Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


^  i  ^. 


REPORTS   OF    CASES 


ASGUED  AND  DETXBMHTBD  IN  THB 


SFPKEIE  COIJET  OF  YICTOEIA. 


BY 

ALFEED   WYATT, 

OF     THE      MIDDLE      TEMPLE,      LONDON; 

GEOEGE    H.    F.    WEBB, 

OF     THE      SUPREME      COURT     OF     VICTORIA; 

AND 

THOMAS    A'BECKETT, 

OF  Lincoln's   inn,   London; 

ESQUIRES,     barristers-  AT  -  LAW. 


VOL.    II. 

EASTEE  TEEM,  28  VICT.,  TO  HILAET  TEEM,  29  VICT., 

BOTH  INCLUSIVE, 
1866. 


MELBOURNE : 

FIJBLISHED  POB  THB  FBOPBIBTOBS  BY 

Sands  and  MoDougall,  Law  Booksbllebs  and  Publishbbs, 

Collins  Stbbet  West. 

SYDNEY : 
John  Sands,  GsoaaB  Stbeet. 

LONDON : 
Stbtens  iN7>  SoN^,  26  Bell  Yabd. 

1870; 


L29197 

KOV  i  9  19# 


SANDS  4-  MeDOVGALL,  PRINTBSS,  COLUNS  STRMBT,  MBLBOUKNM. 


•    •    fc 


»     *     ^       • 
.    w  *  •     • 


• « 


*  • 


• 


JUDGES 


OT  THB 


SUPREME  COURT  OF  VICTORIA, 


DUBIKa  THX  FXSIOD  OOXFBISED  HT  THIS  TOLUia. 


Sib  Willloc  Eosteb  Stawxll,  Kst.,  Chief  Justice. 
Sib  Sedmond  Babby,  Kitt. 
Edwabd  Etbe  Williams,  Esq. 
bobsbt  moleswobth,  esq. 


MASTER  IN  EQUITY, 

Fbedebick  WiLKmsox,  Esq. 


CHIEF  COMMISSIONER  OF  INSOLVENT  ESTATES, 

Wbiothesley  Baptist  Noel,  Esq. 


ATTORNEY  GENERAL, 

GsoBas  HiaiKBOTHAM,  Esq. 


SOLICITOR    GENERAL. 

Vacant. 


A    TABLE 


07  THB 


NAMES  OF  THE  CASES  REPORTED 


IN    THIS     V0LT7ME. 


CASES    IN    EQUITY. 


PAas 

Allan  V.  Lane    ...       1 
Alleyne,  Lanarch  v.    .     39 
Arnott,  In  re     .     .     .     11 
Australian  Trust  Com- 
pany    V.     Colonial 
BanJ^     of     Austra- 
lasia       105 

Eallarat  Patent  Fuel 
and  Manure  Com- 
pany limited,  In 
re .172 

Bennett  and  Taylor, 
In  re 16 

Champigny,  In  re  .     .     11 
Colonial  Bank  of  Aus- 
tralasia,  Australian 
Trust  Coy.  v.      .     .  105 

De  Lacy,   Yoimghus- 

bandt? 107 

Dick,  Bichmond  v.     .  143 


FAGI 

Eddy  V.  The  Working 
Miners'  Gold-min- 
ing Company  B;egi8- 
tered 110 

Glass  V.  Simson  .  .  67 
Gorman,  Shaw  r.  .  .  18 
Green  v.  Sutherland   .  134 

Hawthorne,  Heape  v. 

13,     76 
Heape  v.  Hawthorne 

13,    76 

Jones,  Sutcliff  t?.    .     .     32 

Keogh,  Payne «?.     .     .     30 

Lane,  Allan  v.  .  .  .  1 
Larnach  v.  Alleyne     .     39 

McCarthy,  Maddisont?.  161 
McCrea  v.  Butherford    26 


yi. 


TABLE  OF  OASES  REPORTED. 


FAax 

Maddison  t?.  McCarthy  151 
Melbourne  and  New- 
castle   Minmi   Col- 
liery, In  re    .     .     .  127 
Miller,  Soloman  v.     *  136 


Orr,  In  re    . 


.  100 


Patterson,  Waddell  v.  36 
Payne  v.  Keogh     .     .     30 

Regina,  Simson  v. .  .  113 
B/ichmond  v.  Dick .  .  143 
B/utherford,  McCrea  v.     26 


Salter,  Shaw  v.  . 
Shaw  V.  Gorman 
V.  Salter  . 


.  169 
.  18 
.  169 


PA6I 

Simson,  Glass  t^.    .     .    67 

V.  The  Queen .  113 

Soloman  v.  Miller  .  .  135 
SutcUflF  V.  Jones  .  .  32 
Sutherland,  Green  v.  .  134 

Turner,  Inre    .     .    .  104 

Victorian  Street  Rail- 
way Coy.,  Inre  .     .  132 

Waddell  v.  Patterson  .    36 
Working  Miners*  Gk)ld- 
mining      Company 
Registered,  Eddy  v.  110 

Tounghusband  v.  De 
Lacy 107 


CASES    AT   LAW 


FAGB 

Aitken  v.  Power    .     .172 
Australasia,  Bank  of  v. 
Walters     ....     89 

Band  of  Hope  Coy.  v. 

Critchley  ....  47 
Barr,  Kirk  t?.  ...  44 
Board    of   Land    and 

Works,  Roy.  v.  .  188 
Board    of   Land    and 

Works,  Williams  t?.  130 
Bright,  Regina  v.  .  .  184 
Bruce  v.  The  Queen  .  193 
Byrnes  v.  Clough  .     .     17 


Calvert  v.  Turner  .     . 

Clunes,      Borough 
Council  of,   Clunes 
United  Coy.  v. 

Clunes  United  Coy. 
V.  Borough  Council 
of  Clunes  .... 

Cleve,  Lorimer  v.  .     . 

Clough,  Byrnes  v.  .     . 

Cope,  In  re  ;  Ex  parte 
Egan 

Coster  V.  Harwood.     . 

Cranboume  Road 
Board  v.  Wedge   . 


PAGI 

174 


96 


96 

223 

17 

75 
163 

87 


TABLE  OP  CASES  REPORTED. 


vu. 


pAax 


Critchley,     Band     of 
Hope  Coy.  i?.    .    .    47 

Dalgety,  Praser  v.  .    .  227 

Davis  V.  Sprent ...  86 

Day,  Toe  t? 21 

Deehan,  Wrixon  v.  .  16 
De    La    Ghapelle    v. 

Downie     ....  99 
Dowiiie,  De  La  Gha- 
pelle V 99 

Egan,  Hx  parte  ;  In  re 

Cope 75 

EUerman,  Gill  v.    .     .88 

Pischel,  Kegina  v. .  .  11 
Eraser  v.  Dalgety.  .  227 
Kegina  r.  .     .      3 

Cteary  v.  The  Queen  .  50 
Gill  V.  EUerman  .  .  88 
Goujon,      Oriental 

Bank  v.  .  ,  .  10 
Great  Gulf  Gold-min- 
ing Coy.,  Scottish 
and  Cornish  Gold- 
mining  Coy.  Regis- 
tered t? 103 

Giiee,  Moss  r.   .     .     .  230 

Hanna    v.     Seymour 

Bx)ad  Board  ...  93 
Harwood  v.  Coster .  .  163 
Heidelberg      Boad 

Board  v.  Young  .  69 
Hoctor,  Begina  v.  .  .  124 
Hort  V.  Nicholson  .     .  183 


PAGI 

Jones,  McKenzie  v. .      20 

Kirk  V.  Barr ....    44 

Lorimer  v.  Cleve  .  .  223 
Lowe,  Withell  v.  .  .  57 
Lynch,  Begina  v.   .     .  102 

McCawley,  Biley  v.  .  20 
McClellan,  Swan  v.  .  6 
McDougall  V.  Webster  164 
McEwan  v.  Mills   .     .  118 

Bobinson  v.     66 

McGill  V.  Tatham  52,  113 
McKenzie  v.  Jones  .  20 
McLachlan,  Begina  v.  171 
Makeprang  v.  Watson  106 
Mills,  McEwan  v.  .  .  118 
Moss  V.  Grice    .     .     .  230 

Nicholson,  Hort  v.     .  183 

O'Leary,  Begina  v.  .  13 
Oriental     Bank      v. 

Goujon       ...       10 

Parker,  Begina  v.  .  .  1 
Phillips  V.  Tomlinson .  92 
Power,  Aitken  v.    .     .  172 

Baleigh  v.  The  Queen  126 

Begina  v.  Bright  .  .  184 

Bruce  v.  .  .  193 

t?.  Pischel  .  .     11 

V.  Praser  ,  .       3 

Geary  v.  .  .     bO 

V.  Hoctor  .  .  124 

r.  Lynch  .  .  102 


yui. 


TABLE  OF  CASES  REPORTED. 


PAGE 

Regina,    v.    McLach- 

lan        171 

V.  O'Leary      .     13 

V.  Parker    .     .       1 

Raleigh  v.       .  126 

Stevenson     v. 

143,  176 

V.  Syme      .     .  167 

V.  Wilson  .     .     22 

Riley  v.  McCawley  .  20 
Robinson  v.  McEwan.  66 
Rogers,   In  re ;     L'x 

parte  Shean  ...     84 
Roy  V.  Board  of  Land 
and  Works    ...  188 

Scottish  and  Cornish 
Coy.,  Smith  v.  .     .  121 

Scottish  and  Cornish 
Gold  -  mining  Coy. 
Registered  v.  Great 
Gulf  Gold  -  mining 
Coy 103 

Seymour  Road  Board, 
Hanna  v 93 

Shean,  Hx  parte;  In 
re  Rogers  ....     84 

Smith  t?.  Scottish  and 
Cornish  Coy. .     .     .  121 

Sprent,  Davis  «?.     .     .     86 


PAGE 

Stevenson      v.      The 
Queen  .     .     .    143,  176 

«;.  Tyler.     .  179 

Swan  V.  McClellan  .  6 
Syme,  Regina  v.     .     .  167 

Tatham,  McGill  r.  62,  111 
Toe  V.  Day  ....  23 
Tomkinson,  Phillips  v.  92 
Turner,  Calvert  v.  .  .  174 
Tyler,  Stevenson  v,     .  179 

TJrquhart  v.  Wilson    .     28 

Walters,  Bank  of  Aus- 
tralasia V 89 

Watson,  Makeprang  v.  1 06 
Webster,  McDougallt?.  164 
Wedge,      Cranboume 

Road  Board  t?. .  .  87 
Williamson,  In  re  .  .110 
Williams  v.  Board  of 

Land  and  Works  .  130 
Wilson,  Regina  v.  .     .     22 

TJrquhart «?.   .     28 

Withell  V.  Lowe  .  .  67 
Wrixon  v.  Deehan .     .     16 

Young,        Heidelberg 
Road  Board  v. .     .    69 


TABLE  OF  CASES  REPORTED. 


IX. 


INSOLYENCr,  ECCLESIASTICAL,  &  MATEIMONIAL  CASES. 


PAGE 

Aitken,  Murray  v.  .  44 
Allen  In  re  ...     .       3 

Barwlck,  In  re.  .  .  35 
Bennett,    JS!r    prrrte  : 

In  re  Chadwick  .  50 
Bryan,  In  re  .  15,  20 
In  re  ;     Ex 

parte  Moore  ...  23 
Butchart,  In  re;    Ex 

parte  Jones    ...       8 

Chadwick,  In  re :   Ex 

parte  Bennett  .  .  50 
Curley,  In  re     .     .     .       1 

Dickson,  In  the  goods 
and  undevised  real 
estate  of    ....     41 

Dixie,  In  re  .     .     .     .     53 

Gherson,  In  re .     .     .     14 

Haydon,  In  re  .     .     .     34 

Heffeman,  In  the 
goods  of   ....     38 

Henderson,  In  the 
goods  and  undevised 
real  estate  of .     .     .     41 

Hickson,  In  the  goodsof    53 

Jackson,  In  the  real 
estate  of    ....     49 


FAGB 

Jones,  Ex  parte  ;    In 

re  Butchart    ...  8 
V,  Jones      .     ,  60 

Kilby,  In  re.     .     .     .  27 

King,  In  re  .     .     .     .  33 

Levi,  Ex  parte;  In  re 

Von  Der  Ileyde  .     .  28 

McTavish,  In  re  .  .  26 
McVea,  In  the  goods 

of 44 

Moore,  Ex  parte  ;    In 

re  Bryan  ....  23 

Morgan,  In  re  .     .     .  2 

Murray  v,  Aitken  .     .  44 

Pardey  v.  Pardey  -  .  58 
Pascoe,   In    re ;     Ex 

parte  Saunders  .     .  17 

Richardson  v.  Richard- 
son    62 


Saunders,  Ex  parte ; 

In  re  Pascoe  .  . 
Sutherland,     In     the 

real  estate  of  .  . 
Von  Der    Heyde,   In 

re ;   Ex  parte  Levi 


17 
43 

28 


A    TABLE 


OT  THE 


NAMES  OF  THE  CASES  CITED 


IN   THIS   VOLUME. 


In  ihefoUawinff  Table  the  letters  prefixed  to  the  numbers  of  the  pages  refer  to  tie 

various  parts  qf  these  Reports,  <u  follows : — 

E. — Cases  in  Equity.  |  L.  Cases  at  Law. 

I. — Insolyency,  Ecclesiastical,  and  Matrimonial  Cases. 


PAGB 

Abbott  17.  Hicks I.     18 

Acraman  V.  Corbett  E.  165 

Aitkin,  if»  re   E.     17 

Alven  V.  Bond E.  42,  48 

Andrews     v.     Municipal 

Council  of  Fitzroy L.      4 

Angell  r.  Hadden  E.  Ill 

Anonymous  (iye8.,jun., 93)  E.  33 

Arnold  V.  Hamel L.  179 

Arundell  v.  Phipps E.  165 

Ashworth  17.  Stanwiz L.     58 

Assop  17.  Yates    lb. 

Atkins  V.  Delmege E.  48,  54 

Atkinson  V.  Smith E.  165 

Atlee  17.  Backhurat L.  177 

Attorney-General  17.  But- 
cher    E.  65,98 

Attorney-General  i7.  Hol- 
land    E.      6 

Australian  Trust  Coy.  i7. 

Webster  E.  142 

Bacon  17.  Bacon  E.      6 

Baldwins.  Cole L.  179 

Bandon  i7.  Beecher  E.  52,  53,  521 

Bandy  17.  Cartwright L.  135 

Barling  9.  Bisbopp E.  145 


FAas 

Barrett  17.  McCuUocb E.  148 

Barrow  17.  Coles L.  226 

Bany  i7.  Amaud L.  177, 179 

Bartlett  i7.  Salmon L.  133 

Bartonshill  Coal  Coy.  i7. 

Eeid L.     58 

Basset  17.  Dodgin I.     18 

Batfcerbury  i7.  Vyse L.  204 

Beaney  i7.  Fitzgerald L.    39 

Bennett,  Ux  parte  E.     48 

Blakeney  i7.  Blakeney E.     27 

Blank  i7.  Bolton E.  112 

Bloyse's  Trust,  In  re E.    42 

Bolton  17.  Tate E.     17 

Booth  17.  Clyde   L.  179 

Bott  17.  Smith E.  145, 163 

Boyce  17.  Warburton L.  222 

Bray  17.  Mullen  L.  114 

Brice  17.  Stokes    E.  6,  22 

Brisco  17.  Briscol I.     59 

Brocklebank  17.  Sugrue  ...  E.  137 
Brook  17.  Lord  Mostyn  ...  E.    65 

BtoweLj  Ea  parte L.       8 

17.  Claxton  E.    21 

17.  Cole    E.  153 

17.  Boyal  Insurance 

Coy L.  129 


xu. 


TABLE  OF  CASES  CITED. 


PAGE 

Bucbanan  v.  Q-reenway  E.  30,  106 

Bulkley  v.  Wilford E.     42 

Burroughs,  2n  r« E.     11 

Butchart, /;*  re   I.      29 

Cadogan  t>.  Kennett  E.  163 

Campbell  «?.  Walker  E.  42 

Carr  v.  Boyce E,  12 

Chapman  V.  Haw    E.  108 

Chesterfield  v.  Jansen    ...  E.  42 

Chondler  t?.  Wace  L.  135 

Christy  t?.  Unwin E.  160 

Clack  V.  Holland    E.  7 

Clarke  17.  Taylor L.  32 

17.  Watson   ...   L.  204,  212 

CI  ark  son  v.  Law  son    L.  38 

Clifford  ».  TurreU  E.  165 

Clought?.  Bond  E.  6 

C.  M.  Rabutty  Dossee  v, 

Radanath  Sein    L.  18 

Coet'.  Clay L.  135 

Coggs  V.  Bernard    L.  12 

Cole  V.  Colton L.  8 

Cologan  V,  London  Assur- 
ance Coy E.  137 

Colorabine  t?.  Penball E.  164 

Constables.  Howick  E.  106 

Cook«.  Field E.  114 

».  Willson L.  173 

Qoomh,  Ex  parte     E.  154 

Coo pe  17.  Carter E.  6 

Corlett  17.  Radoliffe E.  163 

Cotton  17.  Wood L.  58 

Cowan  17.  Braidwood  E.  42 

Cowell  17.  Gatcombe  E.  4 

Cranstown  17.  Johnston   ,.  E.  52 

Crawshay  17.  Eades L.  229 

Creswell  17.  Cokes   E.  146 

Cri&p,  Ux  parte  E.  16 

Critchley  17.  Graham  L.  46 

Crosbie  i7.  Chambers  ...E.  30,  105 

Crotty  17.  MacMahon L.  39 

Cuming  17.  Bro¥m  L.  225 

Baking  i7.  Whymper    E.  147,  166 
Dallimore  v.  The  Queen  . .  B.  114 

118 
DAven^ort,  Ux  parte  L.  226 


PAGI 

Davidson  v,  StaweU  Boad 

Board  L.     97 

Davis  17.  Curling L.  179 

Daw    17.    The    Board    of 

Works L.  2 

Denistou  i7.  Little  E.  71 

De  Sil vale  17.  Kendall E.  139 

Doe  d  Bennington  i7.  Hall    E.  130 

Doe  d  Campbell  v.  Scott. . .  L.  175 

Doe d  Hughes  i7.  Derry  ...  L.  101 

Dolin  17.  Coltman E.  170 

Donaldson  17.  Donaldson...  E.  42 

Douglas  17.  Early L.  173 

Dowman  v.  Williams L.  173 

Drinker  i7.  Pascoe  L.  20 

Drury  17.  McNamara  L.  135 

Duckworth,  £Jx  parte I.  36 

Dumpor*8  Ca^e    L.  129 

Dynam  i7.  Leech L.  58 

Early  17.  Barker  L.  46 

East  India  Coy.  i7.  Little- 
dale  E.  112 

Edie  17.  East  India  Coy....  L.  225 

Emlvi7.Lye    E.  86 

England  i7.  Davidson  L.  66 

Fairbaime  i7.  Clarke  E.  141 

Farina  t7.  Home  L.  225 

Fei8ei7.  Wray..,, L.  225 

Fenton  i7.  Dry L.  2 

17.  Skinner  E.  120 

Fenwick  17.  Reed E.  17 

Ferraby  17.  Hobson E.  52 

Ferrier  i7.  Howden E.  70 

Fisher,  7»  re    E.  160 

Fletcher  i7.  Tayleur    L.  133 

Flower  i7.  Marten   E.  21 

Flureau  i7.  ThornhiU  L.  133 

135,  139 

Forbes  17.  Aspinall E.  137 

Fox  17.  Mackreth E.  42 

Frjcr,  In  re E.  4 

Fidler  17.  Wilson L.  135 

Fumival  i7.  Coombes L.  10 

Gandy  v.  Jubben    L.  118 

G^ldard  i7.  Randall E.  42,  46 


f 


TABLE  OF  CASES  CITED. 


xiu. 


PAGE 

(Jerero  tJ.  Pride  L.  183 

Gilbeet?.  GQbee E.  12 

Gladstone  «.  Ball   E.  1^ 

Glaseot  17.  Long E.  53 

Gloucester,  Mayor,  &c.,  of 

r.  Wood  E.  65,  98 

Goldsmith  t7.  Eussell E.  166 

Gt>odjnan  v.  Hughes  I.  2 

E.  142, 145 

Grace  r.  Clinch  L.  89 

Greenway  v.  Hard L.  179 

Griffiths  t;.  Cedlow L.  58 

Guinej  t?.  Behrend    L.  225 

Hadley  v.  Baxendale    L.  133,  204 

Haig  «.  Jackson I.  18 

Haigh  V.  Jagger E.  34 

Bull,  JSx  parte E.  141 

Hamilton  v.  Houghton  ...  E.  81 

Hammack  t?.  White    L.  58 

Hammond  v.  Anderson  ...  L.  229 

Hard  wick  v.  Moss L.  179 

Hargpeaves  v,  Mears L.  101 

Harris  1?.  Harris I.  59 

Haatings,  £x  parte E.  12 

Hawkes  ».  Hawkes I.  59 

Hawtajne  v.  Bourne L.  183 

Hay  ward  r.  Hay  ward I.  59 

Hayward  v.  Purssey  ...    E.  42,  53 

Heald  ©.  Carey   L.  12 

Heath  t7.  Brewer L.  179 

Helsham  v.  Blackwood  . . .  L.  38 

Hermann  v.  Seneschall  ...  L.  182 

HiggiiiB  V.  Crawford  E.  21 

Hills  V.  London  Assurance 

Corporation E.  137 

Hinton  v,  Acraman    I.  18 

Holden  v.  Heam E.  160,  165 

Holdfast  d    WooUams  v. 

Clapham E.  130 

Holme  t?.  Guppy L.  215 

Holmes  t7.  Clarke    L.  58 

Holmes  t?.  Penny    E.  163 

Hoboyd  1?.  Wyatt  E.  42 

Holt «?.  Holt    L  61 

Hookway  ©.  Muirhead  ...  L.  164 

Hooper,  ^:r|?ar^6   E.  154 

Hope  ».  Hope L  61 


PAGB 

Hope  r.  Threlfall    E.     70 

Hopkins  v.  Grazebrook  L.  133, 140 

Home  17.  Pringle    E.       6 

Howard  v.  Gossett ...  L.  147, 157 

How  V.  Kirchner    L.     18 

Huffell  V.  Armistead  L.  175 

Hughes  v.  Cornelius  E.     42 

Huguenin  i?.  Baseley  ....     E.     65 

Humble  17.  MitcheU   E.  Ill 

Hurry  I?.  Mangles  L.  226 

Hutton  V.  Bragg E.  137 

V.  Warren L.  226 

Ironmongers'  Company  v. 

Attomev-General  E.     70 

Irving  t;.  Viana  E.   109 

Jamieson  v.  Allen  E.  16,  17 

Jenkyns  17.  CJsbome   L.  225 

Jenkyn  r.  Vaughan    E.  146 

Jerdein  v.  Bright    E.     13 

Jinks  V.  Edwards    L.   135 

Johns  V.  Gittiiis L.     39 

Johnson  t?.  Johnson    L.   135 

Jonassohn  v.  Young  L.   197 

Jones,  £0:  parte  L.       8 

V.  Abraham     L.  108 

1?.  Jones E.     33 

t;.  Marsh E.   165 

V.  Mills  L.   175 

«?.  Morrall  E.       5 

17.  Eicketts E.     42 

t7.  Thomas  E.  112 

Joule  t?.  Taylor   L.  179 

Joy  1?.  Campbell E.       6 

Keats  t7.  Keats    I.     60 

Kelly,  Zwrtf L      15 

Kemp  17.  Eose L.  204 

Kennedy  17.  Daly  E.52,54 

Kepp  17.  Wiggett E.     94 

Keyser  17.  Suse    L.  226 

Kirby  1?  Simpson   L.  181 

Knowles  17.  Horsefall     ...  L.  225 

Lackington  t7.  Atherton...  L.  226 

Lancaster  17.  Walsh L.     66 

Langston  17.  Boylston     . . .  E.  Ill 


XIV. 


TABLE  OF  CASES  CITED. 


FAGB 

La  Touch  v.  Earl  Lacan...  E.    81 

Jj&Wylnre  E.     11 

Leech  17.  Lamb    L.     89 

Lee  17.  Bobertson L.  108 

17.  Eobinson L      66 

Lennard  17.  Bobinson L.  173 

Leuckhardt  i7.  Cooper L.  225 

Lewis  17.  Clement    L.     38 

17.  Nicholson  • L.  173 

Lincoln  V.  Wright E.     10 

Lister  17.  Lister  E.     42 

JAojd,  Ux  parte L      17 

Longford  17.  Little  E.    42 

Lorimer  i;.  Cleve L.  229 

17.  The  Queen 

E.  118,  L.  177 

Lowndes  i7.  Settle E.     33 

Lucas  17.  Dorrien    L.  91, 226 

liurford,  £x  parte  I.      36 

McQill  17.  Tatham  L.  123 

Mcintosh  17.  Great  West- 
em  Bail  way  Coy L.  204 

Mahoney  17.  Kekule    L.  173 

Mansfield  17.  Maitland    E.  137, 139 

Marshall,  ^^rj^arto I.  18 

Marsh  17.  Keating  I.  56 

Martin  17.  Hardy E.  71 

Mashiter  17.  Buller E.  139 

Massej  17.  Massej  E.  7 

Matthews  17.  Eeaver   E.  163 

Mayhew  17.  Sutton L.  101 

Mendes  17.  QuedaUa   E.  4 

Meredith  i7.  Heneage E.  26 

Miers  i7.  Evans    E.  16, 17 

Miles  17.  Gk)rton L.  229 

Millar  17.  Wildish    ...  E.  34 

Monkman  i7.  Shepardson     L.  129 

Mopre  17.  Frowd E.  87 

Mordy  17.  Jones  E.  137 

Morgan  17.  Marsack E.  Ill 

Morison  i7.  Salmon L.  89 

Morrison  i7.  Karmer  L.  35 

Mortimer  i7.  Braithwaite     E.  13 

Moss  17.  Smith E.  137 

Mountney  i7.  Whatton  . . .  L.  38 

Mucklow  17.  Fuller E.  4 

Mulyany  V.  Dillon E.  42 


FAGS 

Mumford  17.  Oxford    L.  118 

Munch  17.  Cockerell    E.  22 

Murphy  17.  Abraham  E.  146 

Neale  17.  Crips E.  33 

Neate  17.  Harding   L.  177 

Nichols  17.  Hart  L.  229 

Noble  17.  Adams  L.  226 

r.  Durrell    L.  152 

Nokesr.  Fish E.  71 

Norton  i7.  Cooper   E.  141 

Nxum,  Ux  parte  E.  154 

O'Bourke  i7.  Percival E.  71 

Paddock  17.  Forrester L.  199 

Parker,  Sx  parte I.  36 

Parker  17.  Winlow  .' L.  173 

Partington  17.  Beynolds  ...  E.  7 

Partridge  17.  Gk)pp  E.  164 

Payne  17.  Keogh E.  106 

Penhallv  Elwin E.  164 

Penny  17.  Meddowcroft  . . .  E.  42 

'Perrin.,  In  re    L.  186 

Phillipson  17.  Gattey  E.  22 

Pickard  17.  Pickard I.  61 

Pickering  17.   Lord   Stan- 
ford    E.  21 

Pinnock  17.  Barton L.  8 

Popham  17.  Exham    E.  48,  63 

Pordage  17.  Cole  L.  197 

Potts  17.  Pliinkett    L.  58 

Power  17.  Mac Dermott   ...  L.  114 

Powys  17.  Mansfield E.  161 

Prince  17.  Hine    E.  10 

Purvis  17.  Traill   L.  97 

Pyke,  J»rtf E.  142 

Eadnor,  Earl  of  17.  Shafto   E.  27 

Bandall  17.  Errington E.  42 

Banger  17.  The  Great  West- 
em  Bailway  Coy L.  204 

Bankin  17.  Husskinson    ...  E,  114 

BatcHff  17.  Batcliff L  60 

Bead  17.  Dupper E.  108 

17.  Hodgens E.  70 

17.  White L.  178 

Bedfeam  17.  Sowerby E.  1^ 


TABLE  OF  CASES  CITED. 


XV. 


B^ina     v.      Blackfriara 

Bridge  Commissioners      L.  95 

t7.BrecoiiBhire,The 

Inhabitants  of. L.  2 

V.  Burton   L.  24 

Bex  9.  Cayersham  L.  101 

Begina  V.  Charlesworth...  L.  L25 

1>.  Collins L.  16 

Bex  P.Cook L.  186 

Begina  V.  Despot    L.  125 

P.Dixon L.  81 

r.  Dredge   L.  24 

17.  Faderman  L.  125 

Bex  V.  Grove  L  56 

V.  Hales L.  201 

Begina     v.     Harrowgate 

Commissionefrs    L.  95 

*v.     Harrowgate, 

Mayor  of L.  95 

V.  Haslam  L.  125 

I?.  Holmes  L.  8 

Bexo.  Hurdis     L.  95 

17.  Knollys  L.  168 

Begina  V.  Lloyd  Jones  ...  I.  66 

9.  Mansell  L.  125 

V.Martin L.  125 

u.Mellor L.  126 

V.  Merionethshire, 

The  Inhabitants  of L.  2 

».  Mersey  and  Ir- 

well  Navigation  L.  95 

».  Moreton L.  88 

Bex  V.  Nicholson L,  96 

Begina  v.   North   Shields 

Coy L.  96 

r.O'Farrell L.  167 

BexrPedley  L.  118 

Begina  t;.  Bobson    L.  12 

Bex    V.   St.   Qiles-in-the- 

fields     L.  101 

Begina  V.  Salisbury,  Mar- 
quis of L.  95 

Bex  &.  Scudder    L.  14 

Begina  v.  Stock  L.  2 

V,  Sutton L.  126 

V.Taylor L.  119 

V.  Tlialaman   L.  8 

Benwickv.  MacCulloch...  L'  108 


PAOS 

Eich  t).  Basterfield L.  118 

Eidgway,  J»rtf    E.     11 

Eight  d  Jeffreys  i;.  Bucknell  E.     95 

Boberts  v.  Madocks    E.    42 

V.  Orchard L.  182 

V.Smith L.     68 

Eobinson  v.  Harman    L.  133.  140 

V.  Little L.     90 

V,  Pett L.  81,  87 

'BogeTB,  Ux  parte    E.  166 

V.  Bogers    B.     28 

Eogerson  V.  Ladbroke    ...  L.     91 
Bolfe  and  Bailey,  Sx parte; 

In  re  Eutledge    E.  99, 142 

Eosewell  V.  Prior    L.  118 

Boss  V.  Laughton   E.     17 

Bowe  V.  Brenton    L.  199 

Bowley  V.  Adams   E.       7 

Eushleigh  V.  Master  E.  166 

Bussell  V.  Sa  da  Bandeira   L.  215 

St.  Haulaire  v.  Byam L.  16 

Sale  V.  Moore E.  26 

Savage  V.  Carroll    E.  71 

Scott  V.Avery L.  190 

V.    The    Liverpool 

Corporation L.  204 

Senior  I'.  Ward   L.  58 

Sewell  V.  Taylor L.  8 

Sheppard  v,  Sherrock E.  108 

Simpson  V.  Savage L.  118 

Skaife  V.  Howard    E.  160 

Skarf  V.  Soulby  E.  163 

Sleight  V.  Lawson  E.  6 

Slubey  V.  Heyward L.  229 

Smith  V.  Chambers E.  7 

V.  Collyer E.  83 

V,  Moore  L.  66 

Snowden  V.  Davis   L.  177 

Spear  V.  Travers L.  226 

Spirettv.  Willows E.  163 

Spittle  V.  Lavender    L.  173 

Squire  v,  Campbell...    E.  114, 125 

Stampe, /n  r0 L  36 

Stephenson,  J»  r0  I.  14,35 

Stevens  v.  Guppy  E.  42,  53 

Stevenson,  JjPt  r« E.  160 

StUesv.  Guy  E.  4 


XVI. 


TABLE  OF  CASES  CITED. 


PAGE 

Stockdale  v,  Hansard   L.  147, 152 

Stone  V.  Marsh    I.      56 

Stoveld  »,  Hughes L.  229 

Stronghil  v.  Buck  E.     94 

Strong  v.  Strong E.  163 

Swain  t?.  Senate  E.   108 

Sykes  v.  AVild L.  140 

Talbot,  Earl  of  v.  Hope 

Scott E.     33 

Talbott  v.  Minnett E,     42 

Tanner  V.  Christian    L.  173 

Tarrabochia  V.  Hickie L.  197 

Taylor  v.  Humphreys L.    21 

Thames,     &c.,     Coy.     v. 

McKensie    E.     46 

Thatcher  r.  England  L.     66 

Thomas  v.  Thomas E.  166 

Thompson  v.  Pinch B.       4 

V,  Webster    E.  146, 164 

Tobin  V.  The  Queen...  L.  177,199 

Todd  V.  Flight L.  118 

Toplis  p.  Hurrell E.       5 

Town  r.  Campbell  L.  175 

Townsend  v.  Westraacott 

E.  160,  163,  165 
Trainor  r.  Municipal  Coun- 
cil of  Kilmore    E.  71, 165 

Tress  V.  Savage    L.  101 

Twist,  In  re I.      38 

Walker  V.  Giles L.      2 

V.  Symonds E.       6 


PAGB 

Wardle  r.  Evans L.  114 

Ward  r.  Shallett E.  163 

Waymouth,  The  Mayor  of 

V.Nugent L.  186 

Weaver  r.  Lord  L.  37 

Webb,  J»  re    E.  17 

Webster  r.  Sugden E.  166 

Weedon  v.  Woodbridge...  L.  205 

West  V.  Habgood    E.  71 

Westwood  V.   The  Secre- 
tary of  State  for  India  L.  221 
Whitcomb  v.  Winchin  ...  E.  42 

White  V.  Spittigue I.  56 

Wild  v.  Gibson  E.  53 

Wilding  V.  Bolder  E.  37 

Williams  v.  Carwardine...  L.  66 

V.  Everett L.  91 

V.Jones L.  95 

V.  Nixon     E.  6 

Willis  p.  Palmer L.  183 

Wilson  V.  Whitehead E.  86 

Wilton  V.  Webster I.  63 

Wiltshire  V.  Simms     L.  183 

Woodv.  Cox  E.  27 

V.  Dogson    I.  18 

Wrayr.  Ellis  L.  186 

Wy ch  V.  Porkington  E.  29 

York  Buildings  Case E.  42 

Youngy  Ux  parte I.  18 

Zwinger  V.  Samuda     L.  226 


KEPORTS  OF  CASES 

AEGUED  AND  DETEElVnNED 


IN   THE 


Supreme  ^ourt  ot  Victovia, 

IN   EQUITY. 

BEFOBE 

HIS   HONOR  ROBERT  MOLES  WORTH,  Esq., 

OITB  OP  TUB  JUDOXS  OF  THB  COUBT, 

AKD  ON  APPEAL  TO  THE  FULL  COTJET. 


1864. 
Dec.  5,  6. 


ALLAN  V.  LANE.  1866. 

Fehruary  2. 

Theresa  Josephine  murphy,  by  her  win,  dated  a  tes^trix 

7  th  June,  1856,  bequeathed  to  the  Defendants,   William  ^^^'^  jf  j^ 

M.,  and  6'f! 
(her  solicitor)  her  trustees  and  executors.  At  her  death  T.  L,  owed  her  £400, 
Jf.  owed  her  £442,  and  O'F,  had  in  his  hands  £250  of  her  money  waiting  invest- 
ment. Two  years  after  her  death  T,  L.  was  permitted  by  his  co-trustees  to  leave  the 
colony  for  England  without  having  paid  any  part  of  the  £400,  and  this  sum  was  lost  to 
the  estate.  Subsequently  (yP,  absconded  without  having  accounted  for  moneys  in  his 
haads,  which  were  also  lost  to  the  estate.  A  bill  by  the  beneficiaries  for  an  account 
against  W.  L.  and  M,  with  wilfiil  default,  erroneously  alleged  the  amount  in  0*F*s 
hands  at  the  time  of  the  death  as  £500,  and  this  was  admitted  by  W.  L.  The  Defen- 
dant Jf.,  in  his  answer,  alleged  that  O'F.  had  in  his  hands  at  the  time  of  the  death 
£250  only;  and  it  appeared  that  this  sum  had  been  invested,  but  that  moneys 
received  by  O'F.  after  the  death  had  been  misappropriated.  As  to  them,  M.  had 
requested  CyF.  to  invest  the  balance  in  his  hands,  but  had  taken  no  steps  to  enforce 
nieh  request. 

^eld,  1.  That  as  upon  the  evidence  it  appeared  that  T.  L.  was  never  able  to  pay 
his  indebtedness,  the  Defendants  had  not  been  guilty  of  wilful  default  in  respect  to  it. 
2.  That  W.  L.  was  estoppecl  by  his  answer  from  saying  that  O'F.  had  not  £500  in 
hand  at  the  time  of  the  death,  and  was  liable  for  the  loss  by  OF.^  and  to  a  general 
decree  with  wilful  default;  but  that  M,  was  only  liable  for  neglecting  to  enforce  the 
investment  by  O'F,  of  monies  received  by  him  after  the  death,  which  neglect  did  not 
▼arrant  a  general  decree  with  wilful  default. 

Where  an  answer  erroneously  admits  a  particular  sum  of  money  mentioned  in  the 
bill,  although  such  error  appears  by  evidence  in  the  suit,  the  answering  Defendant 
cumot,  as  to  his  liability  to  account  with  wilful  default,  contradict  his  own  answer. 
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Lajie,  Marcus  Mucartneyy  Tinwihy  Lane,  and  P.  A,  C.  O'Far- 
rell,  all  her  personal  estate  upon  trust,  for  conversion  ;  and 
subject  to  payment  of  her  debts,  to  invest  in  the  names  of 
the  trustees  upon  mortgage  of  real  estate  ;  and  she  devised 
to  the  same  Defendants,  all  her  real  estate  upon  trust  to 
receive  the  rents  and  profits ;  and,  subject  to  an  annuity  to 
her  sister,  she  directed  her  trustees  to  pay  over  all  the 
income  of  her  real  and  personal  estate  into  the  hands  of 
EynUy  'Macartney^  the  wife  of  the  Defendant  Marcus  Macart- 
ney, for  the  purpose  of  liquidating  the  expense  of  the 
maintenance  and  education  of  the  testatrix's  daughters, 
Mary  Josephine  Murphy  and  Theresa  Bridget  Murphy,  during 
their  minorities  or  discoverture  ;  and  the  testatrix  directed 
that  when  her  said  daughters  arrived  at  the  age  of  twenty- 
five  years,  or  married,  the  trustees,  for  the  time  being,  of 
her  will,  should  sell  her  real  estate,  and  stand  possessed 
of  the  proceeds,  and  the  proceeds  of  the  conversion  of  her 
personal  estate,  upon  trust,  to  divide  the  same  between  her 
said  daughters  in  equal  shares,  for  their  separate  use ;  and 
she  appointed  the  above-named  Defendants  her  executors. 


The  testatrix  died  on  the  26th  October,  1856,  and  the 
will  was  proved  on  the  11th  December,  1856,  by  all  the 
executors.  At  the  time  of  her  death  the  testatrix  was 
seised  of  certain  real  estate,  and  possessed  of  various 
personal  property  inter  alia,  of  a  sum  of  money  in  the 
hands  of  the  Defendant  P.  A.  C.  O'Farrell,  waiting  invest- 
ment (alleged  by  the  bill  as  £500,  and  so  admitted  by  the 
answer  of  the  Defendant  W,  Lane;  but,. by  the  answer  of 
the  Defendant  Macartney,  stated  as  J6250  only) ;  a  further 
sum  of  £400,  then  due  to  the  testatrix  by  the  Defendant 
Tii}iothy  Lane ;  and  a  further  sum  of  £442  65.  %d.,  due  to 
the  testatrix  by  the  Defendant  Macartney.  About  two 
years  after  the  death  of  the  testatrix,  the  Defendant 
Timothy  luine,  left  Victoria  without  having  paid  to  the 
estate  any  part  of  the  £400  due  by  him  to  the  testatrix.  . 
Portions  of  the  trust  moneys  were  invested  by  O'FarreU 
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upon  mortgages  taken  in  his  own  name  only,  and  were  ^  ^^^' 
sabsequentlj  repaid  to  O'FarreU  without  the  knowledge  of 
his  co-trustees.  Subsequently  O'Farrell  left  the  colony 
without  having  accounted  for  the  moneys  in  his  hands, 
which  were  thus  lost  to  the  estate,  and  his  estate  was 
shortly  aftorwards  sequestrated,  and  the  Defendant  James 
Moore  appointed  his  official  assignee.  On  the  6th  August, 
1863,  Theresa  Bridget  Murphy,  the  youngest  of  the  two 
sisters,  and  then  aged  twenty,  married  the  Defendant 
Alexander  Charles  Allan. 

This  suit,  for  an  account  of  the  trust  estate,  was  insti- 
tuted on  the  12th  April,  1864,  by  Mrs.  Allan  and  her 
sister  Mary  Josephine  Murphy,  then  between  twenty-two 
and  twenty-tliree  years  of  age,  against  the  four  trustees 
and  executors  of  Mrs.  Murphy*s  will,  and  Alexander  Charles 
Allan  and  James  Moore,  as  formal  Defendants.  The  bill 
alleged  that  the  Defendants  Timothy  Lane  and  P.  A,  C. 
O'Farrell  were  out  of  the  jurisdiction  ;  and  sought  to 
have  an  account  taken  against  the  Defendants  William 
Lane  and  Marcus  Macartney  with  wilful  default,  on  the 
ground  that  they  had  improperly  and  negligently  left 
a  portion  of  the  trust  moneys  in  0*FarreWs  hands  unin- 
vested, which  had  been  lost ;  and  also  that  they  had  per- 
mitted Timothy  Lane  to  leave  the  colony,  without  satis- 
fying his  debt  to  the  estate,  which  had  thereby  also  been 
lost. 

The  Defendants,  William  Lane  and  Macartney,  who  were 
the  only  Defendants  who  defended  the  suit,  answered 
separately.  The  former  averred  that  the  Plaintiffs  were 
well  aware  that  the  Defendant  O'Farrell  had  the  conduct 
of  the  trust  moneys  ;  that  it  was  by  their  desire  and  con- 
currence that  O'Farrell  was  employed  as  solicitor  to  the 
estate ;  that  the  Plaintiffs  were  also  well  aware  of  the 
indebtedness  of  the  Defendant  T%mx)thy  Lane  to  the 
estate,  and  of  his  intended   departure   from  Victoria,  to 
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which  they  assented  ;  and  relied  upon  this  as  evidence  of 
acquiescence  bj  the  Plaintiffs  in  the  alleged  acts  of  wilful 
default  made  by  the  bill. 

Mr.  J.  W,  Stephen  and  Mr.  Webb  for  the  Plaintiffs.— The 
Defendants,  William  Lane  and  Macartney  are  liable  to 
account  generally  with  wilful  default,  specific  instances 
of  wilful  default  being  alleged  and  proved.  They  are 
both  liable  for  the  loss  by  O'Farrell,  for  knowing  that  he 
had  the  trust  money  in  his  possession  they  permitted 
him  to  retain  the  money  in  his  own  hands,  and  subse- 
quently to  invest  it  in  his  own  name  alone,  which  gave 
him  the  entire  control  of  the  fund.  If  it  had  been  in- 
vested in  the  joint  names  of  all  the  trustees,  they  would 
all  have  been  necessary  parties  to  the  reconveyance,  and 
would  have  known  when  the  money  was  repaid  by  the 
mortgagee,  and  could  then  have  protected  the  estate  from 
loss ;  but  having  left  him  in  control  of  the  money,  they 
are  now  liable  for  its  loss.  Re  Fryer  (a).  The  Defendants 
were  not  justified  in  relying  upon  a  mere  statement  to 
them  by  O'Farrell,  that  the  money  was  invested,  but  should 
have  ascertained  that  such  was  the  fact.  Thompson  v. 
Finch  (6),  Cowell  v.  Gatcombe  (c)  Mendes  v,  Guedalla  (d).  The 
Defendants  are  also  liable  for  not  having  enforced  payment 
of  the  debt  due  to  the  estate  by  their  co-trustee  Timothy 
Lane,     Muckiow  v.  Fuller  (e),  Stiles  v,  Guy  {/ ).  ' 


If,  however,  the  Court  should  be  of  opinion  that  there  is 
not  a  sufficient  case  shewn  upon  the  evidence  to  warrant 
an  immediate  decree  with  wilful  default,  a  sufficient  prima 
facie  case  is  made  for  further  enquiry  in  the  Master's  office ; 
and  we  ask  that  in  that  event  a  special  enquiry  may  be 
directed  as  lo  the  alleged  acts  of  wilful  default,  with  a  view 


(a)  3  K.  &  J.,  317,  and  re- 
ported more  Ailly  upon  this  point 
26  L.  J.,  Chy.,  398. 

(h)    22Beav.,  316. 

(c)    27Jft.,  568. 


(d)  2  Johns  &  H.,  259. 

(e)  Jac,  19a 

(/)  4Y.  &  C,  571;  1  Mac.  & 
G.,  422. 
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to  a  decree  with  wilful  default,  upon  further  directions. 
As  pointed  out  hy  Lord  Justice  Knight  Bruce  in  Coope 
V.  Carter  (g),  this  is  the  proper  course,  where  a  case  of 
wilful  default  is  alleged  by  the  bill,  and  a  prayer  founded 
on  it,  but  the  evidence  leaves  it  doubtful  whether  an  act 
of  wilful  default  has  been  committed ;  and  this  practice 
is  also  recognised  by  Vice-Chancellor  Kindersley  in  Jonss  v, 
Morrall  (h). 


1864. 


Argument. 


With,  regard  to  the  alleged  acquiescence  of  the  Plain- 
tiffs, Mrs.  Allan  was  at  the  time  of  her  marriage,  and  of 
the  institution  of  the  suit,  an  infant ;  and  Miss  Murphy 
had  only  attained  her  majority  about  eighteen  months 
before  the  institution  of  this  suit.  There  is  no  evidence 
of  her  express  acquiescence,  and  the  Court  will  not  infer 
her  acquiescence  from  the  short  delay  in  the  institution  of 
the  suit  after  she  became  of  age;  for  her  protection  in 
respect  of  infancy,  continues  after  majority,  until  proper 
information  has  been  obtained.     Walker  v.  Sytnonds  (j). 

Mr.  Holroyd  and  Mr.  Lawes  for  the  Defendant  William 
Lane, — The  Defendants  Lane  and  Macartney  are  not  liable 
for  the  loss  by  (XFatrell,  for  they  were  justified  in  employ- 
ing him  as  their  agent  in  the  management  of  the  trust 
estate,  although  he  was  at  the  same  time  a  co-trustee  with 
them.  When  trustees  appoint  one  of  their  own  number 
their  agent,  they  are  to  be  treated  exactly  in  the  same  way 
as  if  they  had  appointed  a  stranger  their  agent,  and  are 
only  liable  to  account  in  the  same  way  as  though  a 
stranger  had  been  appointed  agent.  Toplis  v.  Hurrell  (k). 
If  O'Farrell  had  been  a  stranger,  appointed  by  the  trustees 
as  their  agent,  they  would  not  be  liable  for  any  loss  arising 
from  his  conduct  in  the  agency  without  their  knowledge. 
It  would  be  in  the  regular  course  of  business  to  employ 
an  agent  for  the  investment  of  the  trust  funds,  and  this 


ig)   2  De  G.  M.  &  G.,  297. 
(A)    2  Sim.,  N.S.,  250. 


(J)    3  Swans.,  69. 
(k)   19Beav.,  427. 
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would  preclude  them  from  liability.  Clough  v.  Bond  (/), 
Bacon  v.  Bacon  (m),  Home  v,  Pringle  (n),  Attorney-General  v. 
Holland  (o). 

As  to  the  debt  due  to  the  estate  by  Timothy  Lane,  it  is 
not  shewn  by  the  Plaintiffs  that  he  was  ever  in  a 
position  to  pay  it;  or  that  it  could  at  any  time  have  been 
recovered,  if  proceedings  had  been  taken  by  the  trus- 
tees for  tliat  purpose.  This  should  be  proved  by  the 
Plaintiffs,  and  not  the  converse  be  left  to  be  proved 
by  the  Defendants. 


As  to  neither  of  the  alleged  acts  of  wilful  default  is 
there  sufficient  evidence  to  warrant  a  decree  with  wilful 
default;  and  in  Sleight  v,  Lawson  (p)  the  Court  refused  to 
act  upon  Coope  v.  Carter  by  directing  an  enquiry  such  as 
asked  for  in  the  present  case.  The  Plaintiffs  having  had 
notice  of  the  alleged  breaches  of  trust,  and  acquiesced  in 
them,  are  not  entitled  to  relief  in  respect  of  them.  Brice 
V.  Stokes  [q). 


Mr.  Bunny  and  Mr.  A*Beckett  for  the  Defendant  Macart- 
ney.— The  bill  ought  to  be  dismissed  with  costs,  so  far  as 
it  prays  a  decree  with  wilful  default  against  Macartney. 
The  only  money  proved  to  have  been  lost  by  O'Farrell  was 
J6200,  which  was  paid  over  to  him  by  the  Defendant 
William  Lane.  It  is  not  shewn  that  Macartney  was  aware 
of  this  payment  to  O'Farrell  of  the  trust  money,  and  he 
is  not  responsible  for  permitting  Williatn  Lane  and  O'tar- 
rell  to  possess  themselves  of  this  money.  To  make  him 
liable  it  must  be  shewn  that  it  got  into  their  hands  by  his 
act  (r),  or  with  his  knowledge.  Williams  v.  Nixon  (s),  Joy  v. 
Campbell  (t).      In  this  case  there  is   the   usual   trustees' 


(I)  3  Myl.  &  Cr.,  497. 

(m)  5  Ves.,  331. 

(»)  8C1.  &F.,  264. 

(o)  2  Y.  &  C.  Ex.,  683. 

(p)  3  K.  &  J.,  292. 


(q)  11  Ves.,  319. 

(r)  9  Jarm.  Bvth,  718. 

(f)  2  Beav.,  472. 

(t)  1  Sch.  &  Lef.,  341. 
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Indemnitj  clause  in  the  will,  which  sufficiently  protects 
Macartney  from  liability  for  the  acts  of  his  co-trustees. 

With  regard  to  Thnothy  Lane^s  debt,  there  is  upon  the 
evidence,  reasonable  ground  for  believing  that  had  legal 
steps  been  taken  they  would  have  produced  no  result,  and 
therefore  the  trustees  are  not  liable.  Rowley  v.  Adatns  {v), 
Clack  V,  Holland  (w).  The  Plaintiffs  therefore  fail  as 
against  Macartney  in  both  specified  acts  of  wilful  default, 
and  cannot  rely  upon  the  general  allegation  of  wilful 
default  in  the  bill.  Partington  v,  Reynolds  (a?),  Massey  v. 
Massey  ( y),  Smith  v.  Chambers  [z). 


1864. 


Argument. 


Mr.  J.  W,  Steplven  in  reply. 


Cur,  adv.  vuU, 


Mr.  Justice  Molesworth  : — 

This  bill,  is  filed  by  the  daughters,  legatees,  and  devisees 
of  Mrs.  T/ieresa  J.  Murphy^  to  have  the  trusts  of  her  will 
carried  into  execution ;  seeking  to  charge  Messrs.  William 
Lane  and  Marcus  Macartney ^  executors  and  trustees  of  the 
will,  within  the  jurisdiction  (two  others,  Messrs.  P.  A.  (7. 
O'Farrell  and  Timothy  Lane  being  out  of  the  jurisdiction), 
with  certain  liabilities.  The  will,  dated  7th  June,  1856, 
directed  the  trustees  to  convert  the  testator's  personal 
estate  into  money,  and  invest  such  money  in  their  names 
upon  mortgage,  and  to  pay  the  income  of  her  real  estate 
and  the  interest  of  the  personal  so  invested,  to  Mrs. 
Macartney,  the  guardian  of  her  two  daughters,  for^their 
maintenance  and  education ;  and  directed  the  corpus  of  her 
property  ultimately  to  be  divided  between  the  same 
daughters.      The  1  lain  tiffs  seek  to  obtain  a  decree  charg- 


1865. 
February  2, 


Judgment. 


(c)    2  H.  L.  Cas.,  723. 
(»)   19  Beav.,  262. 
{a)   4  Drew,  257. 


(y)   32  L.  J.  Chy.,  13. 
(z)     2  Phil..  221. 
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ing  William  Lane  and  Macartney  with  what  they  respec- 
tively might  have  received  without  wilful  default,  and  to 
obtain  which  it  is  necessary  to  establish  some  one  case  of 
such  default — Partington  v,  Reynolds;  and  have  relied  upon 
two  specific  instances  as  to  moneys  of  the  testatrix  in  the 
bands  of  or  due  by  O'Farrell  and  Timothy  Lane, 


O'Farrell  was  the  solicitor  of  the  testatrix,  much  trusted 

by  her,  and  had  during  her  life  moneys  of  hers  in  his 

hands,  which  he  invested  on  short  mortgages,  and  he  was 

continued  by  his  co-trustees  as  their  solicitor  for  such 

investments.      As  to  one  sum  of  £300,  it  was  invested, 

7th  July,  1857,  on  a  mortgage  of  a  Mr.  Prytherp,  in  the 

names  of  the  trustees,  and  is  safe.     The  bill  alleges,  and 

the  answer  of  William  Lane  admits^  that  O'Farrell  had,  at 

the  time  of  the  testatrix's  death,  26th  October,  1866,  £600 

of  the  testatrix  in  his  hands ;    that  O'Farrell  has   since 

become  embarrassed,  and,  14th  September,  1863,  absconded, 

and  no  satisfactory  account  is  given  of  the  £500.     I  do  not 

think  that,  as  to  his  liability  to  the  decree  to  account  now 

sought,  the  Defendant  William  Lane  can  contradict  his  own 

answer;  and,  as  OFarreU  was  solvent,  and  in  full  credit, 

for  years  after  the  death  of  the  testatrix,  I  think  it  was  the 

duty  of  WHliam  Lane  to  have  enforced  the  investment  of 

the  £600,  and  that  he  is  chargeable  for  its  loss — Macklow  v. 

FxiUer:  Stiles  v.  Guy.      So,  for  the  above  reason,  I  think  I 

should  make  a  decree  charging  William  Lane  with  what  he 

might  have  received  but  for  his  wilful  default.     But  the 

evidence;  I  think,  shews  that  this  admission  was  untrue. 

OFarrell,  1st  August,  1855,  had  lent  a  Mr.  Fitzgerald  £250 

on  account  of  the  testatrix,  and  about  11th  January,  1856, 

was  paid  £279  3s.  4td,  by  Fitzgerald ;  and,  29th  January, 

1856,  paid  exactly  that  sum  into  a  bank  to  the  credit  of  the 

testatrix.  Without  going  into  other  details,  I  think,  giving 

O'Farrell   credit   for  this,  he  had   not   more  than  about 

£250  of  the  testatrix  in  his  hand  at  her  death ;  but  William 

Lane,  on  the  29th  November,  1856,  handed  OFarrell  £100 
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of  the  assets,  which  he  invested  I  think  on  a  loan  to  a 
Mr.  Hanlin,  and  on  the  12th  December,  1866,  handed  O^Far- 
tell  another  £100,  which  he  invested  I  think  on  a  loan  to  a 
Mr.  O'Connor.  O'Farrell  afterwards,  about  January,  1860, 
furnished  his  co-trustees  with  an  account  of  the  assets  of 
the  testatrix  in  his  hands,  in  which  he  omitted  to  claim 
credit  for  the  iB279  3«.  Id.,  or  to  give  credit  for  the  two 
sums  of  £100  received  from  William  Lane.  That  account 
showed  to  any  one  carefully  inspecting  it  that  he  had 
assets  in  his  hands,  and  Macartney  did  his  duty  in  refer- 
ence to  it,  by  requesting  O^FarreU  to  invest  the  balance, 
but  did  not  fulfil  that  duty  by  enforcing  his  request.  If 
on  investigation  this  mistake  as  to  the  £279  85.  ^d,  would 
have  been  detected,  so  would  that  as  to  the  £200.  It  was 
Macartney's  duty  also  to  obtain  accounts  of  money  in  the 
hands  of  Lane.  Therefore,  I  think  that  Macartney ,  equally 
with  William  Lane,  was  responsible  for  the  money  lost 
through  O'Farrell,  and  shall  declare  accordingly.  But 
Macartney,  in  his  answer,  insisted  truly  that  O'Farrell  had 
£250  about  only  of  the  testatrix  at  her  death,  and  I  am 
about  charging  him,  not  for  omitting  to  recover  a  debt  due 
by  O'Farrell,  but  for  allowing  the  misappropriation  of  funds 
coming  to  O'FarreWs  hands  after  the  death.  Such  neglect 
does  not  warrant  a  general  decree  for  what  Macartney, 
without  wilful  neglect,  &c.,  might  have  received — Smith  v. 
Chambers, 


1865. 


Judgment, 


Another  debt,  as  to  which  it  has  been  sought  to  charge 
the  trustees,  WiUiam  Lane  and  Macartney,  with  default,  is 
that  due  by  their  co-trustee,  Timothy  Lane.  On  the 
evidence  before  me,  I  think  that  Timothy  Lane  was  never, 
since  the  death  of  the  testatrix,  able  to  pay  it,  and  there- 
fore that  no  such  default  has  been  established  against 
William  Lane  and  Macartney;  but  the  case  is  by  no  means 
clear,  and  the  transactions  between  the  Lanes  as  to  the 
Eumerella  land  are  not  truly  represented  in  the  convey- 
ances.    Without  noticing  the  subject  in  the  decree,  I  shall 
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V. 

Lavb. 


Judgment. 


leave  the  Plaintiffs  to  make  any  case  they  can  against 
WUliam  Lane  in  the  office.  The  bill  alleges,  according  to 
the  fact,  that  the  trustees  allowed  Macartney  to  retain  JB120 
a  year  for  the  maintenance  of  the  Plaintiffs.  It  uses  this 
fact  not  to  charge  the  Defendants  with  having  improperly 
applied  the  corpus  of  their  property  for  their  maintenance, 
but  as  evidence  that  the  corpus  was  so  large  that  the  income 
exceeded  £120.  I  think  I  should,  as  to  this,  direct  an 
inquiry  as  to  whether  there  were  any,  and  what,  special 
circumstances,  authorising  an  expenditure  of  corpus  for 
maintenance,  Prince  v.  Hine  (a). 


One  of  the  Plaintiffs  came  of  age  in  1862,  and  is 
unmarried.  I  do  not  think  it  probable  that  a  case  could 
be  made  as  to  confirmation  or  acquiescence  by  her  after 
that  date,  and  before  filing  the  bill,  disentitling  her  to 
relief.  William  Lane^s  answer  insists  upon  Plaintiffs'  being 
aware  of  O'Farrell  having  the  conduct  of  the  investments, 
and  concurring  in  his  employment,  and  being  aware  of 
Timothy  Lanes  debt  and  departure.  All  this  points  to 
facts  during  the  infancy  of  both  Plaintiffs  which  could  not 
bind  them,  and  does  not,  I  think,  afford  ground  for  any 
special  inquiry  as  to  acquiescence,  &c.,  by  the  adult  Plain- 
tiff— Lincoln  v,  Wright  (6). 


(( 
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U 
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"  Refer  it  to  the  master  to  take  an  account  of  the  personal  estate  of 
the  testatrix,  Theresa  Josephine  Murphy ^  which  came  to  the  hands  of 
her  executors  respectively  (and  as  to  the  defendant  William  Lane^ 
which  but  for  his  wilful  neglect  and  default  he  might  have  received 
from  his  co-executors  or  other  debtors  of  the  said  testatrix),  and  of 
their  application  thereof,  with  the  dates  of  their  receipts,  liabilities, 
and  payments;* also  to  take  an  account  of  the  outstanding  personal 
estate  of  the  testatrix,  and  of  her  real  estate,  and  of  the  rents  and 
profits  and  application  thereof,  and  of  the  dates  of  the  receipt  and 
application  thereof.  Declare  that  the  defendants  William  Lane 
and  Marcus  Macartney  respectively  are  responsible  for  any  per- 
sonal property  of  the  testatrix  which  was  at  the  time  of  her  death 
in,  or  which  afterwards  came  to,  the  hands  of  P.  A.  C.  0*Farrell, 
which  has  been  lost  to  the  estate  of  the  testatrix  by  the  said  CyFarrell 


(a)    26  Beav.,  634. 


(6)    4  Beav.,  472. 
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appropriat'mg  it  to  his  own  use;  and  refer  it  to  the  master  to  take  an 
accoaut  thereof.  Declare  that  the  defendants  are  not  entitled  to  credit 
for  any  sums  handed  over  to  the  guardian  of  the  Flaintififs  for  their 
maintenance,  education,  or  clothing,  beyond  the  rents  or  income  of 
their  property,  unless  the  master  find  special  circumstances  warrant- 
ing such  expenditure ;  and  if  so,  let  him  report  the  same  specially. 
Let  the  master  ascertain  the  balances  due  by  or  to  the  defendants 
William  Lame  and  Macartnetf  respectively,  over  and  above  all  just 
credits  and  allowances,  and  also  the  assets  of  the  testatrix  for  which 
they  are  respectively  responsible.  Reserve  the  questions  of  interest, 
farther  directions,  and  costs." 


1865. 


Judgment. 


In  re  JAMES  OGILVY  ARNOTT. 
In  re  JAMES  CHAMPIGNY.  (c) 


M 


1864. 
December  21. 


1865. 
February  2. 


R.  F.  L.  SMYTH y  in  the  matter  of  James  Ogilvy  Amotty 
a  lunatic  not  found  so  by  inquisition,  upon  affidavits, 
stating  the  permanent  nature  of  his  insanity,  moved  for 
the  appointment  of  the  lunations  brother  as  his  committee ; 
and  submitted  that  the  Court  had  summary  jurisdiction, 
where  the  value  of  the  property  was  small,  as  in  the  pre- 
sent case,  to  take  the  necessary  steps  for  its  protection 
without  issuing  a  commission.  In  re  Burroughs  (d),  In  re 
Ridgicay  (V),  In  re  Law  (/). 


The  Court  will 
not  appoint  a 
committee  of 
a  lunatic  not 
found  so  by 
inquisition, 
nor  make  any 
order  affecting 
the  luAatic's 
property,  how- 
ever small  it 
may  be. 


Mr.  Bunny,  instructed  on  behalf  of  the  Attorney-General 
in  the  matter  of  James  Charnpigny,  confined  in  the  Govern- 
ment Asylum  for  Lunatics,  but  not  found  a  lunatic  by 
inquisition,  moved  for  an  order  appointing  a  committee  of 
his  estate  without  issuing  a  commission,  or  if  the  Court 
had  not  jurisdiction  to  make  such  order,  then  for  a  com- 
mission to  issue  in  the  usual  form. 

Cur,  adv.  vulL 


(r)  The  above  are  distinct 
matters,  but  reported  together, 
as  the  two  applications  were  heard 
and  disposed  of  together,  the  same 
point  bein^  raised  in  each. 


(d)  2  Dr.  &  War.,  207. 

(e)  5  Russ.,  152. 
(/)  30  L.  J.  Ch.,  512. 
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In  re 
Abnott. 


February  2. 
Judgment. 


In  the  matter  of  James  Ogilvy  ArnoU,  a  lunatic,  it  ap- 
pears that  he  is  entitled  to  about  JS300  in  a  bank  in  New 
Zealand,  and  £100  in  a  bank  here.  His  brother,  having 
laid  out  about  £100  for  him,  applies  to  be  appointed  his 
committee  without  incurring  the  expense  of  a  commission, 
and  to  be  paid  the  £100  expended.  There  are  various 
cases  in  which  English  Chancellors  were  induced  to  make 
summary  orders  without  commission,  where  the  property 
was  small ;  but  in  Re  Ridgwayj  Lord  Eldon  expressed  his 
disapprobation  of  such  orders,  as  irregular.  Attempts  to 
obtain  such  orders  were  -afterwards  made ;  but  Lord 
Brougluim,  in  1832,  in  Be  Scott,  and  other  cases,  reported 
in  Sfielford  on  Lunacy,  p.  221,  held  that  the  Court  had  no 
power  to  make  them,  except  where  a  lunatic  was  entitled 
to  funds  in  a  cause  to  which  he  was  made,  for  other 
motives,  a  party,  and  which  funds  the  Court  had  to  admin- 
ister. The  matter,  however,  seems  to  have  been  considered 
unsettled  in  Giibee  v.  Gilbee  (g),  and  Carr  v.  Boyce  [h) ; 
but  I  have  not  been  referred  to,  or  found,  any  subsequent 
case  contrary  to  Lord  Brougham's  refusal.  In  re  Law  is 
the  case  of  money  paid  into  Court  under  the  "  Trustee 
Indemnity  Act,'*  and  therefore  may  be  regarded  as  an 
administration  suit.  On  the  whole  I  feel  the  balance 
of  authority  against  the  application:  and,  especially 
when  it  is  sought  to  use  my  order  to  affect  funds  in 
another  country  am  unwilling  to  appear  to  attempt 
what  I  think  ultra  vires.  Besides,  so  far  as  the  lunatic 
is  interested,  I  doubt  if  this  application  is  for  his 
advantage.  He  is  supported  where  he  is,  and,  though 
paying  his  debts  may  be  honest,  the  Courts  are  not 
put  in  motion  to  perform  for  lunatics  their  moral 
duties.  Ex  parte  Hastings  (j ).  I  am  sorry  to  refuse  the 
application. 


( g)  1  Phil.,  121. 
(A)    13  Jr.  Eq.  R.,  102.  {j)   14  Ves.,  132. 
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In  the  matter  of  James  Champigny  the  Crown  has  made 
an  application  for  a  summary  order  to  make  the  property 
(ander  £300)  of  a  lunatic,  now  confined  at  the  Yarra  Bend 
Asylum,  available  for  his  support,  or  in  the  alternative 
for  a  commission  of  lunacy.  I  am  sorry,  for  the  reasons 
stated  in  the  last  case,  that  I  cannot  grant  the  former 
application.  As  to  the  latter,  I  should  require  an  affidavit 
now  that  his  mind  remains  unimproved. 


1865. 

In  re 
Abnott. 


Judgment. 


HE  APE  V.  HAWTHORNE. 


I 


1865. 
Feb.  2,  9. 


N  this  suit  by  a  creditor,  on  behalf  of  himself  and  all 
other  creditors,  against  the  trustees  of  the  deed,  for  the 
administration  of  a  trust  estate  under  a  deed  of  assign- 
ment in  trust  for  creditors,  a  decree  had  been  made  refer- 
ring it  to  the  Master,  to  take  an  account  of  the  trust 
property,  and  to  settle  a  list  of  creditors  entitled  under 
the  deed.  Pending  the  taking  of  these  accounts,  a  fresh 
suit  was  instituted  against  the  trustees  of  the  deed  relative 
to  a  portion  of  the  trust  estate  conveyed  by  the  deed. 

Mr.  J.  W.  Steplien  for  the  Defendants  (the  trustees),  now 
moved  in  this  suit  for  leave  for  them  to  defend  the  new 
suit,  or  for  a  reference  to  the  Master  to  enquire  whether 
it  would  be  expedient  to  defend  it.  He  referred  to  Jerdein 
V,  Bright  (k)  and  Mortimer  v.  Braithwaite  (Q. 

Mr.  Atkins  for  the  Plaintiff  in  this  suit  consented  to  the 
motion. 

Cur,  adv,  vult. 


Pending  the 
taking  an 
account  under 
a  decree  in  a 
creditor's  suit 
a  fresh  suit  was 
instituted 
against  the 
trustees,  rela- 
tive to  a 
portion  of  the 
trust  estate. 

On  motion 
in  the  first  suit, 
hy  the  trustees, 
for  leave  to 
defend  the 
second  suit. 

Held,  that 
the  application 
was  properly 
made,  and 
Ordered  that 
the  trustees  be 
at  liberty  to 
act  as  they 
may  he  advised 
as  to  defend- 
ing the  new 
suit. 


(k)    30  L.  J.  Cby.,  336. 


(0    Sup.  Ct.,  Vict. 

• 
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1865. 
IIeafe 

V, 

Hawthoene. 

February/  9. 

Judgment. 


Mr.  Justice  Molesworth  : — 

This  application  is  one  of  a  kind  which  is  new  to  me;  hut 
there  appears  to  be  some  ground  for  it,  namely,  that  there 
being  in  this  suit  a  decree  to  account,  and  another  suit  being 
instituted  against  the  present  Defendants,  who  are  the 
accounting  parties  in  this  suit,  involving  in  some  degree  the 
interests  of  the  fund  which  they  are  to  administer,  they 
should  take  the  direction  of  this  Court  before  they  defend  the 
suit  so  instituted.  I  find  a  direct  support  for  this  applica- 
tion in  the  text-book  of  Mr.  Lewin  (w),  but  I  have  looked 
through  the  different  authorities  referred  to  by  him,  and 
I  do  not  finr]  any  of  them  sustaining  the  proposition  that 
it  is  necessary  before  defending  an  action  or  suit  to  obtain 
the  approbation  of  the  Court ;  though  the  reasoning  of 
the  Court  in  some  of  those  cases  may  warmnt  the  inference 
drawn  by  Mr.  Leivin.  I  find  in  Seton  on  Decrees,  p.  162,  a 
form  of  decree  giving  liberty  to  defend  an  information  as 
to  succession  duty.  This  class  of  application  has  an 
obvious  inconvenience;  it  is  calling  upon  the  Court  to  take 
what  is  properly  the  part  of  an  advising  counsel,  and  to 
determine  as  to  the  propriety  of  defending  a  suit  which  may 
afterwards  come  for  judicial  decision  before  the  same  Judge. 
However,  that  is  an  inconvenience  to  which  the  Court  is 
sometimes  subjected  in  the  caSe  of  directing  proceedings  on 
the  part  of  infants.  I  have  not  met  with  an  instance  in 
which  it  has  been  done  on  the  part  of  trustees.  However,  in 
the  state  of  the  authorities,  I  think  it  is  an  application  which 
is  properly  made,  and  that  I  should  make  the  order,  but  in 
such  a  way  as  not  to  relieve  in  any  way  the  trustees  from  the 
responsibility  of  acting  in  the  matter.  Merely  to  relieve 
them  from  any  difficulty  which  may  be  supposed  to  arise 
from  the  decree,  I  will  order  the  Defendants  t)  be  at  liberty 
to  act  as  they  may  be  advised  as  to  defending  the  new  suit, 
notwithstanding  the  decree  in  this  suit. 

Order  accordingly. 
(m)  Lewin  on  Trusts,  4th  ed.,  p.  389,  sec.  29. 
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In  the  Matter  of  JOHN  BARTER  BENNETT  and 

1865. 

MATTHEW  W.  TAYLOR,  Gentlemen,  &c.  v.^v — / 

Jfe5.10,18,14. 


0 


'RDER  nisi  calling  upon  Messrs.  Bennett  and  Taylor,  B.  4"  ^-i «« 

solicitors,  to  shew  cause  why  they  should  not  produce  to   q  «.  ^^  ^^^ 

Messrs.  Hawthorn,  Whitney  dt  Copeland,  or  to  their  solicitor,   pared  and 

T-k  11  T»   •!  retained  pog- 

certain  documents  relating  to  the  Ballarat  Railway  con-  session  of 

tract,  held  by   them ;  and  allow  inspection  thereof  and  ^^[^*^"/4®^ 

copies  to  be  taken ;  or  otherwise  why  they  should  not  be  contract,  in 

ordered  to  deposit  such  documents  in  the  Master's  office  ^^J^  inteT- 

for  the  inspection  of  Messrs.  Hawthorn,  Whitney  ^  Copeland,  ested.    Sub- 
.  sequently,  all 

their  solicitors,  or  agents.  the  beneficial 

interest  in  the 
contract  was 

By  a  deed  of  assignment  of  the  7th  February,  1860,  assigned  by 
Messrs.  N.  d  R,  GiUhidge  and  James  Webb  assigned  all  others  to  *^" 
their  real  and  personal  estate  to  Messrs.  Hawthorn,  Whit-  Jt.,  W.  Sf  C, 
ney  d  Copeland,  in  trust  for  the  benefit  of  the  creditors  mary  applica- 
of  the  assignors.     At  this  time  the  greater  part  of  their  *J°";  ^>'  ^•'  ^• 
property  consisted  of  the  beneficial  interest  in  eight  tenth  inspection  of 
shares  in  the  contract  for  the  formation  of  the  Geelong  *^^^,7™^^f ' 
and   Ballarat  Railway.      By  a  deed   of  arrangement  of  B.  ^  T.  were 
the  21st  March,   1860,   the  entire   beneficial  interest  in  gummary* 
the  contract  up  to  that  day  was  vested  in  Messrs.  Haw-  jurisdiction  of 

the  Court,  at 
thorn,  Whitney  4'  Copeland  as  trustees  of  the  deed  of  7  th  the  instance 

February,  1860.    Prior  to  the  7th  February,  1860,  Messrs.  oJ[{|gi*r^|^^! 

Bennett  and  Taylor  had  acted  as  solicitors  for  all  the  parties  bnt  that  sach 

interested  in  the  contract ;  and  they  now  had  in  their  not^ntitled^to 

possession  various  deeds  and  documents  relating  to  the  ™o^'e  for  in- 

,  ,.  ^   ,  ,.       .  A        .     .       Bpection  of  the 

contract,  the  subject  of  the  present  application.     A  suit  in   documents, 
equity  having  been   instituted   by   Mr.   James    Webb,  by  unless  either  in 

^       ^  '='  "^  "^     pnvity  with, 

another   solicitor,   against   Messrs.   Hawthorn,    Whitney  d  or  upon  notice 

Copeland,  relative  to  the  railway  contract,  the  Defendants  ^*  their"^" 

in  that  suit  applied  to  Messrs.  Bennett  and  Taylor  for  pro-  assignorg. 

duction  of  th«  documents  in  question,  which  not  being 

complied    with,    an    order  was    obtained    in    Chambers 
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1865. 

In  re 
Bennett 

AND 

Tatlob. 


Statement, 


entitled  in  the  suit,  and  in  the  matter  of  Messrs.  Bennett 
and  Taylor,  for  inspection  of  such  of  the  documents  as  were 
in  their  possession.  Messrs.  Bennett  and  Taylor  declined  to 
comply  with  this  order,  and  intimated  their  intention  of 
applying  in  banco  to  have  it  set  aside  as  made  against 
them  without  jurisdiction,  and  in  a  suit  with  which  they 
had  no  connection.     Hence  the  present  Order  nisi. 


Argument, 


Mr.  Holroyd  now  shewed  cause. — Messrs.  Bennett  and 
Taylor  are  not  subject  to  the  summary  juri^iction  of  the 
Court  at  the  instance  of , the  assignees  of  their  clients, 
Messrs.  N.  ^  R,  (hukridge  and  Webb,  Application  should, 
in  the  first  instance,  have  been  made  by  the  trustees  to  their 
assignors,  with  whom  only  are  Messrs.  Bennett  and  Taylor 
in  privity,  and  to  whom  only  are  they  liable  for  the  pro- 
duction of  these  documents.  Having  received  these  docu- 
ments as  the  solicitors  of  Messrs.  Guthridge  and  Webb,  they 
cannot  properly  produce  them  to  any  other  person,  except 
upon  their  consent,  or  with  their  privity ;  otherwise  it  would 
necessitate  on  the  part  of  the  solicitors  an  examination 
into  the  title  of  the  present  applicants  as  assignees  of 
their  original  clients,  which  duty  ought  not  to  be  imposed 
on  them.     Ex  parte  Crisp  (n),  Miers  v,  Evans  (o), 

Mr.  J,  W,  Stephen,  in  support  of  the  rule,  cited  Jamieson 
V,  Allen  (p). 

Cur,  adv,  vuLt, 


February  18. 
Judgment, 


Mr.  Justice  Molesworth. — This  is  an  application  by 
the  trustees  of  Messrs.  GuXhridge  and  Webb  to  procure  an 
inspection  of  certain  documents  which  are  in  the  hands  of 
Messrs.  Bennett  and  Taylor,  who  prepared  them  as  solicitors 
for  the  Messrs.  Guthridge  and  Webb,  A  good  deal  of  argu- 
ment has  been  offered  as  to  solicitors  not  being  subject  to 


(o)   3  Jur.,  170. 


(»)    2DowL,  455. 

(i?)  2  W.  &  W.,  Eq.,  47. 


CASES  IN   EQUITY. 

the  summarj  jurisdiction  of  the  Court  at  the  instance  of  the 
assignees  of  their  clients ;  and  another  objection  has  been 
urged  that  the  application  ought  to  have  been  made  in  the 
first  instance  to  the  Messrs.  Guthridge  and  Wehh,  and 
through  them  to  Messrs.  Bennett  and  Taylor,  I  have  no 
evidence  that  the  application  is  made  with  the  concurrence 
of  the  clients,  nor  are  they  made  parties  to  it ;  so  that  I  have 
to  deal  with  the  question  whether  an  assignee  of  a  former 
client  has  a  right  to  bring  forward  a  motion  of  this  nature, 
in  no  degree  in  privity  with,  and  without  notice  to,  the 
former  client.  I  shall  either  enlarge  the  rule  with 
liberty  to  serve  the  Messrs.  Guthridge  and  Webby  or  I 
will  allow  it  to  stand  over  for  the  applicants  to  obtain  from 
Messrs.  Guthridge  and  Webb,  or  one  of  them,  a  consent  to 
the  application.  I  think  the  present  applicants,  being 
assignees  of  all  three,  would  be  entitled  to  inspection  as 
assignees  of  any  one  of  them. 
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1865. 


In  re 
Bennett 

AND 

Tayloe. 


Judgment, 


The  verified  consent  of  the  Messrs.  Guthridge  to   the    February  14. 
application  was  now  produced. 

His  Honor  thereupon  made  the  Order  absolute  for  pro- 
duction by  Messrs.  Bennett  and  Taylor  of  the  documents 
admitted  by  them  to  be  in  their  possession. 

His  Honor  referred  to  the  following  authorities,  shewing 
that  the  Court  possessed  summary  jurisdiction  in  such 
cases  as  the  present : — JRd  Aitkin  {q),  Ross  v,  Laughton  (r), 
Bolton  V.  Tate  («),  Fenidck  v.  Reed  (<),  Jamieson  v,  Allen  (v), 
Re  Webb  (w),  Miers  v.  Evans  {x)  Red/earn  v.  Sowerby  (y). 


(?) 

4  B.  &  Aid.,  47. 

W 

2  W.  &  W.,  Eq.,  47. 

w 

1  Ve«.  &  B.,  349. 

W 

2  Dowl.  &  L.,  932. 

« 

1  Swans.,  84. 

(X) 

3  Jur.,  170. 

(0 

1  Mer.,  114. 

(y) 

1  Swans.,  84. 

w. 

w.  ft  a'b.     vol. 

II. — KQ. 

r 
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SHAW  V.  GORMAN. 

T 


Q.  G.  died  in  JL  HIS  was  a  bill  filed  by  Eosanna  Shaw,  widow,  against 
November,  -n  ^^  ,       ,     . 

185 t,in testate.   f>rid{fet  Gornian,  Margaret  Gorman  the  younger  (an  infant), 

!q-J'®^^"^^'     (?/v?^on/  aConnell,  Mary  Ann  O'Connell,  Mary  O'Grady,  and 

his  brotlier,       Margaret  Gorman  the  elder, 
obtained 
letters  of  ad- 
ministration. Gregory  Gorman,  brother  of  the  PlaintiflF,  was,  at  the 

forbore  claim-'  ^^™®  ^f  his  decease,  seised  of  considerable  freehold  pro- 

ing  any  share    perty ;  and  was  also  possessed   of  considerable   personal 

m  the  personal  . 

estate,  and  for  estate,  which  consisted,  among  other  things,  of  a  sum  of 

time^rllhl^^^^  £900  in  cash,  and  the  unexpired  term  in  some  valuable 
quished  all  leasehold  premises  in  Bourke-street,  leased  to  Gregory 
claiming  it,        Gorman  for  the  terra  of  twenty-one  years  from  1849,  at  a 

and  expressed    ground  rent  of  £8  8s.  per  annum,  and  at  his  decease  pro- 
ber intention 
not  to  claim  it.  ducing  a  rental  of  £10  per  week.     Gregory  Gm-man  died  on 

d^trfbu^tedT  *^^^  ^^^^  November,  1854,  intestate  and  unmarried,  leaving 
F,  G.y  with  his  only  brother,  Farrell,  his  heir-at-law  ;  and  his  brother 
of^R.^S^A^^  ^^T^^^^^i  ^l^e  Plaintiff,  and  the  Defendants  Gregory  and 
without  objec-  Mary  Ann  O'Connell,  Mary  O'Grady,  and  Margaret  Gorman 
upon  the  foot-  ^^e  elder,  his  only  next  of  kin.     On  1st  February,  1865, 

ingofher  Farrell  Gorman  obtained  letters  of  administration,  and 
being  excluded 

from  partici-  subsequently    conveyed    the     freehold    property    to    his 

In  May"  1863  s^^^^^'  Mary  0* Grady,  in  satisfaction  of  her  share  of  the 

F.  Q.  died,  personal  property  as  next  of  kin,  and  also  for  a  further 

widow  and  pecuniary  consideration.     Farrell  Gorman  died  on  the  6th 

infant  child;  ^av,  1863,  intestate,  and  letters  of  administration  of  his 
and  m  May, 

1864,  B.  S,       estate  were  taken  out  by  his  widow,  the  Defendant  Bridget 

institu  ea  a       Gorman.    The  deceased,  Farrell  Gorman,  left  an  infant  son, 

the  widow 

(administratrix)  and  the  heir-at-law  of  F.  Q.,  for  an  account  of  the  personal  estate 
of  G.  G.,  and  payment  out  of  the  estate  of  F.  G.,  of  what  might  be  found  due  to  the 
Plaintiff,  as  one  of  the  next  of  kin  of  G.  G, 

Held,  that  such  forbearance  by  the  Plaintiff  of  enforcing  her  demand,  or  expression 
of  intention  not  to  enforce  it,  did  not  operate  as  a  release ;  that  neither  the  delay  of  the 
Plaintiff,  nor  her  acquiescence  in  the  previous  distribution,  operated  as  a  bar  to  b&r 
claim ;  but  that  her  laches  disentitled  her  to  interest,  until  her  application  for  accounta, 
shortly  prior  to  the  suit. 
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who  also  died,  and  a  daughter,  the  Defendant,  Margaret 
Oarman  the  younger,  three  years  of  age,  who  is  now  the 
only  child,  and  heiress  at  law,  of  her  father. 

The  hill,  sealed  11th  May,  1864,  alleged  that  Farrell 
Gorman  continued  in  the  receipt  of  the  rents  and 
profits  of  the  leasehold  premises  in  Bourke-street  until 
his  death,  and  thereout,  and  out  of  other  parts  of  the 
personal  estate  of  Gregory ,  purchased  land  and  erected 
several  houses  at  Prahran  and  St.  Kilda.  The  land 
and  houses  so  purchased,  the  Plaintiff  submitted  were 
DOW  vested  in  the  infant  Margaret  Gorman,  as  a  trustee 
for  the  persons  beneficially  entitled  to  the  personal 
estate  of  Gregory ;  or  if  it  should  appear  that  such  lands 
were  not  purchased  out  of  the  personal  estate  of  Gregory , 
then  that  the  Plaintiff  and  the  other  persons  interested 
in  such  personal  estate  were  entitled  to  be  satisfied  what 
should  be  found  due  to  them  out  of  the  same  as  part  of 
the  real  estate  of  Farrell,  should  his  personal  estate  prove 
insufficient. 


1866. 


Statement. 


The  bill  prayed  that  an  account  might  be  taken  of  the 
personal  estate  of  Gregory  Gorman  received  by  Farrell  Gor- 
man, and  for  a  declaration  that  the  leasehold  premises  in 
Bourke-street  and  the  lands  and  houses  purchased  by 
Farrell,  formed  part  of  such  personal  estate,  and  for  a  dis- 
tribution accordingly ;  and  that  the  Defendant,  Bridget 
Crorman,  as  executrix  of  Farrell,  might  be  decreed  to  pay 
what  should  be  found  due  from  Farrell  on  taking  such 
accounts.  The  bill  also  prayed,  if  necessary,  for  an  account 
of  the  personal  estate  oi  Farrell  Gorman  come  to  the  hands 
of  the  Defendant  Bridget,  as  his  administratrix,  or  still 
outstanding,  and  if  insufficient,  then  for  an  account  and 
sale  of  the  real  estate  of  Farrell  Gorman. 


The  answer  of  the  Defendant,  Bridget  Gorman,  set  up  an 
agrdbmeut  as  having  been  entered  into  shortly  after  the 

c  2 
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1865. 


Statement. 


death  of  Gregory  Oorman  in  1854,  between  Farrell  Oorman, 
Margaret  Gorman  the  elder,  and  Mary  0' Grady,  with  the 
knowledge  and  acquiescence  of  the  Plaintiff,  for  a  distri- 
bution of  the  personal  estate  of  Gregory  GormaUy  for  the 
benefit  of  his  next  of  kin,  exclusively  of  the  PlaiutiflF,  who, 
being  in  very  good  pecuniary  circumstances,  gave  up  all 
claim  to  such  personal  estate,  and  allowed  such  distribution 
to  take  place;  and  the  answer  alleged  that  such  distribution 
hnd  been  made,  and  such  agreement  acted  upon  ever  since 
with  the  full  knowledge  and  acquiescence  of  the  Plaintiff. 
The  answer  of  Bridget  Gorman  further  stated  that  she  came 
to  this  colony  for  the  first  time  in  1859,  and  shortly  after- 
wards married  F^/t^/Z,  without  any  knowledge  of  the  claim 
of  the  Plaintiff ;  and  that  the  Plaintiff  never  put  forward 
any  claim  or  asked  for  any  accounts  relative  to  the  estate 
of  Gregory  until  after  the  death  of  Farrell;  but,  on  the  con- 
trary, often  declared  that  she  had  enough,  and  did  not 
desire  any  portion  of  her  deceased  brother's  estate ;  and 
submitted  that  the  Plaintiff  was  barred  by  laclies  and 
acquiescence. 


The  principal  evidence  in  support  of  the  defence  of 
acquiescence,  was  that  of  the  Plaintiff  herself  upon  cross- 
examination,  which  was  as  follows  : — 


tt 

i€ 
tt 
tt 
tt 
tt 
tt 
tt 
tt 
tt 
tt 
tt 
tt 
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"  The  suit  is  for  my  share  of  my  brother's  property.  1  did  not  want 
it  before.  I  knew  long  ago  as  to  distribution  by  my  brother  and 
sister,  but  made  no  objection.  I  lived  with  Farrell  for  four  years 
after  Ghrtgory^B  death.  He  paid  for  our  mother's  board  to  me,  and  a 
weekly  sum  for  our  nephew  Gregory  G' Connelly  and  for  his  education 
in  Hobart  Town.  I  knew  of  this  going  on.  I  made  no  claim  for  a 
portion  of  the  £900;  it  was  divided  while  he  and  1  lived  together — 
the  cash  was  divided  between  my  sister,  mother,  and  FarrelL  1 
heard  of  that  shortly  after;  they  did  not  conceal  it.  I  thought  it  was 
fair,  and  only  during  last  year  thought  ot  claiming  any  part,  and  now 
want  a  share  for  myself.  During  FarrelVt  life  I  never  claimed  any 
part  of  the  leasehold  rents.  I  knew  he  received  them,  and  bought 
property.  I  did  not  know  FarrelVs  widow  before  she  came  out.  She 
was  married  after  coming.  I  do  not  know  if  she  knew  of  the  family 
arrangement.  I  do  not  recollect  whether  I  told  her  of  my  claim  on 
her  hufiband;  certainly  not  before  her  marriflge,  nor  1  tliink  after.     1 
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WB8  in  very  g^ood  circmnstances  when  my  brother  Gregory  died.  I 
never  recollect  telling  Farrell  I  would  not  look  for  a  share  of 
Qreaorjf*s  property;  but  I  told  him  I  did  not  grudge  it  to  him.  My 
circnrastances  have  changed  since  FarrelVa  death,  and  I  want  a 
share  of  it.  Mrs.  (/Grady  is  in  court.  I  could  not  tell  the  value  of 
the  freehold  she  got;  it  was  a  year  after.  The  £900  was  divided  before 
FarrelVs  marriage.  The  freehold  was  in  exchange  for  her  part  of  the 
leajehold.  Farrell  offered  me  none.  I  knew  aU  about  that  transfer 
at  ouce,  before  and  after,  bat  was  not  consulted.  I  then  approved 
ofit." 


1865. 


Mr.  J.  W.  Stephen  for  the  PlaintiflF.— Although  the  Plain- 
tiff never  made  any  claim  as  one  of  the  next  of  kin  of 
Gregory  until  shortly  before  the  institution  of  this  suit, 
still  she  has  never  released  her  claim,  nor  entered  into  any 
binding  agreement  to  release  it. 


Statement, 


Argument. 


Mr.  Laives  for  the  Defendants,  Margaret  Gorman  the 
elder,  Gregory  O' Connelly  and  Mary  Ann  O'Connell,  in  the 
same  interest  as  the  Plaintiff. — Anything  which  the  Plaintiff 
.may  have  done,  or  omitted  to  do,  cannot  affect  the  rights 
of  these  Defendants  as  next  of  kin  of  Gregory  to  have  an 
account  taken.  The  alleged  agreement  is  not  clearly 
proved  as  to  Margaret  Gorman  the  elder;  and  it  is  not 
pretended  that  the  (J'ConnellSf  who  were  then  infants,  were 
parties  to  such  agreement. 

Mr.  Bunny  and  Mr.  Webb  for  the  Defendants,  Bridget 
Gorman  and  Margaret  Gorman  the  younger. — The  claim  of 
the  Plaintiff  has  been  abandoned  and  relinquished ;  and 
the  conduct  of  the  parties  has  been  throughout  upon 
this  footing.  Higgins  v.  Crawford  (a).  This  is  a  stale 
demand,  and  every  fair  presumption  is  to  be  made  against 
it.  Pickering  v.  Lord  Stamford  (b).  Therefore  the  Court 
will  presume  that  the  Plaintiff  intended  to  relinquish  it, 
although  there  is  no  actual  release.  Flower  v.  Marten  (c), 
Brown  i\  Claxton  (d).  The  Plaintiff's  own  evidence,  upon 
cross-examination,   shews  an  actual  acquiescence  in   tlie 


(a)  2  Ves.  Jr.,  571. 

(b)  ift.,  583. 


(c)  2  Myl.  &  Cr.,  459. 

(d)  3  Sim.,  211. 
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Gorman. 


Argument, 
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arrangement  under  which  the  estate  was  distributed,  and 
the  executor  will  not  therefore  be  charged  in  her  favor  with 
a  breach  of  trust  in  such  distribution  Brice  v,  Stokes  (e), 
Munch  V.  Cockerell  (/),  PhiUipson  v.  Gatty  (g). 

Mr.  Atkins,  for  the  Defendant  Mary  G  Grady ^  did  not 
seek  to  impeach  the  distribution  already  made,  and  asked 
to  be  dismissed  from  the  suit. 


Mr.  J,  W,  StepJten  in  reply. 


Cur,  adv.  vtdt. 


F$brua/nf  18.    Mr.  Justice  Moles  worth  : — 


Judgment 


In  this  case  the  bill  is  filed  to  enforce  the  right  of  the 
Plaintiff,  as  one  of  the  next  of  kin,  to  a  fifth  part  of  the 
estate  of  Gregory  Gorman ,  who  died  in  November,  1864. 
The  demand  is  a  stale  one,  and  the  Plaintiff  not  only 
forbore,  as  she  admits,  claiming  her  right  from  her  brother 
Farrell  Gonnan,  the  administrator  of  the  deceased  Gregory 
Gorman,  but  confessedly  for  a  considerable  time  relin- 
quished all  intention  of  claiming  it ;  and,  according  to 
some  of  the  evidence,  she  expressed  her  intention  not  to 
claim  it,  she  being  in  such  afiluent  circumstances  that  she 
did  not  think  it  right  to  enforce  her  demand.  But  in 
point  of  law,  I  apprehend  such  forbearance  of  enforcing  a 
demand,  or  an  expression  of  intention  not  to  enforce  it, 
does  not  operate  as  a  release.  The  fact  of  a  person  being 
dilatory  in  enforcing  a  demand  may  operate  as  evidence 
against  him  on  any  debateable  point  concerning  its 
validity,  and  if  in  the  present  case  any  other  facts  were 
suggested  which  would  bar  the  enforcement  of  the  claim, 
the  delay  which  has  taken  place  would  be  material  as 
evidence  in  considering  those  fiicts. 

(e)    11  Ves.,  319.  (/)  5  Myl.  k  Cr.,  179. 

{g)  7  Hare,  516. 
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Another  point  has  been  relied  upon,  viz.,  that  the  length 
of  time  which  has  elapsed  is  sufficient  to  bar  the  claim  ; 
but  unless  the  delay  is  continued  for  such  a  period  as  to 
come  within  the  provisions  of  the  Statute  of  Limitations, 
it  will  not  operate  as  a  bar.  1  have  been  referred  to  several 
cases  in  which  persons  have  been  held  barred,  in  conse- 
quence of  delay  or  otherwise,  from  obtaining  relief  in  a 
court  of  equity.  Munch  v,  CockereU  and  Brice  v.  Stokes  have 
been  cited;  but  those  are  cases  in  which  the  persons 
sought  to  be  charged  had  not  in  their  possession  the 
funds  sought  to  be  charged.  I  have  also  been  referred 
to  Flower  v.  Marten,  but  in  that  case  the  Plaintiffs  sought 
to  enforce  demands  on  behalf  of  a  dead  person,  who  had 
for  a  long  time  forborne  to  enforce  his  claims  ;  and  it  was 
held  that  the  deceased  had  no  intention  of  enforcing  them. 
Such  a  doctrine  might  be  applicable  if  the  present  Plain- 
tiff being  dead,  her  personal  representative  sought  to 
enforce  the  present  demand.  I  have  been  referred  also 
to  Brown  v.  Clajrton,  but  to  no  case  in  which  mere  delay, 
or  an  expression  of  an  intention  not  to  enforce  a  claim, 
has  been  held  to  operate  as  a  bar. 


1865. 
Shaw 

V. 

GoBMAir. 


Judgment. 


A  defence  has  also  beien  set  up  that  an  arrangement  was 
entered  into  between  Farrell  and  Mrs.  O' Grady,  another 
sister  of  the  deceased,  entitled  to  a  portion  of  the  property 
in  question ;  and  it  is  alleged  that  Mrs.  O' Grady  got  a 
third,  instead  of  a  fifth,  of  the  property  left  by  Greyory 
Gorman,  and  that  this  distribution  had  been  made  with 
the  acquiescence  of  the  Plaintiff;  but  this  would  not  bar 
the  Plaintiff  from  now  enforcing  her  claim.  At  the 
utmo&t,  she  could  only  be  decreed  to  bear  the  loss— her 
entire  rights  would  not  be  extinguished  by  it.  Then,  it 
is  said  that  the  Defendant  Bridyet  married  believing  Farrell 
to  be  entitled  to  the  property,  of  which  he  was  in  apparent 
possession.  That  is  a  kind  of  right  which  cannot  be 
recognised  in  Courts  of  Justice.  If  a  woman  has  a  settle- 
ment made  upon  her  she  has  the  ordinary  protection  of  a 
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Judgment, 


purchaser ;  but  if  there  is  no  settlement,  and  she  merely 
takes  it  for  granted  that  a  man  is  entitled  to  the  property 
of  which  he  is  in  the  apparent  possession,  she  cannot 
afterwards  screen  that  property  from  the  payment  of  his 
debts.  It  may  operate  very  harshly,  but  I  cannot  strain 
the  law  to  meet  harsh  cases.  I  think  I  can  only  properly 
adjudicate  now  as  between  the  Plaintiff  and  the  Defendant 
Bridget  Gorman^  and  should  leave  the  rights  as  between 
that  Defendant  and  the  other  next  of  kin  for  investigation 
in  the  office. 


I  think  the  Plaintiff  should  not  get  interest  through  the 
entire  period.  The  Icuihes  with  which  she  is  chargeable, 
and  her  conduct  altogether,  I  think,  disentitle  her  to 
interest  before  the  date  of  her  application  for  an  adjust- 
ment of  accounts  prior  to  the  suit.  At  present  I  do  not 
think  I  should  decide  the  question  of  interest  as  between 
Bridget  Gorman  and  the  other  Defendants. 


Decree, 


The  bill  makes  a  case  which  is  not  at  all  sustained  in 
evidence,  for  specifically  following  the  property  of  FarreU 
Gorman  as  the  produce  of  the  personal  property  of  Gregory. 
I  consider  that  as  to  that  the  Plaintiff's  case  has  failed,  but 
she  is  entitled  to  have  any  real  property  FarreU  acquired 
brought  in  aid  of  the  personalty  if  insufficient. 

Declare  the  Plaintiff  to  be  entitled  to  one- fifth,  the  Defendant 
Margaret  Gorman  the  elder  to  onc-fiflh,  and  the  Defendants 
Gregory  O'Connell  and  Margaret  0*Connell  to  one  tenth  each 
respectively  of  the  present  estate  of  Gregory  Gorman,  deceased,  over 
and  above  all  joint  expenses  and  outgoings.  Refer  to  the  Master  to 
take  an  account  of  the  estate  of  the  said  Gregory  Gorman  which 
came  to  the  hands  of  FarreU  Gorman,  deceased,  as  his  administrator, 
and  of  that  now  outstanding,  and  of  the  snms  duo  to  the  Plaintiff 
and  Gregory  0*Connell  and  Mary  Ann  O'Connell,  respectively,  on 
account  of  their  shares  thereof,  after  giving  credit  for  the  sums  paid 
to  them,  or  properly  laid  out  and  expended  for  their  respective  use 
and  benefit,  by  the  said  FarreU  Gorman  in  his  lifetime.  Direct  that 
in  taking  the  above  accounts  no  interest  be  allowed  to  the  Plaintiff 
prior  to  the  Ist  November,  1863,  but  interest  at  eight  per  cent,  since 
that  date;    and  as  to   the   sums  payable  to  Margaret  Gorman  the 
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elder,  Qregory  CfConnell  and  Mary  Ann  (yConnell,  let  the  Master 
report  the  dates  of  receipts  and  payments  hy  the  said  Farrell 
Gorman,  and  any  circamstances  in  his  opinion  affording  grounds, 
besides  the  kpse  of  time,  for  giving  or  withholding  principal  or 
interest.  Declare  the  assets  personal,  and  if  they-  are  insufficient,  the 
assets  real,  of  Farrell  Oorman  liable  to  pay  to  the  Plaintiff  Margaret 
Gorman  the  elder,  and  G^rf^oiy  O' Conne/Z,  and  Man/ Ann  O^Connell 
the  sums  which  may  respectively  be  due  to  them  on  the  accounts 
aforesaid;  and  unless  the  Defendant  Bridget  Gorman  is  willing  to 
admit  that  she  has  had  sufficient  personal  assets  of  the  said  Farrell 
Gorman  to  pay  the  said  demands  of  the  Plaintiff  Margaret  Gorman 
the  elder,  Gregory  Cf  Connelly  and  Mary  Ann  (y  Connelly  refer  to  the 
Master  to  take  an  account  of  the  personal  and  real  estate  of  Farrell 
Gorman,  into  whose  hands  the  same  came,  and  how  the  same  have 
been  applied  and  disposed  of;  also  an  account  of  his  funeral  and 
testamentary  expenses,  and  also  of  his  outstanding  debts;  the  said 
Master  causing  advertisements  to  be  published  for  his  creditors  to 
prove  their  demands.  Reserve  the  question*  of  interest  payable  to  the 
Defendants,  Margaret  Gorman  the  elder,  Gregory  (yConnell,  and 
Mary  Ann  (yConnell,     Reserve  further  directions  and  costs. 


1865. 


Decree. 


McCRAE  V.  RUTHERFORD. 

Gideon  RUTHERFORD  dulj  executed  his  will  dated 
the  18th  January,  1860,  as  follows : — 

"  This  is  the  last  will  and  testament  of  me  the  Honorable  Gideon 
Mutherford  of  Melbourne  in  the  colony  of  Victoria  M.L.C.  of  the  said 
<x>lony.  I  give  devise  and  bequeath  all  my  estate  and  effects  whatso- 
ever and  wheresoever  unto  my  dear  wife  Mary  Ann  Rutherford  if  she 
shall  survive  me  her  heirs  executors  administrators  and  assigns  but 
in  cs^&e  my  said  wife  shall  not  survive  me  then  I  give  devise  and 
bequeath  my  said  estate  and  effects  unto  John  McCrae  and  my  brother 
James  Rutherford  their  heirs  executors  administrators  and  assigns. 
And  I  direct  that  the  said  trustee  or  trustees  shall  stand  possessed  of 
my  said  estate  and  effects  in  trust  for  the  equal  benefit  of  all  my 
children  who  shall  be  living  at  the  time  of  my  decease  and  their 
respective  issue.  And  I  appoint  my  said  wife  and  the  said  John 
McCrae  and  Jamet  Rutherford  executrix  and  executors  of  this  my  will. 
In  witness."  kc. 


Feb.  22,  2i. 
March  2. 


A  testator 
gave  all  his 
estate  and 
effects  to  his 
wife  if  she 
should  survive 
him,  but  if  not 
then  to  J.  M. 
and  J.  R.; 
and  directed 
that  "  the  said 
trustee  or  trus- 
tees "  should 
stand  possessed 
of  his  said 
estate  and 
effects  in  trust 
for  the  equal 
benefit  of  all 
his  children 
who  should  be 
living  at  the 


time  of  his  decease,  and  their  respective  issue, 

2Ieldy  that  the  widow  took  no  beneficial  interest,  but  was  a  trustee  for  the  testa- 
tor's children. 
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Statement, 


The  testator  died  on  the  8rd  December,  1860,  leaving 
his  widow  and  seven  infant  children  surviving  hira. 

The  will  was  proved  by  the  executrix  and  executors  on 
the  10th  January,  1861.  A  large  part  of  the  estate  of  the 
testator  consisted  of  a  squatting  station,  held  by  him  at  the 
time  of  his  death,  in  partnership  with  his  brother  JameSj 
and  which  had  previously  been  held  in  partnership  between 
James  RutJierford  and  one  T,  11,  Powers  whose  share  in  the 
station  the  testator  had  purchased.  The  present  suit  was 
instituted  by  the  widow  and  John  McCrue,  as  executrix  and 
executor,  against  Jatnes  Rut/ierford,  their  co-executor,  and 
the  infant  children  of  the  testator,  for  a  general  adminis- 
tration of  the  testator's  estate,  and  particularly  for  an 
account  of  the  partnership  dealings  between  the  testator 
and  his  brother  James,  and  also  the  prior  partnership 
dealings  between  James  RutJierford  and  T.  H,  Power,  The 
bill  also  sought  a  declaration  as  to  the  construction  of  the 
will,  and  averred  that  the  Plaintiff  (Mrs..  RutJierford) 
claimed  to  be  entitled  under  the  will  absolutely  to  all  the 
estate  and  effects  of  the  testator;  but  that  it  was  insisted 
on  the  part  of  the  infant  Defendants  that  she  was  a  trustee 
only  for  them.     The  case  is  reported  only  on  this  point. 


Argument. 


Mr.  Atkins  and  Mr.  Bunny  for  the  Plaintiffs,  By  this 
will  there  is  an  absolute  gift  to  the  wife  of  all  the  testator's 
property,  the  direction  as  to  the  trust  applying  only  to  the 
alternative  devise  and  bequest  to  McCras  and  Rutherford. 
If  the  construction  contended  for  on  behalf  of  the  infants 
be  upheld,  the  effect  will  be  to  deprive  the  testator's 
widow  of  every  shilling  of  property,  which  cannot  be  pre- 
sumed to  have  been  the  testator's  intention.  Sale  v. 
Moore  (h)f  MeredWi  v.  Heneage  (j). 


Mr.  J,    W,  Stephen  and  Mr.   Webb,  for  the  Defendant 
RutJierford,  took  no  part  in  the  argument  of  this  point. 
(A)   1  Sim.,  584.  (J)    1  Sim.,  542. 


CASES  IN  EQUITY. 

Mr.  Holroyd  and  Mr.  Molesicorth  for  the  infant  Defendants. 
The  trusts  declared  by  the  will  are  impressed  upon  the 
gift  to  the  testator's  widow,  equally  with  the  alternative 
gift  to  the  other  executors  named.  The  whole  circum- 
stances of  the  case  are  to  be  looked  at  in  construing  the 
will,  Earl  of  Radnor  v,  SJuifto  (k) ;  and  the  testator  having 
seven  infant  children,  it  is  not  probable  that  he  intended 
to  deprive  them  of  any  interest  in  his  property.  There 
are  in  this  will  no  words  implying  that  the  gift  to  the 
widow  is  for  her  own  absolute  benefit,  so  as  to  exclude  the 
operation  of  the  subsequent  declaration  of  trust  which 
therefore  should  have  effect  given  to  it.  1  Jarman  on  WUh, 
360,  Wood  V  Cox  (/),  Blakeney  v.  Blakeney  (jn). 
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Ar^umeni. 


Mr.  Atkins  in  reply. 


Cur.  adv.  vulL 


Mr.   Justice   Molesworth  (after  disposing  of  the  other      March  2. 
parts  of  the  case) :—  jud^. 

Passing  to  the  construction  of  the  will,  the  question  is, 
whether  Mary  Ann  Rutherford  took  for  her  own  benefit  or 
as  a  trustee  for  her  children.  The  devises  and  bequests 
to  the  wife  surviving,  and  to  McCrae  and  Janies  Rutlierford, 
she  not  surviving,  are  exactly  parallel,  and,  standing  alone, 
would  carry  the  beneficial  ownership.  The  subsequent 
words,  however,  indicate  that  previous  devisees  are  to  be 
trustees  for  the  children,  and  are  clearly  sufficient  as  to 
McCrae  and  James  Rutherford  to  make  them  such ;  and  if 
we  could  strike  out  the  words  "  said  trustee  or,"  the  will 
should  be  so  read.  But  the  obvious  grammatical  con- 
struction of  the  words  "said  trustee  or  trustees,"  is  to 
refer  the  former,  singular,  to  the  wife,  the  latter,  plural,  to 


(*)   11  VcB.,  457. 


(m)   6  Sim.,  52. 


(0    1  Keen,  317. 


Judgment. 
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McCrajs  word  as  to  creating  a  trust  would  be  the  same  as  of  the 
RuTHERFoED  P^"^^^'  ^^  ^^  true  that  the  devise,  &c.,  to  McCrae  and  Jamss 
RutJierfordy  making  a  joint  tenancy,  the  estate  would  go  to 
the  survivor ;  and  had  this  survivorship  been  expressed  in 
the  will,  "  said  trustee  '*  might  be  held  to  mean  the  sur- 
vivor ;  but  the  word  "  trustee "  is  put  before,  not  after, 
"  trustees,'*  and  the  survivorship  being  left  unmentioned, 
"  said  "  before  trustee  cannot  refer  to  it.  If  a  friend  had 
been  named  instead  of  the  wife,  no  one  would  doubt  he 
was  a  trustee. 

Construing  this  will  so  as  to  make  the  wife  a  trustee, 
deprives  her  of  all  beneficial  interest.  The  opposite  con- 
struction would  deprive  the  children  of  all  beneficial 
interest,  leaving  them  entirely  dependent  upon  her 
bounty.  Different  people  would  have  different  opinions 
as  to  the  comparative  propriety  of  these  arrangements.  It 
is  much  more  common,  and  generally  more  reasonable, 
for  men  to  leave  their  entire  properties  to  their  wives,  than 
to  their  children ;  and  I  have  therefore  no  doubt  that  this 
testator  did  not  intend  to  make  his  wife  a  trustee,  and 
think  that  if  he  had  so  unusual  an  intention,  he  would 
have  expressed  himself  otherwise;  but  I  do  not  think 
myself  at  liberty  to  construe  a  will  by  what  is  common  or 
reasonable,  in  violation  of  its  words.  There  are  many 
cases  in  which  judges  have  held  the  language  of  wills  so 
clear  that  they  must  follow  it,  though  the  result  was  so 
absurd  that  they  did  not  believe  the  testator  really  so 
intended.  For  the  same  reason  I  cannot  construe  this 
will,  which  on  one  construction  might  be  thought  unjust 
to  the  wife,  on  another  unjust  to  the  children,  by  con- 
sidering which  injustice  was  more  common,  or,  in  my 
opinion,  the  lesser.  I  notice  that  the  will  speaks  of  his 
wife  as  his  "  dear  wife,"  which  may  afford  an  argument 
such  as  used  in  Rogers  v.  Rogers  (w),  that  he  could  not  be 

(n)  3  P.  W.,  193. 
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taken  to  show  his  affection  by  inflicting  gratuitous  trouble ; 

such  words  were  not  regarded  in  Wych  v.  Porkington  (6), 

In  fact,  affection  may  be  a  motive  for  selecting  a  trustee  ^       ^' 

as  well  as  a  beneficiary.     Unwillingly  and  doubtfully  I 

decide  against  the  widow.     I  have  a  strong  opinion  as 

to  the  estates  taken  by  the  children  as  beneficiaries  under 

the  will,  but  shall  direct  inquiry  as  to  their  status,  which 

possibly  should  influence  the  construction  to  be  put  on 

the  will. 


Judgment, 


Declare  that  the  will  of  Gideon  Ruthetford  shoold  be  carried  into 
execation.  Refer  it  to  the  master  to  take  an  account  of  the  real  and 
personal  estate  of  the  said  testator,  and  of  the  interest  and  proceeds 
thereof;  into  whose  hands  the  same  came,  and  how  the  same  have  been 
applied  and  disposed  of;  and  of  his  debts,  funeral  and  testamentary 
expenses,  and  of  his  outstanding  real  and  personal  estate,  debts,  and 
liabilities;  also  to  take  an  account  of  the  partnership  dealings  and 
transactions  between  the  said  testator  and  the  said  Jaijies  Butherfard, 
from  March,  1860,  and  other  transactions,  and  to  strike  a  balance 
between  them  on  all  accounts  at  the  time  of  the  testator's  death ;  but 
direct  that  the  master  shall  not  go  into  any  question  involving  the  state 
of  accounts  between  T.  S.  Power  and  James  Ruthfrford  at  the  ter- 
mination of  their  partnership.  Direct  that,  in  taking  the  said  accounts, 
the  said  Jamee  Rutherford  be  charged  with  interest  at  eight  per  cent, 
per  annum  on  the  sum  of  £1,431  10s.,  part  of  the  purchase-money  of 
I%omas  Brown,  from  the  time  he  received  it  until  he  paid  it  into  Court. 
Reserve  other  questions  of  interest  upon  the  said  accounts.  Declare 
that  under  the  said  will  the  Plaintiff  Mary  Anne  Rutherford  took  no 
beneficial  interest,  but  was  a  trustee  for  the  testator's  children.  Reserve 
the  question  of  the  particular  estates  taken  by  the  said  children.  Refer 
it  to  the  master  to  report  what  children  the  testator  had  at  the  times 
of  making  his  will  and  of  his  decease,  and  their  ages  respectively,  and 
whether  any  and  which  of  them  had  issue  at  the  said  times.  Reserve 
further  directions  and  costs;  liberty  to  apply. 


Decree, 


(o)    3  Bro.,  P.  C,  44. 
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March  9. 
April  6. 


PAYNE  V.  KEOGH. 


The  plaintiflf 
in  a  foreclo- 
sure suit, 
being  mort- 
gagee in 
possession, 
received  rents, 
and  incurred 
expenses,  in 
the  interval 
between  the 
ascertainment 
by  the  Master 
ofthesumdue, 
and  the  time 
fixed  for 
payment;  and 
his  claim 
became 
thereby  some- 
what reduced, 

Held,  that 
the  proper 
course  in  such 
a  case  was,  to 
refer  it  back 
to  the  Master 
to  ascertain 
the  amount 
due,  and  fix  a 
new  day  for 
payment,three 
months  from 
the  Master 
finding  the 
amount  due. 


F. 


ORECLOSURE  SUIT  by  mortgagee  in  possession. 
The  ordinary  foreclosure  decree  had  been  made,  and  the 
master  had  taken  the  account  and  certified  the  amount 
due,  and  fixed  the  time  and  place  for  payment,  pursuant 
to  the  decree.  Default  was  made  in  payment  at  the  time 
appointed ;  but  in  the  meantime,  during  the  currency  of 
the  six  months  fixed  for  payment,  the  mortgagee,  being  in 
possession,  had  received  rents  from  the  mortgaged  pro- 
perty, and  incurred  expenses  in  regard  to  it,  altering  the 
state  of  the  account,  and  reducing  the  balance  due  by  the 
mortgagor  as  originally  found  by  the  master. 

Mr.  J,  W.  Stephen  now  moved  for  an  order  of  foreclosure 
absolute,  and  mentioned  this  as  being  the  course  followed 
in  Crosbie  v.  Chambers  (p). 

Cur.  adv.  vuU. 


Mr.  Justice  Molesworth  : — 

In  this  case  Mr.  Stephen  moved  for  an  order  for  fore- 
closure. The  ordinary  period  had  been  fixed  by  the 
master  for  making  the  demand,  and  the  money  was  not 
paid  at  the  time  specified.  The  Plaintiff  in  this  case  was 
mortgagee  in  possession,  and  received  rents,  and  incurred 
expenses,  in  the  interval  between  the  ascertainment  by  the 
Master  of  the  sum  due,  and  the  time  fixed  for  payment; 
and  on  the  whole  his  claim  has  become  somewhat  reduced. 
In  that  respect  a  difficulty  arises,  whether  an  order  of  fore- 
closure can  be  made  under  such  circumstances.  The 
authorities  upon  the  subject  are  specific.  The  latest  case 
I  have  found  is  Biwhanan  v,  Oreenway  (q\\  and  it  appears, 
{p)   Sup.  Ct.,  Vie.,  1867.  (q)    12  Beav.,  355. 


AprU  5. 
Judgment 
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according  to  the  practice  in  England,  that  it  is  necessary 
that  there  should  be  a  re-ascertainment  of  the  amount 
due,  and  a  refixing  of  the  time  for  payment.  In  a  case 
recently  before  me,  the  master  fixed  prospectively  the 
amount  which  would  be  due,  giving  credit  for  what  was  to 
be  received  in  the  meantime.  That  appears  to  be  con- 
formable to  the  form  of  decree  given  in  Seton,  but  I  do  not 
find  any  other  authority  in  reference  to  it.  However,  the 
present  application  is  clearly  in  opposition  to  the  English 
authorities. 
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Judgment, 


I  was  referred  to  a  case  before  this  Court,  of  Crosbie  v. 
Chambers,  in  1857.  That  case  is  not  reported,  and  it  did 
not  come  before  me,  for  I  have  referred  to  the  order,  and 
find  I  was  sitting  in  a  different  jurisdiction  on  the  day 
that  the  order  was  made.  It  appears  to  me  that  I  should 
be  acting  contrary  to  the  decided  cases  and  to  principle  if 
I  were  to  follow  that  case,  because  forfeiture  must  be  based 
upon  a  strict  demand  of  the  exact  money  due.  The  usual 
course  in  such  a  case  as  the  present,  is,  to  refer  it  back  to 
the  Master  to  ascertain  the  amount  due,  and  fix  a  new  day 
for  payment. 

Mr.  J.  W,  Steplien. — That  is  a  shorter  day  generally  than 
the  original  six  months.  In  one  case  three  months  was 
fixed. 

Mr.  Justice  Molesworth. — Yes,  three  months  from  the 
Master  finding  the  amount  due. 


Order  accordingly. 
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SUTLIFF  V.  JONES. 

The  Court         i\i.OTION  for  an  injunction  to  restrain  the  Defendant 
interpose  by      Smart  from  removing  clay,  bricks,  or  other  materials  or 

•     •  • 

injunction,        produce,  from  off,  or  in  any  manner  interfering  with,  a 

tliere  being  no      ,  " 

allegation  of  piece  of  land,  to  which  the  Plaintiff,  an  infant,  was  entitled 
prevl'nTthe^''    as  the  heir-at-law  of  an  intestate. 

removal  of 

bncKs  alreauv         

made  or  in  "^^^  ^^^^  Stated  that  the  father  of  the  Plaintiff  died  in 

course  of  being  March,  1850,  intestate,  seised  of  the  land  in  question,  leaving 
made,  by  a  x  o 

trespasser  a  widow  and  the  Plaintiff  his  heir  at  law ;  that  the  widow 

iTfant^s^and  ^^rried  the  Defendant  Jones  in  March,  1852 ;  that  the 
the  clay  for      land  contained  clay  suitable  for  brickmaking,  and   that 

^'bicn  was  _ 

severed  before  i™™ecliately  after  his  marriage  the  Defendant  Jones  began 

service  of  the     to  make  bricks  on  it,  and  in  the  year  1859  entered  into 

notice  or 

motion.    But    some  agreement,  of  which  the  Plaintiff  sought  discovery, 

injunction         ^j^j^  ^^le  Defendant  SmaH,  by  which  SmaH  entered  into 

granted  to  ^  "^ 

restrain  possession  and  made  bricks,  and  the  Plaintiff  sought  dis- 

d^ffffinff  upon  ^^very  of  the  agreement ;  that  Jones  had  received  upwards 
the  land,  on  of  £2,000  from  the  produce  of  the  land  ;  that  Smart  had 
protection  of  been  removing  large  quantities  of  clay  from  the  land,  and 
property  -making  large  profits,  and  that  the  removal  deteriorated  the 

litigation,  but  value  of  the  land,  and  if  persisted  in  would  make  the  land 
or  tresp^*^      valueless  bj  the  time  the  infant  Plaintiff  came  of  age  ; 

that  on  the  11th  March,  1865,  Smart,  who  was  in  posses- 
sion of  the  land,  had  been  served  with  a  writ  of  ejectment 
at  the  suit  of  the  Plaintiff,  and  that  he  threatened  and 
intended  immediately  to  remove  several  thousand  bricks 
made  out  of  the  land,  and  a  large  quantity  of  clay  prepared 
for  making  bricks ;  that  Jones  threatened  to  continue 
making  bricks ;  that  both  of  the  Defendants  had  applied 
to  their  own  uses  all  moneys  received  on  account  of  the 
land,  and  ought  to  account  for  the  same,  and  that  they 
pretended  they  had  applied  part  of  the  moneys  on  the 
Plaintiff's   maintenance,   and   ought   to   state  what   part. 
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The  prajer  was  for  an  account  of  all  moneys  received 
bj  the  Defendants  on  account  of  the  land ;  for  an  injunc- 
tion as  above ;  for  a  reference  as  to  the  past  and  future 
maintenance  of  the  infant  PJanitiff ;  and  for  the  appoint- 
ment of  a  guardian,  and,  if  necessary,  a  receiver. 


1865. 

SUTLIFP 
V. 

Jones. 


Stcdement. 


The  statements  of  the  bill  were  verified  by  affidavits, 
and  the  Defendant  Smart  had  filed  an  affidavit  stating  that 
he  did  not  intend  to  make  any  more  bricks  pending  the 
action  of  ejectment ;  that  he  had  entered  into  a  contract 
for  sale  of  the  completed  bricks,  and  that  those  uncom^ 
pleted  would  be  destroyed,  if  he  were  prevented  from 
baking  them. 


Mr.  Lowes  for  the  motion.  This  is  a  case  in  which  more 
than  a  mere  trespass  is  being  committed.  There  is  an 
actual  destruction  of  the  property  to  which  the  infant  is 
entitled,  and  an  injury  of  such  an  irreparable  nature  that 
equity  would  interfere  apart  from  any  consideration  of  the 
Plaintiff's  infancy,  and  the  quasi  fiduciary  position  of  the 
Defendant  JoneSj  under  whom  Smart  claims;  Lowndes  v. 
Bettle  (r),  Earl  Talbot  v,  Hope  Scott  («),  Lewin  on  Trustees^  ^th 
€d,j  p,  159,  NeaU  v.  Crips  (t).  An  infant  is  not  bound  by 
acquiescence.  Anonymous  (v),  Jones  v.  Jones  (w).  Smith  v. 
Collyer  [a). 


Argwnent, 


Mr.  Atkins  contra.  The  injury  complained  of  is  a  mere 
trespass.  There  is  no  privity  between  Plaintiff  and 
I>efendant,  and  no  allegation  of  any  breach  of  trust  which 
might  give  jurisdiction,  or  of  the  supposed  insolvency  of 
the  Defendants,  or  of  any  other  cause  which  would  make 
damages  recovered  at  law  an  inadequate  compensation.  The 
Plaintiff  should  not  sue  at  law  and  in  equity  for  the  same 
matter.     His  sudden  interference,  after  many  years  acqui- 


33  L.  J.  N.  S.,  Chy.  461. 
4  K.  &  J.,  96. 
Ih.,  472. 

W.  W.  4k  a'b.       vol.  II. — EQ. 


(«)    1  Ves.,  jun.,  93. 
(tc)    8  Mer.,  172. 
\x)    8  Ves.,  89. 
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Argument, 


escence,  is  most  improper,  as  he  is  within  a  year  or  two  of 
his  majority,  and  must  have  known  for  some  time  of  what 
was  going  on.  He  does  not  intervene  until  his  step-father 
lets  the  land  to  a  stranger.  He  had  previously  adopted 
the  use  of  the  land  as  a  hrickfield,  as  a  proper  use  on  his 
behalf.  The  injunction,  so  far  as  it  seeks  to  affect  bricks 
made  or  partially  made,  cannot  be  granted,  as  the  labour 
bestowed  on  the  clay,  has  altered  its  character,  and  it  can 
no  longer  be  claimed  by  the  Plaintiff  as  a  detached  portion 
of  his  real  estate,  such  as  felled  timber.  Haigh  v.  Jogger  (y), 
Millar  v,  Wildish  («). 


Mr.  Lawes  in  reply. 


Judgment,      Mr.  Jostice  Moleswobth  : — 


I  shall  reserve  the  consideration  of  the  motion  so  far  as 
it  seeks  to  restrain  the  continuance  of  brick-making,  but 
shall  refuse  it  so  far  as  respects  bricks  already  made  or  in 
course  of  being  made,  the  clay  for  which  was  severed  before 
service  of  the  notice  of  motion.  Injunctions  have  been 
occasionally  granted  to  restrain  the  removal  of  felled 
timber ;  but  felling  timber  is  a  matter  very  different  from 
brick-making.  Cutting  down  a  tree  adds  little  to  the 
value  of  the  tree,  at  least  in  England,  where  labour  is 
cheap ;  but  the  value  of  a  brick  depends  almost  entirely 
upon  the  labour  bestowed  on  it,  and  not  upon  the  earth  of 
which  it  is  composed.  The  Plaintiff's  step-father  had 
treated,  and  continued  to  treat,  the  land  as  a  brickfield, 
without  any  protest  from  the  Plaintiff.  The  tenant  was 
allowed  to  continue  the  step-father's  trade,  and  also  with- 
out objection,  until  a  suit  is  suddenly  commenced  to 
deprive  him  of  property  representing  his  labour.  It  would 
be  extremely  harsh  to  apply  the  prohibition  of  an  injunc- 
tion to  any  clay,  the  produce  of  the  land,  severed  before 
the  commencement  of  these  proceedings.     The  relative 

(y)    2  Coll.,  238.  («)    2  W.  &  W.,  Eq.,  87. 
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inconvenience  to  be  sustained  on  granting  or  refusing 
an  injunction,  would  alone  determine  me  to  permit  the 
burning  of  bricks  which  would  become  valueless  if  the 
burning  were  delayed.  There  is  no  allegation  of  insol- 
vency to  induce  me  to  suppose  that  the  Plaintiff  will 
suffer  by  the  Defendant  being  allowed  to  sell. 
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SUTLIPF 
V, 

Jones. 
Judgment, 


Mb.  Justice  Molesworth. — So  far  as  relates  to  bricks 
already  made,  my  opinion  has  been  expressed.  With 
regard  to  further  raising  clay,  the  application  is  not 
properly  for  protection  against  waste  or  trespass,  but 
for  intervention  to  protect  property  pending  litigation, 
and  on  that  ground  an  injunction  may  be  granted.  The 
bill  does  not  point  to  the  breach  of  any  trust  which 
might  have  arisen  through  the  relationship  of  the  Plaintiff 
and  his  step-father,  nor  make  any  case  of  participation  in 
any  breach  of  trust  against  the  Defendant  Smart, 


Aprai2. 


The  Plaintiff  has  applied  for  that  which  he  had  no 
right  to  obtain,  and  I  shall  leave  him  to  abide  the  costs  of  the 
application ;  Defendant's  costs  to  be  costs  in  the  cause. 

Injunction  granted  to  restrain  further  digging 
upon  the  land  pending  the  auction  of  eject- 
ment in  the  biU  mentioned.  Plaintiff  to 
abide  hie  own  costs ;  Defendant's  costs  to 
he  costs  in  the  cause. 


Dd 
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WADDELL  V,  PATTERSON. 

Although  it       JL  HIS  suit  reported  upon  the  original  bearing,  1   Wy. 

cases  been         ^  ^'^  -^Q'*  ^^>  ^^^^  came  before  the  Court,  upon  exceptions 
considered         to  the  Master's  report,  appointing  a  new  trustee. 

undesirable  to  r       >     rr  & 

appoint  as 

rdati^^  "r*^  "^^^^  ^^^^^^  o^®  ^^  ^^®  trustees  Defendants  in  this  suit, 

the  persons  having  died,  it  was  refeiTed  to  the  Master  to  approve  of  a 

under  the  ^®^  trustee  in  his  stead,  leave  being  given  to  the  Defen- 

trust,  yet  such  dant  McCormick  to    propose    himself    as   trustee.       The 

are  often  Master's  report  certified    that  the  Defendant    McCormick 

necessarily  j^^^j  proposed  himself  as  a  new  trustee;    or  in  the  event 

Exceptions  of    the    Master    appointing   two    new    trustees,  he   and 

app^ntment  «^^^^'*    Dunbar    Tueedule,    of    Essendon,    surgeon,   as    new 

by  the  Master,  trustees ;  and  that  it  was  proposed  by  the  Plaintiffs  that 

overruled. 

Robert  Grey^  of  the  I.  Y.  U.  Station,  should  be  appointed 
as  new  trustee ;  and  that  the  Master  had  approved  and 
appointed  Robert  Grey,  To  this  report  the  Defendant 
McConnick  excepted  on  the  following  grounds:  "  That 
Robert  Grey  is  not  a  fit  and  proper  person  for  such  appoint- 
ment, in  that  he  is  a  youth  of  inexperience,  and  is  pos- 
sessed of  no  means,  education,  or  ability,  and  is  a  near 
relative  of  the  Plaintiff's,  Agnes  Waddell  the  elder,  and  the 
infant  Plaintiffs,  and  from  his  past  and  present  position  in 
life  is  totally  unfit  for  the  duties  and  responsibilities  of  a 
trustee."  It  appeared  that  Grey  was  a  nephew  of  the 
Defendant  Agnes  Waddell,  and  had  been  employed  on  the 
I.  T.  U.  Station  for  about  four  years,  and  that  since  the 
death  of  the  Defendant  PUmer  he  had  had  the  management 
of  the  station.  Several  persons  of  respectability  testified 
to  his  industry,  propriety  of  conduct,  and  fitness  for  the 
trust.  The  Defendant  McCormick  was  living  on  bad  terms 
with  the  Plaintiffs,  with  whom  he  was  engaged  in  hostile 
litigation,  and  they  stated  that  they  strongly  objected  to  his 
being  appointed  trustee.     He  had  become  insolvent  during 
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the  progress  of  the  suit,  and  had  obtained  his  certificate. 
Tweedale,  the  proposed  co-trustee  of  McCormick  had  also 
been  recently  insolvent,  but  had  obtained  his  certificate. 
Several  affidavits  were  filed  testifying  to  the  ability  and 
fitness  for  the  office  of  trustee  both  of  McCormick  and  of 
Tweedale, 


1865. 
Waddkll 

V, 

Pattebson. 


statement. 


The  Defendant  McCormick  appeared  in  person  in 
support  of  the  exception,  and  submitted  that  a  relative  of 
the  cestui  qui  trustent  should  not  be  appointed.  That  the 
proposed  trustee  had  no  property  or  income  beyond  the 
salary  received  as  manager  of  the  station,  and  that,  when 
trustee,  he  would  be  disentitled  to  receive  that  salary,  and 
would  have  no  means  of  support.  He  referred  to  Ayck- 
bourn's  Chy,  Prac,,  p.  690,  Seioti  on  Decrees,  8rd  ed. 
p.  781-824,  Wilding  v.  Bolder  (a).  As  to  proposing  himself 
for  the  trusteeship,  want  of  sympathy  between  him  and 
his  proposed  cestui  qui  trustent  was  not  an  objection  which  a 
Court  of  Equity  would  regard.  Tweedale,  who  offered  to 
become  co-trustee,  was  sho^vn  to  be  possessed  of  consider- 
able property,  which  would  be  a  substantial  guarantee  for 
the  due  performance  of  the  trust.  He  objected  to  accept- 
ing the  trust  alone,  as  differences  would  be  likely  to  arise 
between  him  and  the  existing  trustee  and  result  in  a  dead- 
lock, unless  a  third  trustee  were  appointed.  His  (McCor- 
mick's)  appointment,  therefore,  became  necessary  to  obtain 
Tweedale's  appointment,  which  would  be  an  advantage  out- 
weighing any  inconvenience  which  might  attend  his 
( McCormick' s)  appointment 


Argument, 


Mr.  J.  W,  Stephen,  for  the  Plaintiffs,  admitted  that  Orey 
was  not  the  most  desirable  person  to  select  for  the  trust  if 
the  choice  had  been  a  wide  one,  but  the  Master  had  to 
choose  between  difficulties,  and  had  avoided  the  worst. 
He  must  either  have  approved  of  Chrey,  or  have  thrust 
upon  the  Plaintiff's,  a  person  in  every  way  distasteful  to 

(a)    21BeaT.,  222. 
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them  and  ill-qualified  to  fill  any  office  of  trust.  The  case 
of  Wilding  v.  Bolder  is  referred  to  in  Seton  more  as  an 
expression  of  the  individual  opinion  of  the  Master  of  the 
Rolls  than  as  laying  down  a  recognised  rule  of  practice. 
The  principle  of  that  case  would,  in  any  event,  exclude 
McCormick  equally  with  Grey,  as  McCormick  was  connected 
with  the  Plaintiffs  by  marriage. 


Mr.  Holroyd,  for  the  Defendant  Patterson,  surviving 
trustee,  appeared  to  state  his  objection  to  McCormick* s 
appointment,  and  his  intention  of  retiring  from  the  trust 
if  McCormick  were  appointed,  either  alone  or  with  any 
other  person. 

McConnick  in  reply. 

Judgment,      Mb.  Justice  Moleswobth,  after  stating  the  facts,  said  : — 


It  is  to  be  regretted  that  no  more  eligible  person  is  to 
be  found,  as  it  appears  that  Mr.  Gh-ey  has  no  property,  and 
is  not  possessed  of  other  qualifications  desirable  in  a 
trustee.  However,  he  is  the  only  person  that  the  Plaintiffs 
can  procure;  and,  on  the  other  hand,  the  Defendant 
McCormick  only  proposes  himself.  Some  cases  shew  that 
it  has  been  considered  undesirable  to  appoint  as  trustees 
near  relatives  of  the  persons  interested  under  the  trust, 
but  the  ordinary  experience  of  the  world  shews  that  such 
appointments  are  often  necessarily  made,  owing  to  the 
extreme  disinclination  which  is  entertained  to  assuming 
onerous  duties  on  behalf  of  strangers.  Grey  is  objected  to 
as  a  relative,  but  the  case  cited  in  support  of  that  objection 
tells  as  much  against  the  appointment  of  McCormick  as 
of  Grey,  Nor  is  this  the  only  objection  to  McCormicVi 
appointment:  he  is  ineligible  from  his  pecuniary  cir* 
cumstances,  and  also  from  the  acrimonious  hostility  per- 
sistently shewn  to  the  persons  with  wjiom  he  would  have 
to  act  as  trustee,  and,  in   the   event  of  Mrs.  WaddeLVa 
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death,  he  would  have  to  act  as  guardian  of  her  children, 
who  complain  of  his  conduct  as  most  offensive  to  them. 
He  proposes  Dr.  Ttceedale  as  co-trustee  with  him,  but  to 
receive  him  I  should  have  to  admit  McCormick,  On  the 
whole,  as  a  choice  of  evils,  I  think  myself  forced  to 
approve  of  the  Master's  selection  of  Mr.  Orey. 


1866. 
Waddell 

V, 

Patteeson. 


Judgment. 


Exception  overruled.     Costs  of  all 
parties  to  be  costs  in  the  cause. 


LARNACH  V.  ALLEYNE. 


T 


1863. 

May  1,  2.  4, 
5,  6,  7. 

1865. 
May  18. 
June  1. 


HIS   case,  reported  before  Mr.   Chapman  sitting  as  Trustproperty 

Primary  Judge  in  Equity  1  W.  &  W.,  Eq.,  342.,  now  came  decree  of  a 

foreign  Court 
was,  witboiit  the  sanction  of  that  Coart,  purchased  hy  the  next  friend  of  the  infant 
Plaintiffs.  On  a  bill  in  this  Court  by  the  same  infants  against  the  purchaser,  the  sale 
was,  by  the  primary  judge,  declared  fraudulent  and  void,  and  the  Defendant  ordered  to 
account  with  urilful  default  for  all  moneys  received  for  a  subsequent  sale  of  the  property. 
On  appeal  to  the  fidl  Court, 

Held,  per  Stawell^  C.  J.,  and  JFilUams,  J.,  that  though  the  Defendant  had  not,  in 
their  opinion,  been  guilty  of  any  moral  fraud,  he  had  acted  in  violation  of  the  principle 
of  eqnity,  that  no  person  charged  with  the  conduct  of  a  suit  ought,  without  the  per- 
mission of  the  Court,  to  place  himself  in  a  position  which  might  be  antagonistic  to  the 
interest  of  those  for  whom  the  suit  was  instituted ;  that,  it  appearing  that  a  fair  value 
was  given  for  the  trust  property,  no  benefit  would  accrue  to  the  infants  from  setting 
the  sale  aside ;  that  they  were  entitled  to  an  account  of  profits  actually  received,  but  that 
the  purchaser  could  not  be  treated  as  a  trespasser  and  made  to  account  with  wilful  default. 

But,  per  Molesworth,  J.,  that  the  sale  was  a  violation  of  the  principle  that  the  same 
person  cannot  be  buyer  and  seller  as  trustee,  and  was  properly  set  aside ;  but  that  the 
decree  ought  to  be  varied  so  far  as  it  directed  the  purchaser  to  account  with  wilful 
default.  

A  Plaintiff  in  equity  relied  upon  certain  letters  from  the  Defendant  to  his  (the 
Defendant's)  wife  which  were  set  out  in  the  bill.  The  Defendant,  by  his  answer, 
admitted  these  letters.  At  the  hearing  the  Defendant's  counsel  objected  that  such 
letters,  being  between  husband  and  wife,  were  inviolable,  and  inadmissable  as  evidence. 
The  primary  judge  admitted  the  evidence.     Upon  appeal  to  the  fnU  Court, 

Held,  per  Stawull,  C.  J.,  and  Williamty  J.  (MoUsworth^  J.,  dissentieniej,  that 
letters  from  husband  to  wife  are  privileged  communications,  and  cannot  be  read  against 
the  husband.  But  whether  such  letters,  admitted  by  the  answer  of  the  husband,  could, 
after  his  objecting  at  the  hearing,  be  read  against  him,  quare. 

An  appeal  from  a  decree  of  the  primary  judge  having  been  heard  by  the  full  Court, 
and  judgment  reserved,  Order  made  by  the  full  Court  fMolesworth,  J.,  ditsentientej, 
staying,  pending  the  delivery  of  the  judgment,  proceedings  for  the  recovery  of  costs 
ordered  by  the  decree  to  be  pud. 


40 


SUPREME   COURT:    VICTORIA. 


1863. 
Labnach 
Alleynb. 


statement  on 
Appeal, 


before   the   full  Court  (c)  on  appeal  by  the  Defendant 
Alleyne.     The  grounds  of  appeal  were  as  follows : — 


"1.  That  the  decree  and  proceedings  of  one  Court  of  competent 
jurisdiction  can  not  be  enquired  into  or  reviewed  by  any  other  Court, 
except  on  the  ground  of  actual  fraud. 

"  2.  That  the  decree  and  proceedings  of  a  Court  of  Equity  of  compe- 
tent jurisdiction  can  only  be  reviewed  on  any  other  ground  than  fraud 
by  a  Court  of  Appeal  or  on  a  Bill  of  Review. 

"  3.  That  the  Court  of  New  South  Wales  is  a  Court  of  competent 
jurisdiction,  and  the  decree  of  such  Court,  or  a  sale  under  such  decree, 
can  not  be  set  aside  by  any  Court  in  this  colony. 

*'4.  That  the  Bill  in  this  case  seeks  to  set  aside,  or  to  have  declared 
void,  the  sale  in  the  Bill  mentioned,  on  the  ground  of  an  actual  and 
particular  fraud  only. 

"  6.  That  such  sale  was  in  pursuance  of  a  decree  of  a  competent  Court, 
and  was  confirmed  by  a  decree  of  a  competent  Court,  therefore  to  set 
aside  such  sale,  or  declare  it  void  as  regards  the  Defendant  Alleyne,  is 
virtually  to  impeach  the  decree  under  which  it  took  place. 

'*  6.  That  the  sale  Is  sought  by  the  Bill  to  be  set  aside  or  declared 
void,  on  the  ground  of  fraud  of  the  Defendant  Alleyne,  in  collusion 
with  the  Defendant  Lintott,  for  the  purposes  in  the  Bill  mentioned,  and 
such  fraud  has  not  only  not  been  proved  by  Plaintifis,  but  has  been 
disproved  by  the  Defendant  Alleyne. 

"  7.  That  the  learned  Judge  has  decreed  the  said  sale  to  be  fraudu- 
lent and  void,  not  on  the  ground  of  fraud  raised  by  the  Bill,  but  because 
the  Defendant  Alleyne  did  not  obtain  leave  of  the  Court  to  become  the 
purchaser,  and  because,  as  next  friend,  he  was  incapacitated  from 
purchasing  for  his  own  benefit,  whereas  the  BiU  does  not  make  or  rely 
on  any  such  case  or  equity. 

"  8.  That  although  the  Defendant  did  not  obtain  leave  to  purchase, 
the  fact  of  his  being  the  next  friend  and  purchaser  was  brought  to  the 
notice  of  the  Master  of  the  said  Court  of  New  South  Wales,  and 
through  him  to  the  Court,  and  he  was  by  the  said  Court  confirmed  as 
purchaser,  and  such  confirmation  has  relation  back  to  the  purchase  and  is 
equivalent  to  leave  granted,  it  being  in  fact  granting  leave  nunc  pro  tunc. 

"  9.  That  there  is  no  law  or  practice  which  prohibits  Courts  of  Equity 
aUowing  next  friends  to  purchase  in  the  absence  of  fraud  or  ooUusion. 

(e)    Coram  Stawell,  C.  J.,  Willianu,  J.,  and  Moleaoorth,  J. 
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"  10.  That  the  decree  of  the  said  Court  of  New  South  Wales  can  not 
be  impeached,  as  no  fraud  is  proved  against  the  Defendant  Alleyne,  and 
the  sale  under  the  decree  can  not  be  impeached. 


« 


11.  That  the  purchase  without  leave  was  an  irregularity  (if  any- 
thing) in  the  proceedings  under  the  said  decree  which  the  said  Court 
was  competent  to  waive,  and  no  other  Court,  or  at  least  the  Courts  of 
this  colony,  cannot  review  the  said  decree  of  the  said  Court  of  New 
South  Wales  on  the  gpround  of  irregularity  in  the  proceedings. 

"  12.  That  the  propriety  of  allowing  the  Defendant  Alleyne  to  be 
the  purchaser  was  strictly  a  question  for  the  discretion  of  the  said  Court 
of  New  South  Wales,  which  cannot  be  enquired  into  by  any  other 
Court  of  Equity,  except  on  appeal  or  by  Bill  of  Review. 

"  13.  That  the  Bill  alleges  fraud  in  mustering  the  cattle,  and  that 
Defendant  Alleyne,  from  his  position  as  qu(Mi  trustee,  had  a  peculiar 
knowledge  of  the  number  and  value  thereof,  and  therefore  he  should 
account  for  one  thousand  eight  hundred  cattle  alleged  to  be  on  the 
station ;  that  the  Plaintiffs  did  not  produce  the  slightest  evidence  of 
either  fact,  nor  was  the  subject  matter  of  the  sale  a  subject  of  which 
peculiar  knowledge  could  be  obtained. 

"14.  That  the  learned  Judge  does  not  decree  the  Defendant  to 
account  for  such  number  one  thousand  eight  hundred,  on  the  ground 
of  the  alleged  fraud,  but  decrees  him  to  account  for  such  money  as 
without  his  wilful  neglect  and  default  might  have  been  received,  as  if  he 
were  a  de&ulting  trustee,  of  which  there  is  no  proof. 

**  15.  That  inasmuch  as  the  several  frauds  alleged  by  the  Bill  were 
disproved,  and  the  evidence  shewed  that  the  Defendant  AlUyne  paid 
the  full  value  for  the  one  thousand  two  hundred  and  sixteen  head  of 
cattle  which  were  mustered,  and  that  there  were  no  more  than  one 
thousand  two  hundred  and  sixteen  head,  the  Plaintiffs  have  sufilered  no 
wrong,  and  the  Bill  ought  to  be  dismissed. 

"  16.  That  the  learned  Judge  refers  to  the  letters  written  by  the 
Defendant  Alleyne  as  evidence  of  an  intention  to  obtain  the  said 
Plaintiff's  property,  whereas  such  letters  being  between  husband  and 
wife  are  inviolable  and  inadmissable  as  evidence. 
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"  17.  That  at  the  date  of  the  settlement  in  the  pleadings  mentioned, 
there  were  no  cattle  existing  on  the  station,  and  branded  as  therein 
stated,  and  therefore  there  was  no  subject  matter  of  the  said  trust,  and  that 
no  delivery  ever  took  place  of  the  chattels  alleged  to  be  settled  to  the  trus- 
tees, and  Courts  of  Equity  do  not  assist  volunteers  under  imperfect  trusts. 

"  18.  That  Plaintiffs  have  no  vested  interests  under  the  said  settle- 
ment until  the  younger  Plaintiff  attains  twenty -one  years  of  age,  and 
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1863.  therefore  the  said  Plaintiffs  have  no  present  right  to  sue  in  a  Court  of 

v^v-L'        Equity." 
Lasnach 

V, 

AiiLEYNE.  Mr.  Afichie  and  Mr.  Bunny  for  the  Appellant. 

Argument  on 

Appeal.  Mr.  J.  W,  Stephen  and  Mr.  T.  A' Beckett  for  the  Respon- 

dents, the  Plaintiffs  below. 

The  following  authorities  were  cited,  in  addition  to 
those  cited  in  the  Court  below: — 

For  the  Appellant — Cowan  v.  Braidwood  (d),  Hughes  v. 
Cornelius  (e),  Penny  r.  Meddowcroft  (/),  Rober'ts  v.  Madocks{g), 
Longford  v.  Little  (/i),  Ray  ward  v,  Purssey  (j),  and  Stevens  r. 

Ouppy  W- 

For  the  Respondents — Chesterfield  t».  Jansen  (/),  Fox  v. 
Mackreth  (w),  Holroyd  v,  Wyatt  (n),  3  Burgees  Colonial  Law, 
1063,  Campbell  v.  Walker  (o),  Lister  v.  Lister  (jo),  Bandall  v. 
Errington  (q),  Mulvany  v,  Dillon  (r),  Whitcomh  v,  Winchin  («), 
The  York  Buildings  Case  (t),  Alven  v.  Bond  (v),  Talbott  v, 
Minnett  (w)^  Bulkley  v.  Wilford  (x\  In  re  Bloye's  Trust  (y), 
Geldard  v.  Randall  (z),  Jones  v.  Ricketts  (a),  and  Donaldson  v, 
Donaldson  (6). 

The  Chief  Justice. — We  will  consider  this  case. 

Mr.  Bunny  applied  for  an  order  staying,  pending  the 
delivery  of  the  Judgment  of  the  Court,  proceedings  by  the 

(d)  1  M.  &  Gr.,  882.  (q)    10  Ves.,  423. 

(e)  2  Sm.,  L.  C,  4th  ed.,  604.  (r)    1  Ball  &  B.,  408. 
(/)    10  Beav.,  122.                                (*)    6  Madd.,  91. 

(j/)  13  Sim.,  549.  (0  8  Brown's  P.  C,  42. 

(A)  6  Ir.  Eq.  Reps.,  343.  (c)  Fl.  &  K.,  196. 

(j)  3  DeG.  &  S.,  399.  (w)  6  Ir.  Eq.  Reps.,  83. 

(k)  3  Russ.,  171.  Ix)  2  CI.  &  P.,  181. 

(0  1  W.  &  T.  L.  C,  428.  (y)  1  Mac.  &  G.,  488. 

im)  Ih.,  92.  («)  9  Jur.,  1085. 

(n)  9  Jor.,  107».  (a)  81  L.  J.,  N.  S.,  Chy.,  753. 

o)  5  Ves.,  678.  (A)  Kay..  711. 

0  6J6.,  631. 
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Plaintiffs  for  the  recovery  of  the  costs  ordered  by  the  decree         1868. 
to  be  paid.       [Stawell,  C.  J. — Is  not  that  an  application      Labnach 
for  the  Court  below  ?]     The  most  proper  course  is  to  apply  ^' 

to  the  Court  of  Appeal.     The  ordinary  course  is  to  go  

before  a  single  Judge,  because  the  Appeal  Court  is  not    '^^j^l^i  ^" 

usually   sitting.      In  this   case  the  learned   Judge   who 

decided    the   cause  below  is   not  now  on    the    Bench. 

[Molesworth,    J. — Here   there   is   no   application    brought 

forward,  as  an  application  of  this  nature  ought  to  be,  by 

notice  of  motion.     First  you  are  asking  this  Court  to  do 

what  there  is  no  notice  of  motion  for ;   and,  secondly,  you 

are  asking  this  Court  to  do  what,  as  a  Court  of  Appeal,  it 

is  not  our  province  to  do.]      This  stay  of  proceedings  is 

not  asked   for  pending  the  appeal,  but  dehors  the  appeal, 

and  pending  the  judgment  of  the  Court.      There  is  an 

inherent  power  in  all  Courts  to  control  the  parties  before 

them. 

Mr.  J.  W.  Stephen  contra.  This  application  is  entirely 
unprecedented,  both  in  this  Court  and  in  England.  The 
jurisdiction  of  this  Court  to  make  the  order  asked  for  is,  at 
all  events,  doubtful ;  and,  moreover,  the  application  is  not 
properly  before  the  Court,  and  cannot  be  entertained. 

The  Chief  Justice. — As  to  this  application  not  being 
upon  notice,  I  think  that  is  mere  matter  of  form.  We 
have  power  to  stay  the  proceedings  if  we  please,  and  if  we 
do  not  make  the  order  asked  for,  I  do  not  see  how  any 
judge  sitting  alone,  unless  he  happened  to  be  a  member 
of  this  Bench,  could  be  possessed  with  the  knowledge  of 
the  delay  which  we  know  must  intervene  before  judgment 
can  be  delivered,  and  in  that  consists  the  equity  of  this 
application.  To  remit  this  application  to  a  judge  sitting 
alone,  would  be  to  cast  upon  him  the  most  unpleasant 
duty  of  either  refusing  the  application  without  knowing 
the  circumstances  of  the  case,  or  of  importing  knowledge 
derived  by  him  as  a  member  of  another  bench.     With  the 
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mass  of  business  now  before  us,  I  do  not  see  any  prospect 
of  judgment  in  this  case  being  delivered  perhaps  for 
months.  I  therefore  think  this  application  ought  to  be 
granted.  If  it  be  unprecedented,  I  think  it  is  a  case  in 
which  a  precedent  ought  to  be  made. 

Mr.  Justice  Williams. — I  think  equity  and  good  con- 
science require  that  this  application  should  be  granted ; 
and  I  am  very  glad  to  be  one  of  those  who,  upon  this 
occasion,  will  form  a  precedent  for  themselves,  conscience 
requiring  them  to  do  so. 

Mr.  Justice  Molesworth. — The  decision  of  the  Court 
is  against  my  opinion,  for  the  reasons  I  have  already 
expressed. 


1865.  Judgment  upon  the  appeal  was  now  delivered.      The 

'       Court  was  not  unanimous. 

Judgment  on 
Appeal. 

Mr.  Justice  Williams  read  the  Judgment  of  Mr. 
Justice  Molesworth  as  follows : — 

This  is  a  Bill,  by  infants,  against  Mr.  Alleyne,  their 
stepfather,  and  others,  seeking  to  set  aside  a  purchase  by 
Alleyne  under  an  order  for  sale  made  by  the  Supreme  Court 
of  Sydney  in  1853,  of  a  station  and  stock  in  New  South 
Wales,  settled  upon  the  Plaintiffs  by  their  grandfather. 


The  following  facts  appear  clearly: — That  the  grand- 
father, in  1845,  made  the  settlement,  appointing  Messrs. 
Jobbins,  Watson  and  Lintott  trustees,  but  practically  con- 
tinued to  manage  the  station  himself,  partly  employing 
Alleyne  thereon,  until  his  death,  in  1850 :  that  Watson 
never  accepted  the  trusts,  and  the  other  trustees  declined 
to  take  any  active  part  in  them :  that  Alleyne  paid  the 
stockmen,  assessments,  &c.,  and  in  some  degree  continued 
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the  management  (the  station  being  in  his  wife's  name)  : 
that  Alleyne^  wishing  to  have  the  property  made  available, 
in  July,  1853,  instituted  a  proceeding  by  rule  nisi  in  the 
Supreme  Court,  Sydney,  in  the  name  of  the  infants,  as 
their  next  friend,  by  a  solicitor  named  Stafford,  selected  by 
him,  against  Jobbina  and  Lintott,  and  obtained  by  consent 
a  rule  absolute  referring  it  to  the  Master  to  inquire  what 
sums  were  due  for  the  maintenance  of  the  Plaintiffs;   to 
appoint  new  trustees   in   place   of    the   Defendants;    to 
approve  future  maintenance  ;  to  inquire  if  it  would  be  for 
the  Plaintiffs'  benefit  that  the  trust  estate  should  be  sold 
and  invested ;    and  to  ascertain  the  costs  incurred  by  all 
parties  :     that  the  Master  in  Equity  proceeded  under  his 
reference,  at  the  instance  of  Alleyne,  first  to  inquire  as  to 
the  propriety  of  selling  the  station,  <&c.,  and  made  a  separate 
report  October  10,  finding  it  would  be  for  the  Plaintiffs* 
benefit  :      that    prior  to   October   4,    1853,    Alleyne,    as 
appears  by  a  letter  to  his  wife  of  that  date,  formed  the 
design  of  being  himself  the  purchaser,  under  a  sale  to  be 
had  in  that  suit :     that  an  order  was  obtained  as  on  behalf 
of  the  Plaintiffs  from  the  Court  (based  on  the  Master's 
report,  dated  October  12),  directing  a  sale:     that  such 
sale  was  held  by  Mr.  Morty  auctioneer,  appointed  by  the 
Master  in  Equity,  and  the  station  and  cattle,  estimated  at 
1,800,  sold  by  auction  at  biddings  measured  at  a  price  of  so 
much  per  head  on  the  cattle ;   and  Alleyne  became  the 
highest  bidder,  at  £6  Is.  per  head  :     that  Mort  employed  a 
person  named  Hingston  to  go  to  the  station,  and  muster 
and  deliver  the  cattle  to  Alleyne :     that  upon  such  muster 
the  cattle  subject  to  the  trust   were   estimated  by   Mr. 
Hing8t<m  at  1,216,  and  delivered  accordingly  :     that  Mort 
made   affidavit  that    he  was  informed    that    the    cattle 
numbered  1,216 :    that  Alleyne,  with  the  approbation  of 
the  Master,  paid  in  his  purchase-money,  and  has  since 
remained  in  the  possession  of  the  property  :     that  no  leave 
was  obtained   by  Alleyne  from   the  Court  at  Sydney  to 
become  the  purchaser,  and  that  the  fact  that  the  person 
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who  purchased  was  the  next  friend  of  the  infants  was  never 
brought  before  the  notice  of  the  Court  One  member  of  a 
firm  of  solicitors  at  Sydney,  acting  for  Alleyne  as  next 
friend,  served  a  notice  on  another,  acting  for*  him  as 
purchaser,  of  a  motion  to  confirm  the  report  approving 
him  as  purchaser,  but  the  motion  seems  not  to  have  been 
made.  Two  years  after,  orders  were  made  recognising  the 
sale,  but  not  disclosing  who  was  the  purchaser. 


I  think  that  a  sale  such  as  this,  though  with  the  nominal 
sanction  of  a  court  of  justice,  made  to  himself  at  the 
instance  of  a  person  who  had  more  than  anybody  else  the 
previous  management  of  the  property,  and  had  the  conduct 
of  the  proceedings,  in  which  after  the  order  for  sale  no 
other  person  took  part,  the  subject  of  the  sale  being  in  a 
remote  place,  was  decidedly  a  violation  of  the  principle  that 
the  same  person  cannot  be  buyer  and  seller  as  trustee — a 
principle  originating  in  the  civil  law,  see  Thames^  jrc,  Co, 
V.  McKenzie  (c),  and  established  in  British  Courts  of 
Equity.  Sales  to  persons  holding  situations  in  causes 
giving  them  peculiar  means  of  information  or  peculiar 
powers  of  management — as  Plaintiffs,  their  solicitors, 
receivers,  commissioners  of  bankruptcy,  creditors  having 
carriage  of  proceedings,  &c.  — have  been  set  aside  one  after 
another  on  this  principle,  without  previous  prohibition  by 
any  definite  rule ;  but  in  some  instances  the  Courts  have 
expressly  permitted  a  departure  from  the  restriction  under 
special  circumstances,  and  with  special  precautions  against 
fraud.  If  this  were  a  case  such  as  sometimes  occur  in 
British  Courts,  of  a  next  friend,  in  no  way  connected  with 
a  property,  allowing  his  name  to  be  used  as  security  for 
costs,  in  a  bill  by  infants  for  its  sale,  carried  on  by  their 
family  solicitor,  the  other  parties  in  the  cause  being 
interested  in  seeing  the  property  fairly  sold,  and  such  next 
friend  becoming  a  purchaser  under  a  decree,  I  should 
hesitate  to  say  that  the  sale  should  be  set  aside  by  bill  like 

(c)    8  Bro.,  P.C.,  42. 
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this,  and  be  inclined  to  think  it  a  mere  violation  of  a 
practice  of  court,  not  involving  the  principle  on  which  it 
was  based;  or,  if  the  Court  at  Sydney  had  expressly 
sanctioned  this  sale,  I  should  consider  myself  bound  by  its 
decision  unreversed. 

The  answer  of  Alley ne  to  the  original  Bill  disclosed 
another  fact,  not  known,  apparently,  to  any  of  the  oJ0&cials, 
or  auctioneer,  at  Sydney,  or  the  framers  of  the  original 
bill,  namely,  that  a  number  of  cattle  were  habitually  on 
this  station  which  Alleyne  alleged  were  not  comprised  in 
the  trust,  but  belonged  to  himself,  in  his  own  right  or  with 
partners,  or  to  his  wife  as  administratrix  of  her  former 
husband,  which  he  induced  Hingston  to  separate  from  the 
cattle  deliverable  under  the  sale.     In  this  respect,  then,  at 
the  delivery,  he  had  an  interest  directly  adverse  to  those 
whom  he  appeared  to  protect.     I  doubt  much,  from  the 
language  of  the  memorandum  of  sale,  if  a  purchaser  could 
either  be  compelled  to  take,  or  insist  upon  taking,  such 
short  delivery  of  the  cattle  upon  the  station ;  and  also,  if  a 
sale  of  cattle  estimated  for  1,800,  more  or  less,  would  be 
binding  for  1,200.     I  think,  then,  according  to  the  autho- 
rities, that  the  decree  of  the  learned  Judge,  with  a  slight 
exception,  would  be  right,  even  if  it  were  shown  that  the 
price  procured  was  fair ;    but  it  seems  to  me,  almost  a 
matter  of  arithmetical  demonstration,  that  it  was  unfair. 
The  station,  distinct  from  the  cattle,  appears  clearly  by 
the  evidence  to  have  been  worth  JS 3,000.      Purchasers 
buying  at  a  price  measured  by  the  number  of  cattle,  would, 
of  course,  regulate  their  biddings  per  head,  adding  to  the 
value  of  the  cattle  the  value  of  the  station,  and  dividing  by 
the  number  of  cattle.     Mr.  Peters^  who  was  the  next  bidder 
to  Alleyne,  was  a  neighbour  to  the  station,  and  extremely 
anxious  to  possess  himself  of  it — not  of  the  particular 
cattle.     He  bid  £Q  a-head  as  for  1,800.     That  is  £10,800 : 
£7,800  for  cattle.     He  should,  on  the  above  principle  and 
value  of  the  station,  have  been  ready  to  give  £8,200  for  it 
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1866.  with  1,200  cattle.  Alleyne  paid  for  it  £7,356  165.  He 
Laenach  would  have  been  prepared  to  give  more  than  Peters, 
All^    '        ^^  ^^®  ^^  ^^®   letters,    October   4,    to   his   wife,  Alleyne 

expressed  fhis  opinion  the  property  would  bring  JB8,000, 

^Ap^al  ^^  ^^^  ^^  ^^  next,  October  25,  stated  that  Mort^  the 
auctioneer,  had  arranged  to  lend  him  £10,000  for  the 
purpose.  Whatever  may  be  thought  of  the  real  value  of 
the  property,  I  have  no  doubt  that  the  price  produced  fell 
short  of  the  price  which  might  have  been  obtained  from 
either  Alleyne  or  Peters  by  at  least  £800,  and  this,  assum- 
ing that  the  cattle  subject  to  the  trust  were  truly  counted 
on  delivery.  There  is  evidence  that  the  Master  in  Equity 
was  consulted  on  the  subject  of  the  next  friend  being  the 
purchaser,  and  said  the  price  was  so  good  that  the  objec- 
tion was  immaterial..  The  Master's  own  evidence  of  his 
concurrence  would  be  more  satisfactory,  than  this  repetition 
of  his  conversation.  There  is  no  evidence  that  the  subject 
was  brought  again  under  his  notice,  after  the  return  of  the 
cattle  as  two-thirds  of  the  number  contemplated.  At  all 
events,  the  Master  for  this  purpose  was  not  the  Court ;  and 
the  motion  intended  for  the  Court  shews  the  applicants 
knew  that  a  purchaser  and  next  friend  ought  not  to  be  the 
same  person.  Ex  parte  Bennett  {d)y  Atkins  v,  Delnwge  (e), 
Qeldard  v.  Randall  (/),  Popham  v,  Exham  (g\  Alven  v. 
Bond  {h). 

The  Bill  contains  a  charge  of  collusion  between  Alleyne 
and  Lintott,  to  enable  the  former  to  get  the  property  at 
undervalue.  There  was  evidently  preconcert  as  to  the 
rule  nisi  of  July  20,  1853,  being  made  absolute  as  it  was. 
The  allowing  the  entire  income  of  the  trust  property  for 
the  maintenance  of  the  infants,  instead  of  £100  a  year,  was 
a  considerable  strain  of  the  powers  of  Courts  of  Equity, 
and  seems  to  have  been  effected  without  much  attention 

id)  10  Ves.,  380.  (q)   10  I.  E.  R.  (N.S.),  440. 

(tf)    12  I.  E.  R.,  43.  (h)    Fl.  &  K.,  196. 
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being  attracted  to  it.     AUeyne  had  sold  cattle  to  the  value         1865. 
of  £180  about,  and  received  the  produce,  under  such  cir-      Larnach 
cumstanees  that  botli  he  and  Johhina  would  be  responsible       .    ^' 

for  it,   but   the    cause    was   so   conducted,   disregarding         

inquiries  as  to  past  receipts,  that  the  responsibility  was  not  ^Appeal. 
in  it  fixed  upon  either.  A  considerable  sum  (£539) 
advanced  by  AUeyne  for  the  expenses  of  the  station  was 
claimed  by  Lintott  as  a  trustee  for  Alhyne.  I  do  not  think, 
however,  that  there  is  clear  ground  to  charge  Lintott  with 
colluding  to  enable  AUeyne  to  get  the  property.  I  should 
say  that  Lintott  wanted  to  get  out  of  the  trust,  and  troubled 
himself  little  as  to  what  became  of  the  property  or  interest 
of  the  minors.  The  propriety  of  selling  the  property  was, 
I  think,  carefully  considered  by  the  Master,  and  his  recom- 
mendation judicious,  and  Lintott  took  no  part  in  enabling 
AUeyne  to  be  the  purchaser. 

The  Bill  charges,  also,  that  AUeyne  contrived  a  fraudu- 
lent counting  of  the  cattle  by  Hingeton,  they  being  really 
1,800  and  upwards,  and  counted  only  to  1,216.  There  is 
much  conflict  of  evidence  as  to  what  the  number  of  the 
cattle  was.  AUeyne  himself,  in  his  evidence  before  the 
sale,  described  himself  as  in  possession,  and  estimated  them 
at  1,800.  He  seems  previously  to  have  questioned  Cheese- 
man^  the  stockkeeper,  on  the  subject  as  to  the  number,  and 
to  have  been  so  informed,  and  never  to  have  charged 
Ckeeseman  with  misinforming  him.  Cheeaeman^e  evidence 
is  according  to  his  statement,  but  it  is  assailed  on  the 
ground,  that  the  means  of  counting  which  he  used  would 
not  enable  him  to  be  accurate.  There  is  the  evidence  of 
AUeyne  himself,  corroborated  by  a  statement  of  his  wife, 
that  in  1850  there  were  about  1,200.  Besides,  some  argu- 
ments have  been  offered,  that  AUeyne' s  admission  of 
£4,000  profit  on  the  transaction,  coupled  with  his  state- 
ment of  prices  per  head  received,  shews  that  he  must  have 
got  1,800.  I  cannot  follow  this  as  a  matter  of  calculation. 
In  the  account  of  sales  during  the   next  year,  AUeyne 
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^^^^^  seems  to  mix  other  cattle  with  the  trust  cattle.  There  is 
Labnach  on  the  other  hand  the  evidence  about  the  mustering  and 
Alleyne       delivery,  as  to  which  two  questions  arise  :     What  was  the 

entire  number  driven  in  ?    and  how  were  the  trust  cattle 

Appeal.        distinguished  from  others?     Hingston  has  given  evidence 
of  his  own  accuracy,  but  produces  no  books  shewing  dis- 
crimination of  brands,  &c.,  indicating  it.     He  was  employed 
by  Mort,  who  himself,  as  about  to  lend  the  purchase-money 
to  Alleyne,  which  he  thought  too  much,  wished  to  have  it 
reduced  as  much  as  possible.     Hingston  was  a  stranger  to 
the  station  ;  he  seems  somewhat  to  have  strained  his  duties 
in  allowing  Alleyne  during  the  counting  to  have  sent  oflf 
/200  head  of  fat  cattle  by  Ckeeseman,      He,  as  far  as  I  see, 
derived  all  his  information  as  to  the  distinguishing  the 
cattle,  from  Alleyne  himself.     Cheeseman,  the  person  best 
qualified  to  discover  the  cattle  on  the  station,  and  also  best 
qualified,  with  perhaps  the  exception  of  Alleyne,  to  distin- 
guish the  cattle,  was  improperly  sent  away  at  the  beginning 
of  the  mustering,  to  drive  the  fat  cattle  to  market.     The 
mustering  was  carried  on  by  a  number  of  the  neighbours 
and  their  servants,  assisting  at  Alleyne^a  request,  who  came 
partly  from  friendship  to  Alleyne,  and  partly  to  recover 
their  own  stragglers.      They  had  no  interest  or  express 
duty  in  guarding  the  property  of  the  infants  from  fraud, 
and  were    likely   to   be   more    anxious   about  removing 
stragglers   which    they  found.      Several    of   those    who 
assisted   at    the    mustering,  namely  —  Messrs.    Jenkins, 
Donaghue,  and   Clarke — have  been  examined  to  prove  its 
fairness.      Now,  I  can  well  imagine  a  number  of  persons 
being  employed  at  such  a  muster  actively  exerting  them- 
selves to  drive  in  all  cattle  found  on  a  station,  and  sup- 
posing everything  to  be  fair,  and  yet  being  deceived  by 
one  or  two  cross-driving  secretly,  from  a  part  supposed 
unsearched  to  a  part  supposed  searched.      Before  relying 
implicitly  on  the  evidence  of  three  or  four,  I  should  like 
to  know  whether  they  exercised  any  and  what  vigilance 
against  such  tricks.     I  think  the  case  is  also  very  indistinct 
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as  to  what  brands  of  cattle  were  properly  included  in  the 
trust.  The  settlor  seems  to  have  added  some  300  head 
after  the  original  branding  under  the  trust  deed,  which 
would,  I  am  inclined  to  think,  be  a  good  donation  to  the 
infants.  Alleyne  should  be  able  to  give  more  distinct 
information  than  he  has  done,  as  to  the  number  of  cattle 
on  the  station  not  included  in  the  trust.  The  most 
nnmerous  of  that  class  seems  to  have  been  those  belonging 
to  his  wife  as  administratrix,  as  to  which,  and  those  held 
in  partnership,  he  was  an  accountable  party,  and  ought  to 
have  accounts.  If  I  were  forced  to  decide  on  the  present 
evidence,  I  would  say  that  the  mustering  was  fair  as  to 
bringing  in  all  cattle  to  be  counted,  but  unfair  as  to  their 
discrimination;  but  I  should  feel  very  doubtful.  The 
present  decree  is,  I  think,  sustainable,  without  attributing 
a  fraudulent  miscounting,  and  therefore  the  question  of 
the  number  would  be  open  to  the  Master  in  taking  the 
accounts ;  and  I  am  well  pleased  it  should  be  so,  as  I 
think  it  may  receive  much  light  by  further  evidence. 
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Passing  now  to  the  particular  objections  urged  in  the 
notice  of  appeal :  As  to  the  first  five  objections,  I  have 
expressed  doubt  as  to  actual  fraud  as  to  miscounting,  and 
think  there  was  unfair  result  as  to  not  getting  the  highest 
price.  I  think  the  Court  of  New  South  Wales  was  deceived 
into  adopting  a  sale  to  Alleyne,  which,  if  informed  of  his 
real  position,  it  would  not  have  sanctioned.  This  Court 
can  take  judicial  notice  of  the  law  of  New  South  Wales 
until  separation,  and  there  is  no  evidence  of  change  since. 
This  was,  I  think,  a  fraud  on  the  Court  of  New  South  Wales, 
though  Alleyne  might  have  taken  all  proper  measures  to 
sell  the  property  advantageously,  and  not  ha^e  intended 
to  get  it  at  an  undervalue.  The  proceedings  of  a  Court  of 
Equity  constituting  itself  manager  of  an  infant's  property, 
and  directing  the  disposal  of  it,  are  not  at  all,  like  orders 
between  litigating  parties,  judicial  acts  requiring  bills  of 
review  or  appeal  to  reverse  them.      Nor  is  a  case  of  injury 
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1865.         to  an  infant  by  the  mismanagement  of  hia  interests  by  a 
Laenach      next  friend  a  subject  for  appeal  or  bill  of  review.      He 
could  not  so  complain  of  an  order,  contrary  to  his  interests, 
obtained  as  on  his  behalf.     As  to  a  mere  appeal,  it  could 

^Ivveal  ^"  ^^^  ^^®  ^^  ^^^^  cd^e,  on  the  ground  that  R,  J".  Alleyne,  describ- 
ed as  of  Sydney,  the  next  friend,  could  not  be  taken  to  be 
identical  with  R,  J.  Alltyne,  described  as  of  Melbourne, 
the  purchaser,  without  introducing  the  fact  of  the  identity 
of  both.  Many  of  the  cases  to  which  we  have  been 
referred  as  to  setting  aside  sales  under  Courts  of  Equity  by 
original  bill  were  those  in  which  the  objection  was  more 
patent  on  the  proceedings  than  her©  —Gramstown  v.  John- 
ston (^),  Bandon  v.  Beecker  (A),  Kennedy  v.  Daly  {j),  and  the 
proceedings  appear  to  be  as  properly  taken  in  courts  of 
concurrent  jurisdiction  as  in  those  whose  proceedings 
were  said  to  have  been  made  the  instrument  of  fraud.  In 
fact,  the  relief  sought  by  this  suit  is  necessarily  in  personam 
and  not  in  rem.  The  property  disposed  of  cannot  be  made 
specifically  liable ;  the  Courts  of  New  South  Wales  would 
have  no  jurisdiction  over  Alleyne,  he  having  moved  to 
another  jurisdiction ;  and  therefore  if  relief  cannot  be 
given  by  this  Court  it  cannot  be  got  at  all. 

As  to  objections  6  and  7,  I  think  all  the  facts 
necessary  to  ground  the  decree  are  sufficiently  put  in 
the  Bill  upon  independent  assertions,  and  not  merely  as 
ancillary  to  the  charges  of  collusion  with  Lintott^  or  fraud 
in  the  counting  of  the  cattle  ;  so  that  the  decree  would  be 
sustainable,  although  these  imputations  were  deemed  dis- 
proved. In  Ferraby  v,  Hohson  {k)  the  statement  of  a  bill 
was,  that  a  trustee  authorised  to  let  had  fraudulently  let  a 
farm  to  a  trustee  for  himself;  there  was  afterwards  a 
pretence  suggested  that  the  farm  was  let  at  a  fair  rent,  and 
in  answer  to  it  a  charge  that  it  was  let  at  an  under- value. 
The  Court  held  that  the  latter  charge  did  not  let  in  a 

{g)  3  Ves.,  170.  {f)  1  Sc.  &  Lef.,  355. 
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case  of  letting  negligently  at  under-value,  but  that  the 
charge  should  be  regarded  merely  as  intended  evidence  of 
the  statement.  Glascot  v.  Long  (/)  is  similar.  In  Stevens 
V.  Guppy  (w),  a  bill  charged  that  Defendant  had  entered 
into  certain  property  as  purchaser,  and  had  so  managed  as 
greatly  to  deteriorate  it,  and  prayed  that  Defendant  should 
be  deemed  to  have  accepted  the  title  and  specific  per- 
formance. It  was  held  this  statement  did  not  warrant  a 
decree  for  compensation  for  mismanagement,  treating 
Defendant  as  agent.  In  Wild  v.  Gibson  [n)  the  bill  insisted 
on  actual  fraud  in  the  defendant  vendor  concealing  a  fact. 
The  Court  held  that  the  Plaintiff  having  constructive 
notice  of  the  fact  undisclosed  was  no  defence,  and  did  not 
decide  as  on  a  point  of  pleading.  In  Hayward  v.  Furssey  (o) 
insanity  alleged  did  not  let  in  a  case  of  undue  influence. 
In  both  Bandon  v.  Becker  (^)  and  Popham  v,  Exham  (q)  fraud 
was  alleged,  and  the  Court  gave  relief,  setting  aside  sales, 
though  not  holding  fraud  proved. 
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As  to  the  8th  objection,  I  have  already  noticed  its  subject 
sufficiently.  I  admit  the  principle  stated  in  the  9th 
objection,  but  deny  its  application  to  this  case.  The  10th, 
11th  and  ISth  objections  come  under  the  first  seven. 

As  to  the  13th  objection,  there  was  the  evidence  of 
Alleyne  upon  his  oath,  shewing  he  had  some  knowledge  of 
the  number  and  value  of  the  cattle,  and  that  their  number 
was  1,800 ;  but  the  present  decree  is  not  based  on  either 
assumption.  The  case  laid  before  counsel  is  further 
evidence  of  his  possession. 


The  subject  of  the  14th  objection  has  been  little  relied 
upon  in  argument,  either  before  the  learned  Judge, 
Mr.  Chapman,  or  ourselves ;  probably  because  it  was  felt 
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that  the  accounts  embracing  such  money  as  Alleyne  without 
his  wilful  neglect  and  default  might  have  received,  would, 
for  the  purpose  of  this  case,  he  quite  unimportant.  There 
are  authorities  for  accounts  in  this  form  where  sales  under 
decrees  have  been  set  aside.  Kennedy  v,  Daly  (r).  But  the 
other  decrees  of  the  class,  Bandon  v.  Becker,  and  Atkins  v, 
Delmege  («)  contain  no  such  direction,  and  in  this  point 
only  I  do  not  concur  with  the  decree,  and  think  it  should 
be  varied  The  subject  was  definitely  discussed  in  Pophant 
V.  Exham,  and  the  decree  made  not  charging  for  wilful 
default.  It  is  hard  to  convert  a  purchaser  into  a  construc- 
tive trustee,  take  the  benefit  of  his  trouble  in  managing  so 
far  as  judicious,  and  hold  him  liable  for  losses  arising 
from  his  neglect  or  mismanagement.  The  constructive 
cestui  que  trust  has  a  right  to  affirm  or  disaffirm  the  sale 
altogether,  but  not  to  carry  the  power  of  option  through 
the  details  of  subsequent  management.  The  subject  of 
the  15th  objection  I  have  already  noticed. 


As  to  the  16th  objection,  there  is  not,  I  apprehend,  any 
rule  of  law  excluding  as  evidence  a  man*s  letters  to  his 
wife.  They  are  made  evidence  by  being  his  handwriting, 
as  his  private  memoranda  would  be  if  they  got  into 
hostile  hands,  or  his  overheard  soliloquies,  however  im- 
proper the  means  of  procurement.  No  rule  ever  was  laid 
down  that  evidence  furnished  by  a  wife  cannot  be  used 
against  a  husband.  I  remember  capital  cases  in  which 
such  has  been  received  without  objection.  Moreover,  the 
answer,  paragraph  18,  admits  these  letters.  I  would,  on 
the  whole,  draw  inferences  favourable  to  the  fairness  of  his 
intentions  regarding  the  Plaintiffs  from  this  correspon- 
dence down  to  January  5,  1854.  I  do  not  think  he  then 
contemplated  getting  the  property  at  an  undervalue.  If  his 
wife  were  his  accomplice  in  a  plan  to  do  so,  he  would  have 
told  her  more  of  his  schemes.  If  she  were  not,  he  would 
endeavour  to  make  her  suppose  he  had  given  too  much 
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for  the  property  instead  of  too  little,  and  would,  before  the  ,^^J?^^ 

purchase,  have  led  her  to  suppose  the  value  less  than  it  Labnach 
proved,  and  de-^cribed  himself  as  purchasing  only  for  the 
Plaintiffs*  benefit.     But  we  have  indirect  evidence  that  his 

wife  was  left  under  the  impression  that  the  property  brought  ^ JppeaL 
i610,000,  which  takes  away  that  favourable  impression. 

As  to  the  17th  objection,  I  think  it  not  competent  for 
Alleyne,  having  put  the  Court  of  New  South  Wales  into 
motion  to  sell  property  as  the  Plaintiffs*,  and  having  pur- 
chased and  got  the  property,  now  to  dispute  the  Plaintiffs' 
title  to  it. 

As  to  the  18th  objection,  persons  having  contingent 
rights  to  trust  property  may  maintain  suits  in  equity  for 
its  recovery  or  preservation. 

On  the  whole,  I  think  the  decree  should  be  varied  so  far 
as  it  directs  that  the  Defendant  Alleyne  should  be  charged 
with  all  moneys  which,  but  for  his  wilful  neglect  or 
default,  might  have  been  received  by  him,  but  that  it 
should  be  affirmed  in  all  other  respects,  and  that  the 
Defendant  Alleyne  should  pay  the  Plaintiffs  the  costs  of  the 
appeal. 

The  Chief  Justice  read  the  judgment  of  the  Court,  in 
accordance  with  the  opinion  of  the  majority,  as  follows  : — 


In  this  case  a  suit  had  been  instituted  on  behalf  of  two 
infants,  children  of  Richard  Guise,  and  grandchildren  of 
William  Guise,  both  deceased,  against  the  Appellant 
Alleyne,  their  stepfather,  Lintott,  the  last  continuing  trustee 
of  a  settlement  made  by  William  Guise  in  favour  of  his  said 
grandchildren,  and  other  persons  as  formal  defendants. 

The  material  statements  of  the  Bill  were : — The  settle- 
ment made  by  William  Guise,  transferring  a  station  called 
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Euroly,  and  certain  cattle,  to  Watson,  Johhina  and  Lintott, 
in  trust  for  the  infant  Plaintiffs;  the  death  of  Richard 
Guisey  the  father,  and  the  intermarriage  of  his  widow  with 
the  Defendant  Alleyne;  the  death  of  William  GuisCy  the 
settlor ;  and  also  the  death  of  Watson^  one  of  the  trustees, 
without  having  executed  the  settlement;  management  by 
the  Defendant,  Alleyne.'oi  the  settled  property  by  the  per- 
mission of  William  Guise  during  his  life  ;  intermeddling 
subsequently  by  him,  the  Defendant,  therewith,  and  sales 
of  parts  thereof;  application  by  rule  nisi  in  the  Supreme 
Court  of  New  South  Wales  on  behalf  of  the  Plaintiffs,  the 
Defendant  Alleyne  appearing  as  their  next  friend,  against 
Johhina  and  Lintottj  order  thereon  for  the  discharge  of 
Johhina  and  Lintott  as  trustees,  for  the  sale  of  the  settled 
property,  and  for  the  settlement  of  the  proceeds ;  the  appli- 
cation having  been  made  and  the  order  obtained  by  the 
Defendant  Alleyne,  with  a  view,  as  it  was  alleged,  of  carry- 
ing out  a  previous  determination  on  his  part  of  becoming 
possessed  of  all  the  settled  property  at  an  undervalue ; 
offer  for  sale,  in  pursuance  of  the  Master's  report,  of  the 
station  represented  by  the  Defendant  Alleyne  to  contain 
1,800  head  of  cattle ;  purchase  by  bim  at  auction  at  a 
price  of  £6  la,  per  head  ;  delivery  of  the  station  and  of  the 
cattle  found  to  be  only  1,216  instead  of  1,800,  and  the 
death  of  Johhina^  and  the  fact  that  Lintott  was  out  of  the 
jurisdiction  of  this  Court.  The  Bill  charged  that  this 
delivery  was  colorable,  and  intended  to  deceive  the  Court 
and  Master,  who  were  deceived  thereby.  There  were  also, 
amongst  others,  charges  that  a  fraudulent  advantage  was 
taken  by  the  Defendant  Alleyne  of  the  proceedings  of  the 
said  Court,  for  the  purpose  of  obtaining  for  himself,  at  a 
gross  undervalue,  the  property  of  the  infant  Plaintiffs, 
represented  by  him  as  their  guardian  in  the  applica- 
tion ;  and  the  Bill  prayed  that  the  sale  of  the  station  and 
stock  might  be  declared  fraudulent  as  against  the  Plaintiffs, 
and  the  Defendant  decreed  to  account,  or,  in  the  alter- 
native,   that    the    sale    might    be    completed,  and    the 
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Defendant  decreed  to  account  for  any  moneys  he  had  or         IS6^. 
might  have  received.     Letters  between  the  Defendant  and      Laenach 
his  wife  were  referred  to  in  the  bill,  and  were  not  denied      axleVne 

by  the   answer.      The   Court,   held   before  the   Primary  

Judge,  decided  that  these  letters  were  admissible  in  AppedL 
evidence,  declared  the  sale  fraudulent,  and  directed  the 
Defendant  Alleyne  to  account  for  all  moneys  which  had 
been  received,  or  which,  without  his  wilful  default,  might 
have  been  received  for  that  sale.  Against  this  decree  the 
Defendant  Alleyne  appealed. 

The  grounds  of  appeal  are  reducible  to  the  following 
classes: — That  the  proceedings  of  a  court  of  competent 
jurisdiction  could  not  be  questioned  except  by  a  court  of 
appeal,  or  on  bill  of  review,  or  on  the  grounds  of  actual 
fraud  ;  that  the  fraud  charged  by  the  bill  was  not  supported 
by  the  evidence  at  the  hearing ;  that  the  purchase  by  the 
Appellant,  as  next  friend,  and  in  the  absence  of  fraud  or 
collusion,  was  not  opposed  to  the  principles  of  a  Court  of 
Equity ;  and  that  the  letters  between  husband  and  wife 
were  not  admissible  in  evidence. 

We  deem  it  unnecessary  to  express  our  opinion  as  to  the 
special  circumstances  requisite  to  give  this  Court  jurisdic- 
tion to  review  the  decree  of  another  Court.  We  have 
failed  to  discover  any  facts  to  sustain  the  argument  urged 
by  the  Appellant  in  support  of  this  branch  of  his  appeal. 
There  is  no  order  of  the  Court  of  New  South  Wales  per- 
mitting the  Appellant  as  next  friend,  and  the  party  who 
had  the  carriage  of  the  proceeding,  to  bid  at  the  sale  of 
the  settled  property.  The  report  of  the  Master,  which 
was  confirmed  by  the  Court  there,  contained  no  reference 
to  a  previous  report  of  the  sale  and  the  purchase  by 
Alleyne.  There  was  no  evidence  of  the  identity  of  the 
purchaser  with  the  next  friend.  The  fact  that  the  latter 
became  the*purchaser  was  never  brought  under  the  notice 
of  the  Court,  and  yet  it  is  evident  that  he  or  his  advisers 
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were  aware  of  the  necessity  of  obtaining  the  sanction  of  the 
Court,  for  an  application  was  contemplated,  instructions 
given  to  make  it,  but  it  was  never  made,  and  the  allega- 
tion that  the  Master,  when  apprised  of  the  Appellant 
having  become  the  purchaser,  observed  "that  it  was 
immaterial,  as  so  high  a  price  had  been  obtained,"  although, 
even  if  made,  affording  no  justification  for  the  course  pur- 
sued, contains  satisfactory  evidence  that  the  necessary 
order  had  not  been  granted. 


As  regards  the  next  class  of  objections,  the  Bill  charges 
the  Appellant  with  actual  fraud — plotting  to  obtain  posses- 
sion of  the  infants*  property  at  an  undervalue ;  and  then 
causing  a  fictitious  muster  and  delivery  to  take  place,  in 
order  to  enable  him  to  carry  out  that  plot.  Excluding 
from  our  consideration,  for  the  reasons  we  shall  afterwards 
state,  the  letters  between  the  Appellant  and  his  wife,  it 
appears  to  us  that,  as  stepfather  of  the  infants,  he  was  not 
unnaturally  interested  respecting  the  management  of  the 
settled  property.  The  trujstees  appointed  by  the  settlor 
exhibited  little  attention  to  their  dutv,  A  cattle  station 
at  that  juncture  of  affairs  in  the  colony  must  have  formed 
a  precarious  investment  for  trust  funds.  The  station  in 
question  had  been  carelessly  managed,  and  even  with  the 
best  attention,  it  was  subject  to  sudden  and  great  fluctua- 
tions in  value.  In  seeking  to  remove  the  original  trustees, 
and  change  the  investment  of  the  trust  funds,  the  Appel- 
lant exhibited,  in  our  opinion,  a  wise  discretion,  and  a 
proper  interest  on  behalf  of  his  step  children.  There  is 
no  reason  to  suspect  that  at  first  he  contemplated  the 
purchase  of  the  station.  Ultimately,  on  being  placed  in 
funds  by  Mr.  Mort,  and  being  himself  acquauited  with  the 
station  and  stock,  he  determined  to  bid.  The  care  with 
which  he  caused  the  advertisement  of  sale  to  be  prepared, 
and  the  station  to  be  described  in  the  most  attractive 
terms,  negatives,  in  our  opinion,  the  inference  that  he 
wished  to  obtain  it  at  an  undervalue.     Exception  has  been 
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taken  to  the  conditions  of  sale,  but  they  were  settled  by 
the  Master,  and  bear  his  signature.  The  Appellant  stated 
the  number  of  cattle  to  have  been  1,800.  It  may  have 
been  unwise  on  his  part  to  make  this  statement,  as  he  did, 
not  from  his  own  knowledge,  but  on  information  derived 
from  the  stockman ;  but  we  are  unable  to  infer  from  this 
error,  any  intention  to  deceive,  or  to  trace  any  connection 
between  it  and  the  subsequent  sale  of  the  station  or  the 
price  at  which  that  station  was  sold. 
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The  Court  before  the  Primary  Judge  appears  to  have 
arrived  at  the  conclusion  that  not  only  was  a  fictitious 
muster  made,  but  that  a  higher  price  would  have  been 
obtained  had  it  been  known  that  there  was  a  lesser  number 
of  cattle  on  the  station.  The  bona  fides  of  that  muster  we 
will  presently  consider ;  but  the  conclusion  as  to  the 
increase  of  price  seems  to  us  based  on  the  supposition 
^that  the  price  per  head  of  cattle,  with  a  station  given  in, 
must  necessarily,  under  all  circumstances,  be  greater  if 
the  number  were  1,200  than  if  they  were  1,800.  As  an 
abstract  proposition,  the  value  of  one  article  being  fixed, 
and  the  value  of  several  others  being  enhanced,  if  sold 
with  the  first,  the  price  of  each  of  tbe  latter,  with  the  first 
given  in,  may  be  in  inverse  ratio  to  their  number ;  but 
various  extraneous  circumstances  may  affect  the  price  and 
prevent  the  properly  applying  a  principle  applicable  if  no 
such  circumstances  were  present.  The  price  offered  by 
Pe(ers  was  £6,  or,  valuing  the  station  at  £3,000,  £4  7«.  Qd. 
per  head  for  1,800  cattle,  exclusive  of  the  station.  From 
the  evidence,  the  price  of  fat  cattle  must  then  have  been 
from  £7  to  £12.  The  proportion  of  those  worth  that  sum, 
therefore,  must  have  materially  affected  the  price  of  the 
whole.  There  were,  according  to  the  evidence,  peculiar 
facilities  just  at  that  time  in  disposing  of  this  kind  of 
cattle  from  ofiF  the  Euroly  Station ;  and  it  appears  to  us 
extremely  probable,  as  stated  by  the  witnesses,  that  the 
number  fat,  and  likely  to  become  fat,  formed  the  principal 
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Labnach      than  the  purchase  price.     According  to  the  usual  practice 

^    *•  which  then  obtained  in  sales  of  this  description,  no  special 

Alleyvb.  ,  r        »         1- 

provision  was  made  in  the  contract  for  a  deficiency  in  the 

A^^  ^  number  sold ;  they  were  merely  allowed  for  at  the  contract 
price.  Subsequently,  however,  with  change  in  the  condi- 
tion of  the  country,  this  practice  was  altered ;  and  stock 
was  sold,  estimated  at  a  certain  number,  a  rebate  at  less 
than  the  contract  price  being  made  for  any  not  delivered. 
This  practice  then  said  to  prevail,  and  the  subsequent 
alteration,  confirm,  in  our  opinion,  the  evidence  that  the 
number  on  a  run,  if  not  overstocked,  did  not  so  materially 
affect  the  market  value.  The  proofs  on  the  subject  are  all 
one  way,  namely,  that  in  this  particular  instance  no  larger 
bid  than  that  made  by  the  Appellant  would  have  been 
obtained  even  had  it  been  known  that  there  were  only 
1,200  head.  The  price  was  the  highest  then  known  to 
have  been  offered  for  any  station.  The  subsequent  rise, 
which  appears  to  have  taken  place,  does  not  affect  the 
fairness  of  that  price.  We  are  to  decide  by  the  evidence 
on  the  subject,  and  that  evidence  appears  to  us  credible, 
and  the  reasons  assigned  satisfactory.  Even  if  we  could 
not  fully  concur  in  those  reasons,  we  should  hesitate,  on 
such  grounds  alone,  to  discredit  the  testimony  of  compe- 
tent and  apparently  credible  witnesses,  on  a  subject  re- 
quiring  special  information. 

As  regards  the  number  actually  on  the  station  itself, 
that  number,  so  far  as  relates  to  the  present  question, 
must  be  confined  to  those  comprised  in  the  settlement;  and 
not  extended  to  all  in  or  to  which  the  infants  might,  by 
other  rights  than  those  of  the  settlement,  be  interested  or 
entitled.  Those  cattle  then  comprised  in  the  settlement 
were  marked,  it  appears,  by  a  distinguishing  brand,  and  it 
is  alleged  for  the  Respondents  that  even  if  all  the  stock  on 
the  station  were  mustered,  all  those  marked  with  this 
brand  were  not  counted.     A  person  was  appointed  by  the 
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aactioneer  to  give  delivery.  That  auctioneer  was  prepared 
to  advance  the  Appellant  £30,000  for  the  purchase  of  other 
stations,  and  in  this  instance  he  did  not  insist  on  all  the 
means  of  securing  payment  said  to  be  usually  adopted.  It 
is  evident  that,  even  if  unwilling  to  advance  so  large  a 
sum  on  this  particular  property,  he  must  have  been  satis- 
fied of  the  credit  of  the  Appellant,  and  had  no  grounds, 
even  if  he  were  capable  of  such  conduct,  for  selecting  a 
person  who  would  not  make  a  full  and  fair  delivery  of  all 
that  had  been  sold.  There  is  no  reason  to  impugn  the  hon- 
esty of  the  person  so  appointed.  Fraud  in  the  actual  muster 
involves  not  merely  dishonesty  in  the  Appellant,  but  com- 
plicity of  the  person  appointed  to  give  delivery,  and  of  all 
the  others — upwards  of  ten  in  number,  some  of  them 
owners  of  adjoining  stations — who  were  present  and 
assisting  in  the  collection  of  the  cattle.  They  were,  it  is 
stated,  collected  and  watched  as  they  were  collected  until 
all  were  counted.  The  stockman,  who  it  is  alleged  was 
sent  with  200  to  market,  knew  the  brands,  and  it  is  sug- 
gested that  he  was  purposely  sent  away  by  the  Appellant ; 
but  the  proposal  to  send  these  cattle  originated  not  with 
the  Appellent,  but  with  the  witness  Jenkins,  a  perfectly 
disinterested  person.  Against  this  evidence  there  is  the 
mere  assertion  of  this  stockman,  who  admits  that  he  never 
kept  a  station  book,  did  not  brand  regularly,  and  had  not 
for  years  mustered  the  cattle — the  yards,  it  is  evident, 
being  unfit  for  the  purpose — trusted  wholly  to  memory, 
and  ascertained  the  number  on  the  run  by  performing  a 
feat  which,  according  to  the  evidence,  is  difficult,  if  not 
impossible,  to  achieve,  namely,  unaided,  counting  and 
distinguishing  the  brands  of  cattle  as  they  were  collected 
in  their  camps.  We  have  no  hesitation  as  to  which  of 
these  statements  should  be  trusted.  Moreover,  the  Appel- 
lant admits  he  received  in  all  about  1,700 ;  the  stockman 
does  not  allege  there  were  more  than  1,800 — of  these 
several  cannot,  for  the  purposes  of  this  sale,  be  supposed 
to  be  comprised    in    the  settlement.      Some  are  said  to 
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belong  to  the  Appellant  in  right  of  his  wife,  others  to  the 
Appellant  and  Harveyy  and  others  to  him  and  Power, 
Allowing  for  the  increase  which  was  unbranded,  it  is  difl&- 
cult  to  suppose  how,  even  according  to  the  stockman's 
version,  there  could  have  been  many  more  than  were 
delivered.  The  necessity  for  complicity  on  the  part  of  the 
bystanders  in  any  fraud  in  counting  renders  it,  in  our 
opinion,  as  improbable  as  any  fraud  in  mustering.  Of 
those  present  at  the  delivery  many  represented  adjoining 
stations;  their  attention  would  naturally  have  been  attracted 
to  the  brands,  to  satisfy  themselves  that  no  beast  belonged 
to  them.  These  brands  were  called  out  as  each  head  was 
counted,  and  the  persons  present  must  either  have  been 
singularly  indifferent  about  matters  affecting  their  own 
interests,  or,  without  any  assignable  cause,  have  connived 
at  a  gross  fraud — if  fraud  was  committed. 


The  correctness  of  the  muster,  and  the  accuracy  of  the 
delivery,  were  essentially  involved  in  the  fraud  specially 
charged  by  the  bill.  These  issues,  therefore,  were  properly 
contested  at  the  hearing.  Whether  they  might  have  been 
postponed  for  fuller  consideration  in  the  Master's  office,  we 
need  not  determine ;  for  both  sides,  apparently  by  common 
consent,  made  them  the  principal  grounds  of  battle  in 
taking  evidence.  It  is  not  suggested,  nor  does  it  seem 
probable,  that  any  additional  proof  could  now  be  adduced 
on  the  one  side  or  the  other.  All  that  was  available 
appears  to  have  been  exhausted.  Under  such  circum- 
stances, referring  the  issues  for  the  decision  of  the  Master 
would,  in  our  opinion,  be  an  unnecessary  and  unprofitable 
expenditure. 

We  see  no  reason  for  believing  the  Appellant  to  be 
guilty  of  the  moral  fraud  imputed  to  him  by  the  bill ;  but 
we  are  not,  therefore,  prepared  to  decide  that  on  these 
grounds  the  suit  ought  to  have  been  dismissed  at  whe 
hearing.     It  was  instituted  on  behalf  of  infants  ;  the  omis- 
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sion  to  obtain  leave  of  the  Court  for  the  Appellant  to  bid, 
if  not  expressly  alleged,  is  fairly  to  be  inferred  from  the 
stating  part  of  the  bill.  Moreover,  it  is  averred  that  the 
Appellant  intermeddled  with  the  property  comprised  in 
the  settlement,  and  an  account  is  prayed.  The  bill  ought 
not,  therefore,  to  have  been  dismissed.  Though  not,  in 
our  opinion,  guilty  of  any  moral  turpitude,  the  Appellant 
acted  in  violation  of  the  principle  of  equity,  that  no  person 
charged  with  the  conduct  of  a  suit  ought,  without  the 
permission  of  the  Court,  to  place  himself  in  a  position 
which  might  be  antagonistic  to  the  interests  of  those  for 
whom  the  suit  was  instituted.  The  Appellant  had  the 
carriage  of  the  proceedings  in  the  Court  in  New  South 
Wales,  asd  on  this  ground  we  concur  with  the  Respon- 
dents, he  ought  not  to  have  bid  for  the  settled  property. 
His  interest  as  purchaser  conflicted  with  his  duty  as 
promoter  of  these  proceedings.  It  is  comparatively  imma- 
terial whether  or  not  a  fair  value  were  given  for  the  station, 
or  whether  or  not  all  the  transactions  were  properly  and 
honestly  conducted.  As  a  precedent,  such  a  course,  when 
brought  under  the  notice  of  the  Court,  cannot  be 
sanctioned.  The  infants  would  be  entitled  to  a  reference 
to  ascertain  which  would  be  more  for  their  interest,  the 
setting  the  sale  aside,  or  compelling  the  purchaser  to 
refund  any  profits  he  may  have  made.  In  the  present 
instance  no  such  reference  is  necessary.  A  fair  value  was 
given  for  the  settled  property,  and  no  benefit  would  accrue 
to  the  infants  from  setting  the  sale  aside.  But  they  are 
entitled  to  an  account  of  all  profits,  which  to  a  large  extent 
the  purchaser  admits  he  has  made. 


1865. 
Lasnach 

V, 

Alleyne. 


Judgment  on 
AppeaL 


The  form  of  the  present  decree  is  admittedly  erroneous. 
A  purchase  may  be  set  aside,  or  a  purchaser  compelled  to 
disgorge  profits  actually  received,  but  we  are  aware  of  no 
principle  by  which  such  a  purchaser  as  the  present  can  be 
treated  as  a  trespasser,  and  held  answerable  for  moneys 
which  he  did  not  receive,  but  which  only  for  his  default 
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1866.  he  mipfht  have  received.     The  decree  must  be  altered, 

Larnach      compellinj^  the  purchaser  to  account  for  all  profits  which 
.     ^'  he  received  from  the  Enrol v  station  and  stock,  all   iust 

allowances  being  made,  and  the  delivery  hy  Hingaton  being 

Appeal^  taken  as  a  correct  delivery  of  the  cattle  included  in  the 
settlement.  The  terms  of  the  decree  should  permit  the 
Respondents  to  raise  any  question,  as  they  may  be  advised, 
in  the  Master's  office,  respecting  their  right  to  a  share  of 
any  cattle  which  were  on  the  station,  and  were  claimed  by 
the  Appellant  in  right  of  his  wife,  as  administratrix  of 
Richard  Guise,  The  costs  of  this  inquiry,  if  unsuccessful, 
will  be  considered  by  the  Court  before  the  primary  Judge 
on  further  directions. 

As  regards  the  letters  from  the  Appellant  to  his  wife, 
they  are,  in  our  opinion,  privileged  communications.  The 
whole  policy  of  the  statute  would  be  evaded  if  such  letters, 
taken  out  of  the  possession  of  the  wife — properly  or  im- 
properly— could  be  read  against  her  husband.  Even  after 
his  death  the  wife  cannot  divulge  secrets  thus  confided  to 
her.  We  entertain  much  doubt  whether  consent  will 
dispense  with  this  privilege,  and  whether  letters  admitted, 
as  these  appear  to  have  been,  by  the  answer  of  the  husband, 
can  now,  on  his  objection  at  the  hearing,  be  read  against 
him.  We  do  not  offer  a  decided  opinion  on  so  difficult  a 
question,  for  the  letters  when  perused  tell  in  favour  of  the 
husband,  but  as  he  objects  to  our  looking  at  them,  we 
have  abstained  from  taking  them  into  our  consideration. 

We  have  considered  the  question  of  costs,  but  do  not 
feel  called  on  to  interfere  with  the  discretion  already 
exercised  respecting  the  costs  of  suit.  We  allow  the 
appeal  to  the  extent  we  have  specified.  As  the  Appellant 
has  only  partially  succeeded,  and  considering  the  peculiar 
position  he  occupies  towards  the  Respondents,  we  cannot 
grant  him  costs  of  appeal.  Nor  can  we,  although  the 
Respondents  are  InfiEUits,  grant  costs  to  parties  who  have 
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been  so  ill-advised  as  lightly  to  prefer  accusations  they         1865- 
have  been  unable  to  sustain.     The  Appellant  and  Respon-      Laenach 
dents  will  each  bear  his  and  their  own  costs  of  this  appeal.       .    ** 

Judgment  on 

Appeal 


Mr.   Bunny  now   moved  for  leave   for  the  Defendant       J^unei. 
Alleyne  to  appeal  to  the  Privy  Council,  and  that  all  pro-  Leave  to 
ceedings   to   execute  the  decree,  or  enforce  payment  of  ^^^    ^ 
the  costs  might  be  stayed,  pending  such  appeal.     A  recent  Council, 
case,  Brook  v.  Lord  Moatyn  (t),  shews  that  the  Appellant 
would  have  a  reasonable  probability  of  success,  and  in 
such  case  further  proceedings  will  be  stayed,  pending  the 
appeal.    Huguenin  v.  Baseley  (v).    Even  if  the  Privy  Council 
should  affirm  the  judgment  of  the  full  Court,  still,  there 
being  here  a  substantial  ground  of  appeal,  apart  from  the 
question  of  costs,  they  may  vary  the   order  as  to  costs. 
Attorney- General  v.  Butcher  {w), 

Mr.  J.  W.  Stephen,  for  the  Plaintiflfe,  contra.  In  order 
to  stay  the  proceedings  pending  an  appeal,  inseparable 
damage  must  be  shewn.  There  is  no  case  where  pay- 
ment of  money  has  been  stayed  pending  an  appeal, 
except  The  Mayor,  ^c,  of  Gloucester  v.  Wood  (a?),  where,  in 
consequence  of  the  enormous  sum  to  be  paid,  and  the 
number  of  persons  amongst  whom  it  was  to  be  distributed, 
the  distribution  was  stayed  pending  the  appeal;  but  that 
case  is  a  solitary  exception,  proving  the  general  rule. 
[Molesworth,  J. — Are  you  ready  if  the  costs  are  paid  to  give 
security  to  refund  them  if  so  ordered  by  the  Privy 
Council?]  My  client  is  not  in  Court,  but  of  course  the 
Court  has  power  to  impose  those  terms  if  it  sees  fit.  If 
the  order  is  made  staying  the  payment  of  costs,  it  should 
be  upon  the  terms  of  their  being  paid  into  Court.  [Moles- 
worth,  J. — Do  you  wish  to  go  on  with  the  accounts  in  the 

(t)    34  L.  J.  (N.S.),  Chy.,  66.  (10)    4  Rubs.,  181. 

(t)    15  Ves.,  183.  (a?)    3  Hare,  150. 


66 


SUPREME  COURT:   VICTORIA. 


1865. 
Labnach 

V, 

Alleynb. 


Judgment, 


office  ?]      We  do  not  wish  to  be  restrained  from  carrying 
them  on. 

Mr.  Justice  Molbsworth. — The  principle  upon  which 
Mr.  Chapman  went,  so  far  as  he  decided  as  to  costs,  has 
never  been  impugned,  and  there  is  now  the  unanimous 
decision  of  the  four  Judges  that  the  Defendant  Alleyne 
should  pay  the  costs  of  this  suit.  The  question  now  is 
whether  the  amount  of  those  costs  is  to  remain  for  the 
purpose  of  further  litigation  in  Mr.  Alleyne^s  pocket,  or  to 
go  into  the  pocket  of  the  Plaintiffs  to  defend  the  rights 
which,  so  far  as  they  have  gone,  they  have  established.  It 
seems  to  me  that  in  such  cases  the  money  is  much  more 
properly  with  the  party  who  has  succeeded,  than  with  the 
party  who  has  thus  far  failed ;  more  especially  when 
that  party  is  a  person  of  migratory  habits,  who  went 
into  this  transaction  in  New  South  Wales,  where  he 
incurred  this  liability,  then  came  here,  and,  as  it  now 
appears,  has,  during  the  progress  of  this  suit,  removed 
himself  to  a  much  greater  distance.  I  will  therefore  not 
stay  the  taxation  of  the  costs,  but  will  direct  that  no 
execution  or  process  be  taken  for  the  recovery  of  them, 
if  within  one  month  after  taxation  Alleyne  brings  the 
amount  into  Court.  If  the  amount  be  brought  into  Court 
I  shall  direct  that  it  may  be  taken  out  by  the  Plaintiffs,  on 
giving  security  to  refund  the  amount  so  taken  out,  in  the 
event  of  the  decree  being  varied,  or  reversed,  as  to  costs  by 
the  Privy  Council.  With  reference  to  staying  the  prosecu- 
tion of  the  accounts,  I  will  defer  making  any  order  at  present. 
I  shall,  however,  take  care  to  guard  against  any  proceeding 
being  taken  until  after  the  appeal,  to  enforce  payment 
against  Alleyne  of  any  amount  found  due.  The  Plaintiffs 
may  perhaps  think  that  on  appeal  the  decree  may  be  made 
even  more  favorable  to  them ;  and  if  they  think  it  better 
not  to  proceed  with  the  accounts,  then  there  may  be  a  stay 
of  proceedings  as  to  them. 
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GLASS  V.  SIMSON. 


HIS  was  a  suit  brought  by  James  Pollock  Glass  and  The  bill  alleged 


William  Nash  to  enforce  specific  performance  of  an  agree-  a^  agpeement 

'^  by  the  De- 

ment, alleged  to  have  been  entered  into  with  the  Defend-  fondant  for 

ant  for  the  purchase,  at  the  price  of  £60,  of  certain  lands  ^ntiffis^of 

held  by  the  Defendant,  as  lessee,  under  the  23rd  section  of  two  allotmentg 
xu    «  X      3    4     to/to.}!  selected  under 

the  «  Land  Act  1862."  the  "  Land 

Act  1862;** 
and  an  assign- 

The  bill  averred  that  the  Defendant  contracted  with  ment  by  deed 
the  Plaintiffs  for  the  sale  of  the    land ;     and   set  out  tSft^of^^i  the 
a  deed,  dated  the  28th   November,  1862,   executed,  as  Defendant's 
alleged  in   pursuance  of    the    agreement,  whereby  the  j^^d,  with 

Defendant  granted  and  assigned  to  the  Plaintiffs  the  land  covenants  for 

further  assur- 
m  question,  and  alibis  estate  and  interest  therein,  and  ance;  that  the 

covenanted  for  further  assurance.      The  bill  then  alleged  ^f^^^^^t^^ 

that  the  land  in  question  was  alienated  from  the  Crown  registered 

subsequently  to  the  passing  of  the  *'Real  Property  Act"  » Real  Pro- 

and  that  the  deed  of  28th  November,  1862,  was  not  in  P^^y  ^c^> 

and  that  the 

accordance  with  that  Act,  and  could  not  be  registered  Defendant 

under  it,  and  prayed  that  the  Defendant  might  specifically  refused  to 

perform  his  agreement,  and  execute  the  necessary  docu-  necessary 

ments  for  completing  the  Plaintiff's  title  under  the  "  lUal  ^Tillnsfe^  *''' 

Property  Act,'*  under  that 

Act;  and 
prayed  specific 
performance  of  the  covenant.  The  Defendant's  solicitor  admitted  the  execution 
by  the  Defendant  of  the  deed  of  assignment,  which  was  put  in  evidence.  The 
Defendant  had,  in  fact,  agreed  with  M.  G.y  not  a  party  to  the  suit,  for  the 
Bale  to  him  of  his  right  of  selection ;  and,  according  to  bis  own  evidence,  had 
executed  the  deed  of  assignment  in  blank.  H.  U-,  subsequently  sold  to  the 
Plaintiffs,  whose  names  now  appeared  as  assignees  in  the  deed  of  assignment. 
At  the  hearing,  the  primary  Judge  referred  it  to  the  Master  to  inquire  and  report 
the  circumstances  connected  with  the  execution  of  the  deed  of  assignment,  and  reserved 
further  directions  and  costs. 

Oil  Appeal f  Held  that  the  reference  was  unnecessary ;  that  the  full  Court  should  not 
abstain  from  affording  the  Plaintiff  relief,  solely  because  a  decree  adverse  in  express 
terms  had  not  been  pronounced,  and  decree  made  as  prayed. 


A  deed  admitted  by  the  Defendant's  solicitor,  on  the  usual  notice  to  admit, 
if  put  in  and  marked  as  an  exhibit,  is  in  evidence,  although  the  admission  itself  be 
^wt  put  in. 

W.  W.  k,  a'b.      vol.  II. — EQ.  G 
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^^^  ^  The  Defendant,  by  his  answer,  denied  the  agreement 

with  the  Plaintiffs,  as  stated  in  the  bill,  but  admitted  an 
agreement  with  Huf^h  Glass;  admitted  the  execution  of  a 

deed,  but  stated  that  he  was  ignorant  of  its  contents ;  denied 

Appeal,  ^^^  ^®  ^^^  been  paid  the  consideration  agreed  upon;  but 
offered  to  carry  out  his  agreement  with  Hugh  Glass,  upon 
having  the  consideration  money  of  £75  paid  to  him. 

The  facts,  as  they  appeared  in  evidence,  were,  that  no 
such  agreement  as  alleged  had  ever  been  entered  into;  but 
that  the  Defendant  had  sold  to  Hugh  Glass  his  land  certifi- 
cate or  right  of  selection  under  the  23rd  section  of  the 
"Land  Act  1862,"  and,  to  give  effect  to  the  sale,  had 
executed  a  deed  partially  or  entirely  in  blank,  which  was 
the  deed  set  out  in  the  bill,  and  had  signed  other  docu- 
ments in  blank.  The  Defendant  asserted  that  he  sold,  in 
consideration  of  Hugh  Glass  releasing  a  debt  of  about  £76 
for  rent  then  due  to  him  by  the  Defendant.  Hugh  Glass, 
in  his  evidence,  insisted  that  the  sale  was  for  £25  only. 
The  consideration  of  £60  mentioned  in  the  bill  and 
in  the  deed  was  arrived  at  by  adding  the  sura  of 
£26,  the  price  at  which  Hugh  Glass  stated  that  lie 
had  bought,  to  two  payments  of  £17  10^.  each,  made 
in  respect  of  the  land  selected  under  the  Defendant's 
certificate,  and  described  in  the  deed.  After  the  insti- 
tution of  the  suit,  but  before  the  answer,  Hugh  Glass 
sued  the  Defendant  in  the  County  Court  for  the  rent 
which  the  Defendant  alleged  had  been  released  as  con- 
sideration for  the  sale,  but  giving  him  credit  for  £25. 
The  Defendant  caused  the  amount  of  rent  so  diminished 
to  be  paid  into  court  in  the  County  Court  action;  and,  in 
giving  evidence  in  the  Equity  suit,  explained  that  he  had 
settled  the  County  Court  action  because  he  was  unable  to 
come  to  town  to  defend  it. 

The  Defendant's  solicitor,  upon  the  usual  notice  to  admit, 
signed  an  admission  of  the  execution  of  the  deed  of  the 
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dSth  November,  1863.  On  taking  evidence,  the  Defendant 
swore  that  the  deed  had  been  executed,  partly  or  altogether, 
in  blank.  The  deed  was  put  in  and  marked  as  an  exhibit; 
bat  the  admission  of  the  deed  under  the  notice,  was  not 
put  in. 

The  case  came  on  to  be  heard  before  Mr.  Justice 
Molesworth  on  the  27th  of  March,  when  the  Plaintiflfs 
tendered  an  affidavit  verifying  the  admission,  which  His 
Honour  would  not  allow  to  be  read.  The  case  was  argued 
and  judgment  reserved;  and  on  the  12th  of  April  His 
Honour  stated  that  he  was  not  satisfied  as  to  whether  or 
no  the  deed  of  the  28th  of  November,  1862,  had  been 
executed  in  blank ;  and  referred  it  to  the  Master  to  inquire 
and  report  the  circumstances  connected  with  the  execution 
of  the  deed  of  28th  November,  1862,  by  whom  it  was  filled 
up,  in  whose  presence  it  was  executed,  and  at  what  time ; 
and  whether  it  was  filled  up  to  any  and  what  extent  at  the 
time  it  was  signed  by  Defendant  Simson;  and  reserved 
further  directions  and  costs. 

From  this  decree  the  Plaintiffs  now  appealed  on  the 
following  grounds: — That  the  execution  of  the  deed  had 
been  admitted  by  the  Defendant's  solicitor  for  the  purposes 
of  the  suit ;  that  the  inquiry  was  not  relevant  to  any  issue 
in  the  cause;  that  the  affidavit  of  admission  and  the 
admission  were  improperly  rejected  at  the  hearing ;  and 
that  on  the  pleadings  and  evidence  the  Plaintifis  were 
entitled  to  the  decree  sought. 


1865. 


Statement  on 
Appeal. 


Mr.  J.  W.  Stephen  and  Mr.  Webb  for  the  Appellants. 
The  inquiiy  directed  is  wholly  immaterial  to  the  case  made 
by  the  bill  and  raised  by  the  answer.  The  only  question 
to  be  decided  is  what  was  the  consideration  for  which  the 
defendant  sold.  The  actual  agreement  is  not  set  out  in  the 
bill,  but  the  deed  executed  in  pursuance  of  an  agreement 
made  by  the  Plaintiffs  is  set  out,  and  the  suit  is  in  fact  for 

G  2 
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1865.         specific  performance  of  the  covenant  for  further  assurance 

Glass         contained  in  the  deed.      The  statement  of  the  agreement 

^-  is  superfluous,  and  may  be  rejected.      The  Defendant  has 

admitted  the  deed  by  his  solicitor,  and  the  Defendant  by 

^jT^l  ^*  allowing  it  to  be  put  in  and  exhibited,  dispensed  with  the 
necessity  of  putting  in  the  admission.  The  decree  ought 
now  to  be  made  in  our  favor;  there  is  no  occasion  for 
sending  the  case  back  to  the  Primary  Judge. 

Mr.  T.  A'BeckeU  for  the  Respondent.  The  Court  of 
Appeal  have  only  an  appellate  jurisdiction,  and,  however 
adverse  they  may  be  to  the  Respondent  on  this  appeal, 
they  can  only  declare  the  reference  unnecessary,  and  send 
the  case  back  for  decision  upon  the  materials  already 
before  the  Court.  The  Judge  below  has  not  yet  decided 
the  case,  but  has  only  directed  a  preliminary  inquiry,  to 
enable  him  to  decide  it.  The  order  on  appeal  cannot  deal 
with  matters  untouched  by  the  order  appealed  against; 
therefore,  until  the  Court  below  has  given  a  decree  for  or 
against  the  Plaintiffs,  the  Court  of  Appeal  has  no  jurisdic- 
tion to  pronounce  a  decree.  A  declaration  that  the  reference 
is  unnecessary,  and  that  the  due  execution  of  the  deed 
should  be  treated  as  admitted,  is  all  that  the  Plaintiffs  can 
now  obtain.  The  Judge  below  is  in  a  better  position  to 
decide  the  case  than  this  Court,  having  observed  the 
demeanor  of  the  witnesses,  an  advantage  recognised  in 
the  case  of  Hope  v.  ThrelfaU  (y). 

The  affidavit  and  admission  were  properly  rejected  at 
the  hearing.  The  appeal  is  on  a  matter  of  practice  and 
discretion,  upon  which  an  appeal  is  not  competent  Iron- 
mongers' Company  v.  Attomey-Oeneral  {z\  Read  v,  Hodgens  (a), 
Ferrisr  v.  Howden  (b).  Even  if  the  Court  has  jurisdiction 
to  pronounce  a  final  decree,  the  bill  ought  to  be  dismissed, 
the  case  proved  being  entirely  inconsistent  with  the  case 

(y)    23  L.  J.  Chy.,  631.  (a)   2  MoU.,  381. 

(z)    10  CI.  &  Fin.,  908.  (6)    4  CL  &  Fin.,  25. 
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stated.  The  Plaintiffs  should  not  he  allowed  the  advan- 
tage of  amendment,  hy  treating  any  part  of  their  pleadings 
as  surplusage.  The  agreement  is  stated  to  have  heen  with 
the  Plaintiffs.  No  such  agreement  was  ever  entered  into. 
deniston  v.  Little  (c),  Savage  v.  Carroll  (d),  Nokes  v.  Fish  (e). 
The  deed  executed  hy  the  Defendant  is  not  such  an  agree- 
ment as  a  court  of  equity  would  enforce.  The  Defendant 
did  not  know  what  he  was  signing,  and,  if  he  contracted  at 
all,  he  did  so  hy  estoppel,  and  the  Plaintiffs  are  not  entitled 
to  an  exercise  of  the  discretionary  powers  of  the  Court  to 
give  effect  to  the  estoppel.  In  cases  where  agreements 
are  not  clearly  proved,  specific  performance  is  refused,  and 
the  parties  are  left  to  their  legal  remedies.  0*Rourke  v, 
Pircival  (/),  West  v.  Habgood  (g),  Fry  on  Specific  Performance, 
p.  190. 

Mr.  J.  W.  Stephen  in  reply.  The  Court  has  jurisdiction  to 
pronounce  a  final  decree.  The  Judge  helow  could  have 
dealt  with  the  whole  case  at  the  hearing,  and  having 
omitted  to  do  so,  this  Court  is  properly  asked  to  do  so. 
Instead  of  ordering  a  reference,  a  decree  should  have  been 
then  made  in  the  Plaintiffs'  favour,  and  the  Court,  if 
satisfied  that  the  Judge  below  was  wrong  in  directing  a 
reference,  should  now  determine  what  decree  he  ought  to 
have  made,  and  not  stop  short  at  saying  that  the  reference 
was  unnecessary.  This  is  the  same  Court  with  the  same 
jurisdiction  as  in  the  original  hearing.  The  Act  19  Vic, 
No.  13,  authorises  one  judge  to  sit  with  the  powers  of 
the  full  court,  but  in  no  way  limits  the  power  of  the  full 
court.  The  cases  of  Martin  v.  Hardy  (h),  and  Trainor  v. 
Municipal  Council  of  Kilmore  (j)  shew  that  the  whole  case  is 
opened  by  the  appeal,  and  may  be  now  finally  decided. 


1865. 


Argument  on 
Appeal. 


1. 


c)  2  Sch.  &  Lef.,  11  (n). 

[^  2BaU&B.,  451. 

>)  8  Drew,  735. 

^  2B«U&B.,62 


Cur,  adv,  vuU. 

(g)    6  L.  J.  Chy.,  369. 

(A)    Sup.  Ct.,  Vic,  May,  1860. 

0)    1  W.  &  W.,  Eq.,  306. 
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The  bill  stated  an  agreement  between  Plaintiffs  and 
Defendant  for  sale  of  Defendant's  interest  under  the  23rd 
^^^^'  section  of  the  ''  Land  Act  1862,"  in  two  allotments,  at  the 
Judgment  on  price  of  £60 ;  assignment  executed  in  pursuance  of  that 
agreement ;  assignment  invalid,  as  no  lease  of  those  allot- 
ments had  issued  before  the  passing  of  the  Act  No.  180  ; 
and  refusal  of  Defendant  to  execute  further  assurance ; 
and  the  bill  prayed  that  the  agreement  should  be  per- 
formed, and  a  valid  assignment  or  transfer  executed. 

It  appeared,  according  to  the  evidence  for  the  Plaintiffs, 
that  the  agreement  had  been  made,  not  between  the 
Plaintiffs  and  Defendant,  but  between  one  Hugh  Glass  and 
the  Defendant,  for  the  sale  of  his  interest  in  these  allot- 
ments, at  £25,  part  of  a  sum  of  £75,  amount  of  rent  due 
by  the  Defendant  to  Glass,  for  the  occupation  of  a  house 
in  Melbourne,  and  that  Glass  had  subsequently  sold  the 
allotments  to  the  Plaintiffs  for  the  sum  of  £60,  consisting 
of  £25  purchase  money,  and  £35  paid  by  him  as  rent  for 
these  allotments  during  the  intervening  period. 

The  Defendant,  on  the  contrary,  alleged  that  he  sold  his 
interest  for  £76,  the  whole  of  the  rent  due  by  him  to  Gla^, 
and  that  he  was  ready  to  complete  that  agreement.  After 
the  institution  of  the  suit,  Glciss  sued  the  Defendant  in 
the  County  Court  for  the  balance  of  rent  due,  giving  credit 
in  his  particulars  for  £25  value  of  certificate  sold ;  and  die 
Defendant  paid  the  difference  into  Court,  alleging  as  his 
reason,  that  he  had  not  leisure  to  allow  of  his  coming  to 
Melbourne  and  defending  the  plaint.  At  the  taking  of 
evidence,  the  deed  of  assignment  was  duly  marked  by  the 
officer  as  an  exhibit.  The  Defendant's  solicitor  had 
signed  the  usual  admission  of  the  execution  of  this  deed, 
but  this  admission  was  not  exliibited.  The  officer  (as  we 
leam  from  inquiry),  in  addition  to  endorsing  the  document, 
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marked  at  the  time  in  his  hook  the  words  "  Document, 
exbibited  hj  admission."  No  question,  therefore,  arises  as 
to  its  having  been  unfairly  marked  as  an  exhibit.  For  the 
defence,  the  vendor  himself  was  called  as  a  witness.  He 
stated  that  he  had  signed  this  deed  in  blank ;  but  the 
purchaser,  though  examined  for  the  Plaintiff,  was  not  cross- 
examined  on  the  point.  At  the  hearing,  an  affidavit 
verifying  the  admission,  was  tendered  but  not  received, 
and  a  reference  was  directed  to  the  Master  as  to  the  execu- 
tion of  this  deed,  whether  in  blank,  and  in  whose  presence 
executed.     From  this  decision  the  Plaintiffs  appealed. 


1865. 


Judgment  on 
Appeal, 


The  Respondent  urged  that  the  appeal  was  premature, 
and  should  be  dismissed,  as  the  Court  had  expressed  no 
opinion  on  the  merits,  had  merely  ordered  a  reference  for 
the  information  and  guidance  of  the  Court,  and  might  yet 
decree  in  favour  of  the  Appellants ;    that  the  reference 
could  not  be  held  irrelevant ;  that  the  affidavit  was  pro- 
perly rejected  as  too  late  ;  that  the  execution  of  the  deed, 
though  marked  as  an  exhibit,  might  still  be  questioned ; 
and  that  on  the  merits  the  agreement  set  out  in  the  bill 
was  fictitious.     The  Respondent  insisted  also  that  specific 
performance  being  discretionary,  should  not  be  decreed. 
We    think    the    reference,    if    unnecessary,    ought    not 
to  have  been   directed,  and  that  if  the  Appellants  can 
establish   their   title    to    relief,    this    Court  should  not 
abstain  from    affording    it    to    them,    solely  because  a 
decree   adverse    in    express    terms    has    not    been  pro- 
nounced     The    Appellants   complain   not    merely  that 
the  reference  was  directed ;  they  feel  aggrieved  because  a 
decree  was  not  pronounced  in  their  favour,  and  if  the 
evidence  at  the  hearing  entitled  them  to  such  a  decree,  the 
omission  to   pronounce   it  justifies,  in  our  opinion,  the 
present  appeal.     The  reference  does  not  test  the  credibility 
of  the  witnesses.      Neither  the  purchaser  nor  any  other 
witness,  except  the  Respondent,  was  asked  respecting  the 
deed.     It  does  not  appear  that  any  third  persons  were 
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present  'when  it  was  executed.  Nor  have  we  been  informed 
in  what  way  the  enquiry  directed  will  furnish  evidence  in 
support  of  any  issue  raised  by  the  present  pleadings. 

The  Respondent  was  not,  we  think,  misled  by  the  agree- 
ment set  out  in  the  bill.  The  deed  set  forth  in  the 
paragraph  then  next  following  is  stated  to  have  been 
executed  by  him  in  pursuance  of  an  agreement,  and  that 
deed  is  correctly  set  forth.  He  could  not  have  been 
misled  by  the  deed,  even  if  he  was  by  the  agreement. 
But  it  is  enough  now  to  say  that  the  bill  was  not  dismissed 
on  this  objection.  It  has  been  entertained,  and  we  think 
the  material  question  is  whether  the  sale  was  made  by  the 
Respondent  for  £75,  the  full  amount  of  the  rent  due,  or 
only  for  £25,  part  thereof.  The  reception  or  rejection  of 
the  affidavit  respecting  the  execution  of  admission,  was  a 
matter  for  the  discretion  of  the  Court,  and  as  it  was  not 
received,  we  think  that  this  Court  should  not  now  question 
that  discretion.  The  deed,  however,  was,  in  our  opinion, 
properly  marked  as  an  exhibit,  and  is  in  evidence  as  proved. 
It  is  stated  that  it  was  executed  in  blank,  and  we  will, 
therefore,  not  take  into  consideration  the  recitals  ft  con- 
tains, when  determining  whether  the  sale  was  for  £75  or 
only  for  £25.  The  evidence  of  the  purchaser  is,  on  the 
point  of  purchase  money  at  least,  sufficiently  distinct 
The  sale  to  him  was  for  £25.  He  is  corroborated  by  the 
fact  that  this  was  the  then  current  price  for  similar 
transfers,  and  the  improbability  that  he  would  have  given 
three  times  the  usual  amount  for  these  particular  allots 
ments,  to  which,  so  far  as  we  are  aware,  no  special  value 
was  attached.  It  is  not  to  be  supposed  that  the  debt  due 
by  the  Defendant  would  not  have  been  paid,  or  that  it  was 
worth  only  £25,  one-third  of  its  amount.  That  Glass  was 
the  purchaser  is  evidenced  from  his  having  paid  the  rent 
due  for  these  allotments  between  the  sale  to  and  the  sale 
by  him.  The  amount  for  which  he  sold  to  his  sub- 
purchasers  cannot   be    disregarded    in   determining    on 
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conflicting  evidence.     The   Respondent's  version   would       ^  ^^^ 
make  his  purchaser  pay  the  intermediate  rent  due,  and  yet 
then,  for  no  assignable   reason,  sell  at  a  loss  of  nearly 

one-half — original  purchase  £76,  rent  £35,  amounting  to  

£110 ;    sale  to  the  Appellants,  £60.      The  Respondent's      ^JflpeaL^ 
own  conduct,  too,  is  singularly  inconsistent  with  the  case 
put  forward  by  him.     If  a  sale  was  made  by  him  for  the 
whole  rent  due,  the  subsequent  action  for  part  was  an  act 
of  gross  injustice ;  and  yet  this  is  submitted  to  without 
objection,  at  a  time,  too,  when  he  was  apprised  of  the 
Appellant's  claims.     No  application,  so  far  as  we  know, 
was  made  for  a  postponement  of  the  hearing  of  the  plaint. 
The  sale,  if  for  the  whole  rent,  would  have  formed  a  good 
defence;  but  no  complaint,  until  the  taking  of  evidence, 
was  made  respecting  this  enforcement  of  a  claim,  then  for 
the  first  time  alleged  to  have  been  long  previously  satisfied. 
The  Respondent  does  not  allege  that  he  paid  the  demand, 
supposing  that  the  agreement  was  broken  by  the  pur- 
chasers suing  for  the  whole  rent,  and  that  he  was  there- 
fore entitled  to  the   land,— the  agreement  having  been 
rescinded — and  we  cannot  accept  as  satisfactory  the  reason 
assigned  for  his  thus  submitting  to  a  claim  which,  if  his 
case  is  correctly  stated,  would  have  been  unjust  in  the 
extreme.     We  think  the  whole  evidence  leads  to  the  con- 
clusion that  the  sale  was  for  £25  only.     The  suit  is  rather 
for  further  assurance,  than  for  specific  performance.     The 
prayer  should,  in  our  opinion,  be  granted,  modified  so  as 
to  correct  a  clerical  error  in  the  number  of  one  of  the 
allotments ;   but  we  think  that  the  suit  was  very  hastily 
instituted,  and  that  there   has   been   a  vast  amount  of 
litigation  for  a  very  small  sum — in  all  not  more  than  £50. 
In  allowing  the  appeal  and  granting  the  prayer  of  the  bill, 
we  think  the  whole  case  on  both  sides  will  be  best  met  by 
permitting  the  appellants  and  respondent  to  bear  their  and 
his  own  costs,  both  of  suit  and  appeal. 

Appeal  allowed  without  costs. 
Decree  as  prayed  without  costs. 
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1865.  HEAPE  V,  HAWTHORNE  {k). 

^1i2o;21,'22.  NeHEMIAH    GUTHRIDGE,    Richard    Guthridge,  and 

23.        '      '  James  Webb,  being  in  embarassed  circumstances,  on  the 

May^  5,  6,8,  7th  February,  1860,  executed  a  deed  of  assignment  of  all 

June  13.  their  real  and  personal   property  in  trust  for  creditors. 

'^^h^  In   this   deed    the    parties    were   described    as   follows  : 

A  deed  of  *' Neheniiah  GuHiridge  of  Melbourne,  Rkhard  Gulhridge  of 

t^^Tr*'""  Melbourne,  and  James    Webb  of  Brighton,   all  carr}4ng 

creditors  was  on  business  together  at  Geelong  in  copartnership  under 
expressed  to  be 
made  "  be- 
tween N,  G.,  M.  (?.,  (if*  W,,  carrying  on  business  at  Geelong  as  N.  <^  S,  G-.  ^  Co.,  and 
tbe  said  N.  Q.  Sf  R,  &,  carrying  on  in  Melbourne  a  separate  business  2i&  N,  if  R.  O.  of 
the  first  part,"  &c.  The  schedule  to  the  deed  contained  a  column  headed  '*  Estate,'' 
and  opposite  each  creditor's  name  was  inserted  either  "  N.  if  R.  G.  Sf  Co."  or  "  N.  if 
R.  G"  In  a  suit  to  administer  the  trusts  of  tbe  deed,  the  Master  certified  that  iV.  G., 
R.  G.  Sf  TV.  carried  on  business  at  Geelong  as  N.  if  R.  G.  if  Co,  and  in  Melbourne  as 
N.  if  R,  G,,  and  several  creditors  entered  in  the  schedule  as  creditors  of  N,  if  R,  G. 
were  reported  by  the  Master  as  creditors  of  N,  if  U.  G.  if  Co. 

On  Exceptions,  Heldt  per  Molestcorth,  J.,  that  the  schedule  did  not  operate  by  way  of 
estoppel,  but  that  the  deed  afibrded  very  strong  evidence  that  the  two  firms  were 
distinct,  ^hat  the  evidence  before  the  Master  supported  this  view,  and  exception  allowed. 

On  Appeal,  Held,  that  the  deed  did  not  amount  to  an  estoppel,  but  only  to  evidence 
of  an  admission,  which  was  more  than  outweighed  by  the  evidence  before  the  Master ; 
that,  as  regarded  the  creditors,  there  was  only  one  firm,  and  appeal  allowed. 

Any  creditor  seeking  to  take  the  benefit  of  a  creditor's  deed,  should,  before  being 
paid,  execute  the  deed,  but  need  not  so  execute  before  proving  his  debt  in  the  Master's 
ofiice.  

Creditors  under  a  creditor's  deed  held  entitled  to  interest  to  the  time  of  payment, 
upon  their  respective  debts,  if  there  should  be  surplus  assets,  after  payment  of  all  the 
debts,  with  interest  down  to  the  date  of  the  deed. 


In  a  suit  to  administer  the  trusts  of  a  creditor's  deed,  the  Master  allowed  to  the 
trustees  a  commission  on  their  receipts  under  the  deed.  Upon  exceptions,  such  commis- 
sion disallowed. 


Leave  given  to  appeal  to  the  Privy  Council  from  an  Order  of  the  full  Court  on  appeal 
overruling  exceptions  to  the  Master's  report ;  and  further  proceedings  in  the  cause 
stayed  pending  the  appeal,  except  as  to  costs,  as  to  which  special  order  made. 

{k)  The  report  of  this  ca^e  is  confined  questions   were    raised    and    decided   in 

to  the  questions  of  (1)  The  identity  of  difierent  stages  of  the  suit,  at  the  same 

tbe  two  firms  of  N.  ^  R.  Ghtthridge  and  time  with  those  reported ;  but  collateral 

N,  ^  R.  (jhithridge  if  Co.  involving  the  matters  have  only  been  noticed,  for  tbe 

points  of  estoppel,  and  construction  of  the  purpose  of  explaining  the  manner  in  which 

deed;    (2)  The  allowance  of  interest  to  the  the    points    on    which    the    decision    is 

creditors ;  and  (3)  The  allowance  of  com-  reported,  aroso. 
mission  to  the  trustees.      Several  other 
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the  name  style  or  firm  of  N^  4r  -B'  Ghuhridge  ^  Co., 
and  the  said  Nehemiah  Guthridge  and  Richard  Guthridge 
carrying  on  in  Melbourne  a  separate  business  under 
the  name  style  or  firm  of  N.  d  R.  Guthridge  of  the 
first  part,"  Haivtltoi-ne,  Whitney  d  Copeland  (the  trustees) 
of  the  second  part,  and  "  the  several  other  persons  whose 
names  and  seals  are  hereunto  subscribed  and  affixed 
in  the  second  schedule  hereto  (being  severally  creditors 
of  the  said  NeJiemiah  Guthridge^  Richard  Guthridge,  and 
Jamei  Webb,  some  or  one  of  them)  of  the  third  part." 
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statement. 


The  first  recital  of  the  deed  was  as  follows :  "  Whereas 
the  said  Nehemiah  Guthridge  Richard  Guthridge  and  James 
Webb  or  some  of  them  are  or  one  of  thorn  is  indebted 
unto  the  several  persons  or  parties  whose  names  are  set 
forth  in  the  first  schedule  hereto  in  the  several  amounts 
or  sums  of  money  set  in  figures  opposite  to  their  respec- 
tive names  in  such  schedule."  The  second  and  only 
other  recital  stated,  that  for  facilitating  the  conversion 
into  money  of  the  several  real  and  personal  estates, 
properties,  and  effects  thereinafter  described,  the  debtors 
were  desirous  of  conveying  the  same  to  the  parties  of  the 
second  part  upon  the  trusts  thereinafter  declared. 

The  first  schedule  was  in  the  form  subjoined ; 


CSEDITOaS. 

ADDRESS. 

ESTATE. 

AMOUNT. 

A.     B. 
C.     D. 

Melbourne 
Geelong 

N.  k  R.  Guthridge 

N.  &  R.  Guthridge  &  Co. 

£1,000. 
£500. 

Most  of  the  entries  were  as  above,  the  estate  column 
being  filled  up  opposite  the  name  of  each  creditor,  but 
in -some  instances  the  estate  column  was  left  in  blank,  and 
in  one  instance  a  creditor  was  entered  for  one  amount 
against  both  estates ;  in  none  was  any  creditor  entered 
against  the  separate  estate  of  any  of  the  three  debtors. 
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V, 

Hawthorne. 


Statement. 


The  second  schedule  contained  columns  for  creditors' 
signatures,  addresses,  and  debts,  but  no  column  for  the 
estate  as  did  the  first.  Many,  but  not  all,  of  the  creditors 
in  the  first  schedule  signed  the  second  schedule.  In  many 
instances  the  amount  of  the  debts  in  the  second  schedule 
were  left  in  blank. 


The  deed  granted  and  assigned  the  property  of 
the  debtors,  describing  it  as  "  all  the  real  and  personal 
estate  of  them  the  said  Nehemiah  Guthridge  Richard 
Guthridge  and  James  Webb  and  of  any  two  of  them  and 
of  each  of  them."  The  trusts  of  the  deed  were  to  sell 
and  convert,  and  hold  the  net  balance  of  the  proceeds, 
after  making  certain  deductions  as  to  which  no  question 
arose,  *'  in  or  towards  payment  of  all  the  debts  and  sums 
of  money  owing  by  the  said  debtors  or  any  two  of  them 
or  either  of  them  to  the  persons  and  parties  whose  names 
appear  as  creditors  in  the  said  first  schedule  and  to  all 
other  if  any  of  the  creditors  of  the  said  debtors  or  any 
two  of  them  or  either  of  them  rateably  and  in  proportion 
to  the  amount  of  the  debts  or  sums  of  money  owing  to 
such  creditors  respectively  without  any  priority  or  pre- 
ference whatsoever  and  in  a  due  course  of  administration 
of  joint  and  separate  estates."  The  deed  provided  that 
the  trustees  might  admit  creditors  although  not  entered 
in  the  first  schedule,  and  for  different  amounts  to  those 
entered  in  the  first  schedule ;  and  contained  a  further 
provision  "  that  all  questions  relating  to  the  trust  estate 
arising  thereunder  shall  be  settled  and  decided  accord- 
ing to  the  insolvency  laws  for  the  time  being  of  the 
Colony  of  Victoria." 


On  the  6th  of  March,  1864,  the  plaintiff,  Charles  Heape, 
on  behalf  of  himself  and  all  other  the  creditors  of  Nehemiah 
GhUhridge,  Ricliard  Guthridge^  and  James  Webb,  who  were 
parties  to  the  above  deed,  filed  a  bill  against  the  above 
named  trustees,   defendants,   setting  out  the  deed,  and 


V, 

Hawthobne. 
StattfMnt* 
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alleging  that  plaintiff  was  a  party  to  it,  and  had  signed  as  a         18^6. 
creditor  of  the  firm  of  N.  ^  R.  Guthridge  for  £2,482  185.  M.,        Heapb 
which  was  then,  and  at  the  date  of  the  bill,  due  to  him ' 
from  the  firm  of  N,  S  R.  GuHiridge :  that  the  trustees  had 
acted  but  had  declared  no  dividend,  and  had  been  advised 
that  they  could  not,  having  regard  to  priority  of  creditors, 
distribute  any  assets  except  under  the  direction  of  the 
Court.     The  bill  prayed  that  the  estate  might  be  dis- 
tributed under  the  direction  of  the  Court.     The  trustees' 
answer  admitted  the  bill. 

The  cause  was  heard  on  bill  and  answer,  by  Mr. 
Justice  Mdesworth  on  the  1st  of  April,  1864,  and  by 
the  decree  dated  the  11th  of  the  same  month  it  was 
referred  to  the  Master  ''to  enquire  and  certify  who 
were  the  creditors  entitled  under  the  said  indenture 
of  Nehemiah  GriUhridge  Richard  Guthridge  and  James  Webb 
in  the  pleadings  respectively  named  all  or  any  two  or 
one  of  them  respectively  distinguishing  such  creditors 
and  what  was  due  to  them  respectively,"  and  to  settle 
lists  of  creditors*  Other  matters  arising  in  relation  to  the 
trust  were  also  referred. 

James  Webb,  one  of  the  debtors,  obtained  leave  to  attend 
the  proceedings  in  the  Master's  Office,  where  he  opposed 
the  claims  of  several  creditors  to  rank  on  the  estate  of 
N.  ^  R.  Guthridge  ^  Co. 

The  contention  in  the  Master's  office  arose  principally 
upon  the  question  of  an  alleged  identity  of  the  two  firms 
of  ^.  d  R,  Guthridge  and  N.  d  R,  Guthridge  ^  Co,  in 
respect  of  all  business  carried  on  in  relation  to  the 
Geelong  and  Ballarat  Hallway  contract,  in  which  N.  d  R, 
Guthridge  ^  Co.  were  largely  interested.  It  appeared  that 
there  had  been  a  separate  firm  of  N.  j-  R.  GtUhridge 
carrying  on  business  at  Melbourne  before  the  firm 
of  N.  ^  R,  Guthridge  ^  Co,  came  into  existence.      The 
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1866.  plaintiff  and  other  creditors  endeavoured  to  prove  that 
Heapb  this  firm  of  N,  4r  -R.  Outhridgs  had  ceased  to  carry  on 
business  for  any  other  purpose  than  that  of  clearing  off 
the  remnant  of  former  stock,  and  that  large  purchases 
and  monetary  transactions  in  the  name  of  N,  ^  R.  GrvXh- 
ridge  were  solely  for  the  profit  of  N,  j-,  R.  Guihridge  ^  Co. 
and  entered  into  by  N.  ^  R,  OiUhridge  as  partners  in,  or 
as  agents  of  the  firm  of  N.  4r  R-  Guihridge  ^  Co,  James 
Webb  in  opposition  to  this  view  relied  on  the  distinction 
between  the  firms  recognised  in  the  deed,  and  insisted 
that  the  firms  were  in  fact  distinct,  and  had  cross  accounts 
in  relation  to  all  the  contract  matters. 

The  Master  acceded  to  the  plaintiff's  view,  and  by  his 
report  dated  the  8th  of  November,  1864,  certified  as  a 
special  circumstance  ''  that  so  far  as  regarded  the  business 
of  or  connected  with  the  carrying  out  the  contract 
Nehemiah  Guthndge  Richard  Guihridge  and  James  Webb 
carried  on  the  business  of  such  contract  in  partnership 
together  at  Geelong  under  the  style  or  firm  of  N,  ^  R. 
Guthridge  4'  Co,  and  in  Melbourne  under  the  style  or  firm 
of  N,  d  R,  Guthridge  and  that  certain  debts  set  out  in  the 
first  schedule  of  the  report  were  respectively  contracted 
in  relation  to  the  contract."  The  persons  proving  these 
debts  were  therefore  found  by  the  Master  to  be  creditors 
of  N.  ^  R,  Guthridge  ^  Co,  although  most  of  them  were  in 
the  first  schedule  to  the  deed  entered  as  creditors  of 
iV.  ^  R,  Guthridge.  The  report  also  dealt  with  the  other 
matters  referred. 

James  Webb  took  several  exceptions  to  the  Master's  report. 
The  only  ones  material  to  this  report  were  the  following : — 
(1)  That  the  two  firms  of  N.  ^  R.  Guthridge  and  N.  ^  R. 
Guthridge  4'  Co,  were  separate  and  distinct  firms.  (2,  3,  4) 
That  the  Master  had  reported  certain  firms  specified,  as 
creditors  against  the  joint  estate  of  N,  Guthridge,  R.  Guih' 
ridge,  and  Jamss  Webb,  whereas  he  ought  to  have  admitted 
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such  persons  as  creditors,  if  at  all,  against  the  joint  estate 
of  N.  Guthridge  and  R,  Outhridge  only.  (6)  That  the 
Master  had  by  his  report  allowed  interest  on  the  debts 
carrying  interest  of  the  creditors  under  the  deed  of  7th 
February,  1860,  up  to  the  date  of  his  report,  whereas  he 
ought  only  to  have  allowed  interest  up  to  the  date  of  the 
deed.  (7)  That  the  Master  had  by  his  report  allowed  the 
Defendants,  the  trustees  of  the  deed  of  7th  February,  1860, 
the  sum  of  £1,500  for  commission  on  receipts  under  the 
deed,  whereas  the  Defendants,  being  trustees,  were  not 
entitled  to  any  commission. 
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Mr.  Bunny  and  Mr.  Webb,  in  support  of  the  exceptions, 
relied  as  to  the  1st,  Snd,  drd  and  4th  exceptions  mainly  on 
the  deed  of  7th  February,  1860,  as  estopping  the  Plain- 
tiff and  the  other  creditors  claiming  under  it,  from  assert- 
ing that  the  two  firms  were  identical.  Upon  the  6th 
exception,  it  was  submitted  that  interest  upon  such  debts 
as  carry  interest  should  only  have  been  allowed  until 
the  date  of  the  deed.  Hamilton  v.  Houghton  (Z),  La  Touche 
V,  Earl  Lucan  (m).  Upon  the  7th  exception,  the  general 
principle  that  a  trustee  shall  not  be  allowed  to  profit  by 
his  trust  was  relied  upon,  and  Robinson  v.  Pett  (n)  was  cited. 


Argument. 


Mr.  Atkins  and  Mr.  Harris,  for  the  Plaintiff,  in  support 
of  the  Master's  report. 

Mr.  J.  W,  Stephen  and  Mr.  Lawes  for  the  Defendants,  the 
trustees,  also  in  support  of  the  report. 

Mr.  Moore,  Mr.  Fellows,  Mr.  Holroyd,  and  Mr.  T,  A'Beckett 
for  various  creditors,  also  in  support  of  the  report. 


Upon  Mr.  Holroyd  proposing  to  be  heard  for  Messrs. 
Fr<uer  ^  Cohen,  creditors  who  had  refused  to  execute  the 

(0    2  BIL,  186.  (m)  7  CI.  A  Pin.,  772. 

(»)  2  W.  A  T.  L.  C,  206. 
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deed,  Counsel  for  the  exceptant  submitted  that  Messrs. 
Fraser  ^  Cohen  having  refused  to  execute  the  deed,  could 
not  now  be  allowed  to  claim  under  it 

Mr.  Holroyd  contra. 


Mr.  Justice  Molesworth. — I  think  any  creditor  taking 
the  benefit  of  the  deed  should  execute  it  before  being  paid, 
so  as  not  afterwards  to  be  able  to  impeach  it  in  anj  way. 
Thinking,  however,  that  Messrs.  Fraser  ^  Cohen  are  within 
the  scope  of  the  trusts  or  of  the  decree,  I  do  not  think  I 
ought  to  turn  them  round  upon  this  point. 

At  the  conclusion  of  the  arguments  upon  the  various 
exceptions.  His  Honor  said  he  thought  it  would  be  better 
to  postpone  the  disposing  of  the  exceptions  until  the  cause 
was  heard  on  further  directions ;  and  he  therefore  reserved 
judgment  on  the  whole  of  the  exceptions,  with  liberty  to 
set  down  the  cause  on  further  directions. 


March  ^ 


The  cause  now  came  on  to  be  heard  on  further  directions. 


Mr.  AtkinB  for  the  Plaintiff. 

Mr.  J,  W,  Stephen  and  Mr.  Lawes  for  the  Defendants, 
the  trustees. 

Mr.  Bunny  and  Mr.  Wehh  for  Mr.  James  Webb. 

Mr.  T.  A'BeckeU  for  the  Bank  of  New  South  Wales,  a 
creditor. 


Mr.  Holroyd  for  Mr.  Baton,  a  creditor. 


Cur.  adv.  mlt. 
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Mb.  Justice  Molesworth  : — 

The  first  exception  in  this  case  raised  a  question  as  to 
whether  the  Master  "was  right  in  certifying  generally  that, 
as  far  as  regards  the  husiness  connected  with  the  carrying 
on  of  the  contract  for  the  construction  of  the  Geelong  and 
Ballarat  Railway,  N.  Guthridge,  R.  Outhridge,  and  James 
Wdb  carried  on  the  husiness  of  such  contract  in  partner- 
ship together  at  Geelong  under  the  style  or  firm  of  N.  d  R. 
Guthridffe  d  Co.,  and  in  Melhoume  under  the  style  or  firm 
ofN.dK  Ouihridge,  and  that  the  several  dehts  mentioned 
in  the  first  part  of  the  first  schedule  to  the  report  were 
respectively  contracted  in  relation  to  the  contract;  Mr. 
Wdbj  the  exceptant,  submits  that  the  two  firms  of  N.  ^  R. 
Guthridge  and  .V.  4"  ^'  Guthridge  ^  Co,  were  separate  and 
distinct  firms,  and  that  he  was  a  partner  in  the  firm  of  N. 
it  R'  Guthridge  ^  Co,  only,  and  not  in  the  firm  of  A^  4r  ^• 
Chahridge, 
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The  first  question  which  arises  in  this  case  is  upon  the 
deed  of  February,  1860,  whether,  with  reference  to  the 
contents  of  that  deed  and  the  first  schedule  to  it,  it  is  to 
be  regarded  as  matter  of  estoppel  that  the  several  debts 
specified  in  that  schedule  were  due  by  the  respective 
persons  to  whom  they  are  attributed.  The  schedule 
describes  some  debts  as  due  by  N,  ^  R,  Guthridge  ^  Co,^ 
others  by  N,  ^  R,  Guthridge;  and  there  are  some  other 
debts  which  are  not  specified  as  due  by  any  particular 
debtor.  There  are  no  debts  due  by  any  of  the  debtors 
singly,  and  there  are  no  debts  due  by  any  two  of  them 
except  N,  ^  R,  Guthridge,  The  first  question,  then,  is 
whether  this  deed  operates  as  an  estoppel  so  far  as  it  does 
specify  who  are  the  debtors,  so  that  it  cannot  be  contra- 
vened upon  that  subject  as  between  parties  to  it.  This 
deed,  in  the  first  place,  speaks  of  "  the  several  other 
persons  whose  names  and  seals  are  hereunto  subscribed 
and  affixed  in  the  second  schedule  hereto  being  severally 

w.  w.  ft  a'b.     vol.  II. — EQ. 
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1865.         creditors  of  the  said  N,  Guthridge,  R.  Ouihridge  and  Jatnes 

Heapb        Webb,  some  or  one  of  them  of  the  third  part ;"  and  it  com- 

^'  mences  "  Whereas  the  said  N,  Guthridge,  R,  Guthridge,  and 

James  Webb,  or  some  of  them  are,  or  one  of  them  is,  indebted 

Judgment  unto  the  several  persons  or  parties  whose  names  are  set 
forth  in  the  first  schedule  hereto  in  the  several  amounts  or 
sums  of  money  set  in  figures  opposite  their  respective 
names  in  such  schedule."  The  other  parts  of  this  deed 
bearing  upon  this  subject  are,  I  think,  the  trusts  for  the 
application  of  the  money,  viz.,  "  in  or  towards  payment  of 
all  the  debts  and  sums  of  money  owing  by  the  said  debtors 
or  any  two  of  them  or  either  of  them  to  the  persons  and 
parties  whose  names  appear  as  creditors  in  the  said  first 
schedule  hereto  and  to  all  other  if  any  of  the  creditors 
of  the  said  debtors  or  any  two  of  them  rateably  and  in 
proportion  to  the  amount  of  the  debts  or  sums  of  money 
owing  to  such  creditors  respectively  without  any  priority 
or  preference  whatsoever  and  in  a  due  course  of  adminis- 
tration of  joint  and  separate  estates."  There  is  afterwards 
a  proviso  "  that  it  shall  be  lawful  for  the  said  trustees  to 
admit  any  person  or  persons  to  be  a  creditor  or  creditors 
under  or  to  receive  the  benefit  of  these  presents  for  any 
sum  of  money  claimed  by  him  or  them  from  the  said 
debtors  or  any  or  either  of  them  upon  such  evidence  as 
they  (the  said  trustees)  shall  think  reasonable  although 
the  name  or  names  of  such  person  or  persons  may  not 
appear  in  the  schedule  of  these  presents  or  although  the 
sum  of  money  set  opposite  the  name  or  names  of  such 
creditor  or  creditors  may  not  be  the  exact  amount  of  the 
debt  or  debts  claimed  or  to  be  claimed  by  such  creditor  or 
creditors."  I  do  not  think  on  the  whole  that  the  first  sche- 
dule operated  by  way  of  estoppel,  so  that  it  could  not  be  con- 
tradicted as  to  the  nature  of  the  claims  of  the  several  creditors, 
and  that  the  first  schedule  is  thus  incorporated  into  the  deed. 

Then,  dealing  with  the  matter  as  a  question  of  evidence 
whether  the  conclusion  at  which  the  Master  has  arrived  is 
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right  (that  with  reference  to  all  the  dealings  for  the  sup- 
plying of  this  contract,  the  two  firms,  one  in  Melbourne 
and  the  other  at  Geelong,  are  to  be  taken  as  one  and  the 
same,  so  that  the  liabilities  of  the  one  are  the  liabilities 
of  the  other),  I  cannot  concur  with  the  conclusion  at 
which  the  Master  has  arrived.     In  the  first  place,  I  have, 
even  on  the  evidence  before  me,  evidence  that  the  three, 
the  two  Outkridges  and  Webb,  are  not   the  only  persons 
participating  in  the  benefit  of  this  contract.     Therefore, 
if  we  are  to  go  at  all  to  the  charging  of  the  persons  re- 
ceiving benefit  from  the  supplies,  I  see  on  the  face  of  the 
evidence  here,  indistinct  as  it  is,  that  there  are  other 
persons  receiving  benefit  besides  these  three ;  and  besides 
that,  I  have  upon  the   evidence  here  indications  that 
there  have  been  other  persons  in  the  same  situation  as 
capitalists  whose  interests  gradually  became  merged  in 
the  three,  the  Ghiihridges  and  Webb,     In  other  causes  I 
have  had  more  accurate  details  as  to  what  their  position 
was  than  is  afforded  by  the  evidence  in  this.     I  know 
from  other  quarters  that  really  the  contributors  to  the 
money  supplies  for  this  contract  were  a  shifting  class  and 
that  they  were  each  bound  to  bring  in  shares  of  capital, 
which  they  brought  in — ^which,  however,  was  not  originally 
brought  in,  but  was  brought  in  from  time  to  time  in  one 
way  or  another,  so  as  to  constitute  cross  demands  between 
themselves,  and  accounts  to  be  adjusted.      They  were 
bringing  in  and  taking  out  capital,  so  that  there  were 
accounts  to  be  adjusted  from  time  to  time  representing 
the  firm  as  in  advance  to,  or  indebted  to,  the  respective 
partners.     The  deed  itself  is  very  strong  evidence  of  all 
this;    but   the  Master's    report  is   completely  breaking 
through  this  deed     The  deed  commences  by  reciting  the 
existence  of  different  firms  in  different  places.     It  has  a 
schedule  to  it  distinguishing  with  great  care  which  were 
creditors  of  the  three  and  which  of  the  two,  and  in  one 
<!&se  stating  a  demand  partly  upon  one  and  partly  upon 
the  other;    and   the  parties    obviously  had  the   subject 
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^^^^^      before  their  consideration  in  the  preparation  of  this  deed. 

Heaps        Now,  as  to  almost  all  those  creditors,  the  Master's  finding 

HAwraoENB    ^^  directly  in  the  teeth  of  the  deed  and  of  the  representa- 

tions  which  the  parties  have  made  as  to  their  respective 

liabilities.  The  evidence  that  has  been  given  as  to  there 
being  a  confusion  of  dealing  between  the  firms,  is  borne 
out  so  far  as  the  truthfulness  of  the  parties  went,  but 
there  is  bj  no  means  an  irremediable  complication.  The 
persons  executing  this  deed  must,  generally  speaking,  be 
taken  to  have  read  it.  A  great  many  of  them  perhaps  did 
not,  but  they  must  certainly  have  been  aware  of  which 
way  they  were  represented — as  to  which  firm  they  were 
creditors  of.  At  all  events,  as  to  the  trustees  themselves, 
I  should  hold  that  they  must  be  taken  to  be  aware  of  the 
full  contents  of  this  deed. 

There  is,  further  than  that,  evidence  of  reports  having 
been  furnished,  and  submitted  to  meetings  of  creditors, 
proceeding  on  the  same  principle  of  discrimination  as  the 
deed  itself  was  framed  upon.  I  do  not  know  whether  I 
should  regularly  regard  it  as  in  proof,  but  in  the  first 
affidavits  made  by  almost  all  these  creditors  they  described 
themselves  as  creditors  of  the  two  only,  although  they  sub- 
sequently withdrew  from  that  position  and  endeavoured  to 
establish  a  claim  against  the  three.  The  general  principle 
is,  and  the  authorities  are  all  collected  in  Lindley  on  Part- 
nershipy  p.  290,  that  where  moneys  or  goods  furnished  to  a 
partner  are  applied  to  partnership  purposes  the  mere  fact 
of  their  being  used  for  partnership  purposes  is  not  suffi- 
cient to  charge  the  entire  partnership  with  them.  The 
liability  arises  from  the  partners  wilfully  allowing  persons 
dealing  with  the  individual  members  to  regard  the  partners, 
and  not  the  individual  members,  as  liable.  The  same 
principle  is  laid  down  in  Chitty  on  Contracts,  p.  236.  The 
cases  in  support  of  this  principle  are  Wilson  v,  WhiUhead  (o), 
and  Emly  v.  Lye  (p),     I  am  therefore  disposed,  particularly 

(o)    lOM.  &W.,  503.  (p)    15  East.,  7. 
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on  the  second  objection,  to  disallow  the  debts  reported  as 
due  to  K  Towns  j-  Co,,  Finlay  ^  Co,,  Waiter  Powell  4r  Co., 
Flovcer  McDonald  ^  Co,,  Robert  Tumbtdl,  Heape  Brothers, 
and  McEwan  4r  Co,  as  against  the  three ;  and  refer  it  to  the 
Master  to  find  whether  they  are  creditors  of  any  two  or 
one  of  the  three. 
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The  sixth  exception  relates  to  the  Master  having 
included  interest  up  to  the  present  time  in  the  claims  of 
the  different  creditors.  The  Master,  I  think,  was  right  in 
reporting  that  interest;  bat  it  is  to  be  regarded  in  the 
distribution  of  the  funds,  though  not  in  the  Master's 
report,  and  I  shall  introduce  a  declaration  that  the  funds 
are  to  be  distributed  according  to  the  interest  of  the 
several  persons;  paying,  first  the  principal  and  interest 
down  to  the  date  of  the  deed,  in  conformity  with  the 
insolvent  laws;  and  if  there  is  any  surplus  then,  that  the 
different  claimants  shall  be  entitled  to  the  balance  of  their 
interest  as  against  that  overplus. 


The  seventh  exception  relates  to  the  allowance  of  com- 
pensation to  the  trustees.  The  principal  authority  upon 
the  point  is  Robinson  v.  Pett  {q).  There  is  an  attempt  made 
with  reference  to  this  claim  to  introduce  parol  evidence  as 
to  conversations  which  took  place  at  the  time  of  the  .pre- 
paration of  the  deed,  indicating  an  intention  that  the 
trustees  should  have  compensation.  It  appears  to  me 
that  that  evidence  is  inconsistent  with  the  deed,  because 
the  deed  professes  to  direct  a  distribution  of  the  entire 
fund  to  be  realised,  and  in  that  provision  makes  no 
arrangement  for  remuneration  for  trouble,  as  is  now 
sought  It  does  make  an  arrangement  for  charges  and 
expenses,  but  that  is  sums  defrayed  out  of  pocket,  and  not 
compensation  for  trouble  taken.     Moore  v,  Frowd  (r)  bears 

(j)   2  W.  &  T.  L.  C,  206.  if)    8M.&Cr.,46. 
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1866.  upon  both  these  subjects.  The  deed  contains  a  reference 
Heaps  to  distribution  according  to  the  "  Insolvency  Act,'^  but  I  do 
not  think  that  can  have  the  effect  of  entitling  the  trustees 
to  compensation  similar  to  that  given  under  the  "  Insol- 
^^"^^  '  vency  Act"  because  that  is  to  be  measured  by  the  Commis- 
sioner, who  could  have  nothing  to  do  with  the  manage- 
ment of  the  property  under  this  trust  deed.  There  was 
also  evidence  tendered  that  it  has  been  the  usage  in  acting 
under  deeds  of  this  kind,  although  not  containing  any 
provision  for  compensation,  that  the  trustees  should  deduct 
it.  I  have  only  to  say  that  I  do  not  think  a  usage  of  the 
kind  can  be  here  so  established  as  to  overrule  the  ordinary 
principle  of  British  law,  and  the  disinclination  according 
to  those  principles  to  allow  compensation  unless  expressly 
provided  for. 

Another  objection  has  been  raised,  though  not  exactly 
in  the  form  of  the  present  exceptions,  that  no  persons 
should  be  admitted  to  prove  as  creditors  under  this  trust 
deed  without  having  previously  executed  it.  I  have  had 
some  doubt  and  difficulty  upon  that  subject.  The  parts 
of  the  deed  which  bear  upon  it  are  first  in  the  parties. 
"  The  several  other  persons  whose  names  and  seals  are 
hereunto  subscribed  and  affixed  in  the  second  schedule 
hereto  being  severally  creditors  of  the  said  N,  Guthridge, 
R,  GtUhridge,  and  Jaines  Wibb,  some  or  one  of  them  of  the 
third  part.*'  The  provision  for  payment  of  debts,  however, 
afterwards,  is  not  restricted  in  terms  to  persons  who  have 
executed.  There  are,  however,  in  the  language  of  the 
deed,  one  or  two  indications  of  an  expectation  that  persons 
who  sought  a  benefit  under  it  should  be  executing  parties. 
The  trusts  are  "  upon  trust  in  the  first  place  to  pay  all 
the  costs  charges  and  expenses  of  the  three  several  firms 
of  solicitors  of  the  several  persons  parties  hereto  of  the 
first  part  of  or  in  or  about  the  preparation  perusal  and 
revision  of  these  presents  and  procuring  execution  of  the 
same."     That  has  reference  to  procuring  the  execution  of 
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others.  Then,  as  to  the  distribution,  I  have  already  read  1866. 
the  clauses  which  authorise  a  distribution  amongst  all  the  Heaps 
creditors,  whether  they  are  or  are  not  mentioned  in  the  g.      *• 

first  schedule,  and  without  expressly  providing  for  their         

being  executing  parties  before  any  provision  was  made  for  ^*'***  ' 

them.     There  is  then  this  provision :     "  Provided  always 

and  it  is  hereby  agreed  and  declared  that  it  shall  be  lawful 

for  the  said  trustees  to  admit  any  person  or  persons  to  be 

a  creditor  or  creditors  under  or  to  receive  the  benefit  of 

these  presents  for  any  sum  of  money  claimed  by  him  or 

them  from  the  said  debtors  or  any  one  of  them  upon  such 

evidence  as  they  (the  said  trustees)  shall  think  reasonable 

although  the  name  or  names  of  such  person  or  persons 

may  not    appear  in  the  schedule  to   these  presents  or 

although  the  sum  of  money  set  opposite  the  name  or 

names  of  such  creditor  or  creditors  may  not  be  the  exact 

amount  of  the  debt  or  debts  claimed  or  to  be  claimed  by 

such  creditor  or  creditors,"  but  saying  nothing  about  their 

execution;    and  then   it  proceeds,   ''And    it    is   further 

declared    and    agreed  that  in  case  any  doubt  dispute  or 

difficulty  shall  arise  between  the  said  trustees  and  any 

creditor  or  creditors  or  the  executors  or  administrators  of 

any  creditor  or  creditors  of  the  said  debtors  who  shall 

execute  these  presents  as  to  the  amount  of  the  debt  or 

debts,"  and  then  comes  the  ordinary  arbitration  clause. 

That  clause  seems  in  terms  to  be  confined   to   persons 

executing  these  presents.     However,  I  am  not  dealing  now 

with  creditors  in  this  exact  position,  as  to  whether  there 

can  or  cannot  be  an  arbitration.      But  I  should  say  that 

the  general  purport  of  the  deed,  although  not  expressed  in 

distinct  terms,  is  that  persons  should  execute  it  before 

they  obtained  a  benefit  under  it,  and  I  have  had  some 

doubt  as  to  whether  they  should  not  be  required  to  execute 

before  they  are  allowed  to  prove  in  the  Master's  office ;  but 

upon  the  whole  I  concur  in  the  view  taken  by  the  Master, 

that  it  should  not  be  regarded  as  a  condition  precedent  to 

their  proving  in  the  office ;  but  in  future  proceedings  I 
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1865.         shall  take  care  that  none  of  them  obtain  the  benefit  of  the 

Heape        distribution   without   executing    the    deed.       There   are 

Uawthobne    several  reasons  why  they  should  be  required  to  execute  as 

precluding  them  from  afterwards  disputing  the  very  deed 

under  which  they  derive  a  benefit;  and  though  their 
deriving  the  benefit  may  have  the  same  effect,  I  think  the 
other  creditors  and  the  debtors  should  have  the  additional 
security  of  their  executing  the  deed. 

I  have  been,  then,  asked  to  distribute  the  fund  now  in 
the  hands  of  the  trustees.  It  may  be  hereafter  a  question 
of  some  doubt,  with  reference  to  the  proof  by  the 
two  Guihrldges  against  the  firm  of  three,  whether  for 
that  proof  they  should  come  in  pari  passu  with  the  general 
creditors  of  the  three  or  of  the  two.  My  present  impres- 
sion is  that  they  should  not.  Upon  the  whole,  however, 
questions  may  arise  rendering  it  doubtful  what  the  assets 
are,  and  I  do  not  see  my  way  at  present  to  order  an  actual 
distribution  of  the  fund.  I  have  been  also  asked  to  order 
the  fund  to  be  brought  into  Court  in  some  way.  That 
question  has  not  been  definitely  raised,  and  I  think  I 
could  only  properly  deal  with  it  on  a  specific  motion  for 
that  purpose.  The  trustees  do  not  wish  to  keep  the  fund 
in  their  hands,  and  it  ought  in  some  way  to  be  fructifying 
for  the  benefit  of  the  creditors,  but  I  do  not  think  I  ought 
to  deal  with  a  subject  of  that  kind  except  upon  direct 
application.  Then  I  have  to  say  as  to  all  parties  before 
me  that  they  have  all  failed,  and  failed  in  some  very 
material  portions  of  their  case ;  and,  I  am  disposed  with 
the  exception  of  the  provision  I  have  made  as  to  Mr.  Webb 
and  the  Wesley  an  Trustees  (s),  to  leave  all  parties  to  bear 
their  own  costs. 

Mr.  J,  W,  Stephen,  for  the  Defendants  the  trustees, 
and    Mr.    Webbj    for    Mr.   James    Webby    were    heard    in 

(s)    This  had  reference  to  an      of  fact  only,  and  not  reported, 
exception  turning   upon  matters 
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support  of  their  costs   respectively  being  made  costs  in 
the  cause. 

Mr.  T.  A' Beckett y  for  Messrs.  Finlay  d  Co.,  applied  for 
their  costs  of  appearing  upon  the  sixth  objection. 

Ma.  Justice  Molesworth. — I  reserve  my  decision  upon 
the  question  of  costs  till  to-morrow  morning. 
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1865. 


Heaps 

Hawthoenb. 

Judgment, 


Mr.  Justice  Molesworth. — In  this  case  I  have  since 
yesterday  been  considering  the  subject  of  the  trustees' 
costs.  The  Plaintiffs  and  the  trustees  concurred  in  the 
frame  of  a  report  by  which  all  the  creditors  were  made 
joint  creditors  of  the  Gutkridges  and  Webb.  It  was  neces- 
sary, in  order  to  resist  that  report  that  a  person  not  a  party 
to  the  cause  should  intervene,  and  he  has  intervened  suc- 
cessfully. The  report  is  advantageous  to  the  trustees  in 
their  individual  character.  Each  of  them,  as  creditors, 
derive  benefit  from  the  frame  of  the  report  more  advan- 
tageous for  them  than  the  rectification  of  the  report  which 
I  propose  to  make ;  and,  besides  that,  they  made  a  claim 
for  compensation  which  has  been  disallowed,  so  that  they 
stand  really  in  the  same  predicament  that  all  the  other 
parties  do,  that  they  have  been  unsuccessful  in  something; 
and,  instead  of  setting  about  apportioning  costs  in  matters 
on  which  they  are  successful,  and  making  them  pay  the 
costs  where  unsuccessful  and  be  paid  where  successful,  I 
thought  it  best  for  all  parties  to  leave  all  parties  to  abide 
their  own  costs.  They  have  all  been  in  the  wrong  in 
something,  and  I  have  been  indebted  to  all  of  them  for 
setting  the  Court  right  in  some  matter;  and  I  think  I 
shall  best  meet  the  rights  of  all  parties  by  leaving  all  the 
litigant  parties  before  me  to  abide  their  own  costs. 


March  23. 


Mr.  Bunny,  for  Mr.  James  Webb,  and  also  for  Mr.  Oermain 


9. 

Hawthoskie. 
Judgment. 
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1866.  Nicholson,  a  creditor,  applied  that  the  money  in  the  hands 
Heaps  of  the  trustees  might  be  ordered  to  be  brought  into  Court. 
All  the  materials  for  the  order  are  before  the  Court  in  the 
Master's  report;  and  this  is  an  application  which  may 
properly  be  made  on  the  hearing  for  further  directions. 
Dan.  Ch.  Frac,  2nd  ed.,  p.  1648. 

Mr.  J.  W,  Stephen  and  Mr.  Lawes  for  the  trustees  contra. 

Mr.  Justice  Molesworth. — I  think  that  the  greater  part 
of  this  money  ought  to  be  paid  into  Court ;  but,  at  the 
same  time,  I  stated  yesterday  that  I  did  not  think  I  could 
regularly  make  any  order  upon  the  subject,  because  this 
sum,  which  is  found  by  the  Master  to  be  in  the  hands  of 
the  trustees,  is  not  a  sum  which  necessarily  they  will  ever 
have  to  pay  into  Court.  They  have  incurred  costs  in  this 
suit  not  provided  for,  and  it  would  be  very  hard  to  deprive 
them  of  so  much  of  the  funds  in  their  hands  as  they  will 
probably  ultimately  be  allowed  to  deduct  for  their  costs.  I 
am  also  aware  that  the  trustees  are  involved  in  other  liti- 
gation as  to  which  they  would  be  entitled  to  their  costs 
out  of  this  fund.  I  therefore  do  not  think  that  I  should 
direct  the  whole  amount  to  be  paid  into  Court.  Besides 
that,  there  should  be  some  inquiry  as  to  its  manner  of 
investment  before  and  after  coming  into  Court.  I  would 
suggest  that  it  would  be  judicious,  to  save  the  expense  of  a 
motion,  that  the  trustees  should  consent  that  a  consider- 
able part  of  the  money  in  their  hands  should  be  brought 
into  Court;  but  there  ought  to  be  a  margin  left  to  in- 
demnify them.  In  strictness,  I  do  not  think  I  ought  to 
make  au  order,  unless  upon  consent.  [Mr.  J.  W.  Steplien. 
— The  trustees  are  willing  to  consent  to  any  order  your 
Honour  may  make.]  Then  I  would  say,  let  the  trustees 
be  at  liberty  to  transfer  the  whole  or  any  part  of  the  fund 
in  their  hands  to  the  credit  of  the  Master. 
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From  so  much  of  the  Order  on  exceptions  and  further         1865. 
directioDSi  as  allowed  the  1st,  2nd,  drd,  and  4th  exceptions,        Hbafb 
Messrs.  Towns  S  Co.  and  other  creditors  (including  the  „      ^* 

Plaintiff),  whose  proofs  on  N.  d  R,  QuUmdge  ^  Co,  were         

thereby  disallowed,  jointly  appealed,  on  the  grounds  that  ^  '  '  ' 
the  Master's  finding  as  to  the  identity  of  the  two  firms  Argument  on 
was  correct,  and  that  if  the  two  firms  were  not  held 
identical,  the  husiness  was  nevertheless  carried  on  by  N.  ^ 
R,  Guthridge,  as  the  agents  for  N.  d  R,  OtUhridge  ^  Co.,  in 
sach  a  manner  as  to  make  creditors  of  the  agent  firm 
creditors  of  the  principal.  The  Order  on  the  6th  and  7th 
exceptions  was  not  appealed  from. 

Mr.  Fellotoa,  Mr.  Eolroyd,  and  Mr.  T.  A'BecheU  for  the  Ap- 
pellants. The  language  of  the  deed  shows  that  it  was  not 
intended  to  bind  creditors  as  to  the  estates  upon  which 
they  were  to  rank.  There  is  no  reference  whatever  in  the 
deed  to  the  estate  column  of  the  first  schedule.  That 
column  might  have  been  omitted  altogether,  and  every 
clause  of  the  deed  would  be  clear  and  consistent  with  the 
omission.  In  the  second  schedule,  which  is  signed  by  the 
creditors,  no  such  column  is  introduced.  The  first  recital 
and  the  trust  for  payment  speak  of  creditors  of  N.  Crulh- 
ridge^  B,  Ghithridge,  and  J.  Webb  some  or  one  of  them ; 
not  of  creditors  of  N,  4r  -5.  Outhridge  and  of  N.  d  R.  Guth- 
fidge  ^  Co.;  that  distinction  is  only  recognised  in  the 
description  of  the  parties  to  the  deed,  where  it  would  not 
be  likely  to  attract  attention,  and  in  the  first  schedule. 
The  first  schedule  contains  the  name  of  no  person  who  is 
a  creditor  of  one  of  the  debtors,  yet  the  recital  asserts  that 
the  persons  named  in  the  schedule  are  creditors  of  some 
or  one  of  them :  the  recital,  therefore,  clearly  admits  of 
the  schedule  being  corrected  by  ascertaining  which  one  of 
the  debtors  is  indebted  for  debts  in  the  schedule  entered 
against  a  firm  of  two  or  three,  and  it  may  also  be  corrected 
by  shewing  that  persons  entered  as  creditors  of  a  firm  of 
two  are  in  fact  creditors  of  a  firm  of  three. 
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1865.  The  trust  for  pajrment  is  in  similar  language ;  and  the 

Heafe        reference  to  the  Master  to  ascertain  who  are  the  creditors 

Hawt  o    b    ^^^®^^sted  under  the  trust  is  equally  general  in  its  terms. 

A  recital  in  a  deed  is  only  an  estoppel  against  a  party  to 

^J^^al,^  it;  when  looking  at  its  object  and  operation,  the  recital 
can  only  be  considered  as  the  language  of  the  person  against 
whom  it  is  to  be  used.  Were  this  not  so,  a  recital  in  a 
conveyance  that  the  vendor  was  seised  in  fee  would  pre- 
vent the  purchaser  from  suing  on  his  covenants  for  tiUe 
on  finding  that  the  vendor  was  not  so  seised.  Stronghil  v. 
Buck  (t),  Kepp  V.  Wtggett  (v).  Here  the  language  of  the 
deed  is  the  language  of  the  debtors.  The  creditors  are 
not  estopped  by  the  deed,  and  it  has  no  value  as  evidence 
when  opposed  to  the  facts,  which  all  tend  to  show  that  the 
business  of  the  two  firms  was  carried  on  as  found  by  the 
Master.  The  report  does  not  deny  that  the  separate  firm 
of  N.  d  R,  Outkridge  existed  and  carried  on  business  for  a 
certain  time  and  for  certain  purposes,  but  denies  that  it 
was  a  separate  firm  for  the  purposes  of  the  contract. 

Mr.  Bunny  and  Mr.  Wehh  for  James  Webb,  Stronghil  v. 
Buck  shows  that  the  language  of  a  deed  may  be  accepted 
as  that  of  all  the  parties  to  it;  and  the  circumstances 
under  which  the  present  deed  was  executed  make  it  im- 
possible to  regard  its  language  in  any  other  light.  It 
expressly  provides  for  paying  three  firms  of  solicitors  their 
costs  incurred  in  its  preparation.  These  solicitors  repre- 
sented different  parties — debtors,  creditors,  and  trustees. 
The  schedule  is  part  of  the  deed,  and  so  is  the  description 
of  the  parties.  There  is  nothing  to  contradict  its  opening 
statement,  that  the  firms  carried  on  business  separately 
under  different  names,  or  to  disturb  the  arrangement  of 
creditors  upon  the  two  estates.  No  part  of  a  deed  should 
be  rejected  unless  inconsistent  with,  and  controlled  by, 
other  parts.  The  appellants  are  all  persons  claiming 
under  the  deed;  they  are  not  entitled  to  prove  in  this  suit 

{t)    14Q.  B.,781.  (v)    IOC.B.,86. 
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in  any  other  capacity,  and  thej  seek  to  deny  the  existence 

of  a  distinction  on  which  the  deed  is  based,  all  parties 

being  aware  at  the  time  of  its  execution  that  there  were  ^.^^^^^^ 

two  estates.     The  reference  to  creditors  of  one  of  the 

debtors  might  well  apply  to  those  as  to  whom  the  estate 

column  was  left  in  blank.     The  deed  has  been  completely 

ignored  by  the  Master,  instead  of  being  held  to  bind  those 

who  sought  to  prove  under  it.     The  bill  raises  no  such 

point  as  that  which  the  Master  has  undertaken  to  decide 

upon  the  suggestion  of  persons  coming  in  to  prove  as 

creditors. 


Mr.  J,  W.  Stephen  and  Mr.  Lawes  for  the  trustees 
defendants,  asked  that  the  trustees'  costs  before  the 
primary  Judge,  might  be  made  costs  in  the  cause. 

Mr.  FdlowSt  in  reply,  cited  Right  d  Jeffreys  v.  BuckneU  (ic). 

Cur.  adv,  vuU. 


The  Chief  Justice  read  the  judgment  of  the  Court,  -^ 

which  after  setting  out  the  facts  and  evidence  at  length,    Judgment  on 
proceeded  as  follows : — 


Appeal. 


We  think  the  fair  and  necessary  conclusion  from  the 
evidence  is  that  arrived  at  by  the  Master.  As  regards 
the  effect  of  having  either  executed  the  deed  of  assign- 
ment or  coming  in  under  it,  the  execution  of  a  deed 
operates  against  the  party  executing  either  as  an 
estoppel  or  an  admission — an  estoppel,  if  the  words  of 
the  person  to  be  estopped — an  admission,  if  the  facts 
stated  are  necessarily  and  fairly  brought  under  the 
notice  of  a  person  executing,  who,  from  having  executed, 
may,  with  a  greater  or  less  degree  of  force,  be  presumed  to 
have  read  the  deed.     No  part  of  the  instrument  bearing 

(w)  2B.  &Ad..278. 
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1865.         on  this  question  is  so  distinctly  and  clearly  the  words  of 

HsAPB       the  person  executing,  as  to  amount  to  an  estoppel.    As  an 

Hawthoene.  ^<^°iission,  its  force  will  depend  on  the  distinctness  of  the 

•  statement,  and  the  strength  of  the  presumption  that  the 

Appeal.  person  executing  read  it.  There  is  no  express  reference 
in  this  deed  of  assignment  to  the  column  inserted  in  the 
first  schedule,  and  headed  ''estate."  A  statement  is  added 
to  the  description  of  the  parties,  that  there  were  two  sepa- 
rate firms,  hut  no  more.  The  recitals  and  trusts  are  as 
applicahle  to  one  firm  consisting  of  three,  and  any  two  or 
one  of  the  three  individuals  constituting  that  firm,  as  to 
two  firms  and  their  memhers  respectively.  The  words 
"joint  and  separate"  do  not  convey  that  there  are  two 
firms;  they  are  applicahle  to  one  firm  and  its  several 
members.  No  violence  will  be  done  to  the  trusts  or  any 
material  part  of  the  deed,  by  holding  that  there  was  only 
one  firm.  The  report  being  in  opposition  to  the  deed  is 
therefore  objectionable  only  on  the  ground  that  it  is  in 
opposition  to  the  deed  as  part  of  the  evidence.  If  the  re- 
mainder of  the  evidence  counterbalances  that  part,  the 
objection  is  removed.  If  the  addition  or  description 
referred  to  is  disregarded  or  not  noticed — ^and,  inserted  as 
it  is,  the  statement  might  easily  escape  attention — the 
party  executing  may  never  have  seen  the  column  headed 
"estate"  in  the  first  schedule.  Its  omission  from  the 
second  schedule,  that  signed  by  the  creditors,  shows  that 
little  importance  was  attached  to  it  The  schedules  have 
evidently  been  hastily  prepared.  The  Geelong  creditors 
apparently  are  described  as  those  of  N.  d  R,  Guthridge  d 
Co.,  and  all  the  others  as  those  of  N.  d  R.  Ouihridge,  but 
many  are  without  any  estate,  and  some  have  been  wholly 
omitted.  The  creditors  signing  are  afforded  no  option  of 
deciding  what  estate  they  claim  under ;  there  are  not  two 
schedules,  either  of  which  they  may  select ;  there  is  not  a 
column  to  be  filled  up  by  them  or  on  their  direction.  In 
fact,  the  deed  affords  some  evidence  of  an  admission,  and 
the  force  of  that  admission  is  in  our  opinion  materially 
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weakened  by  the  mode  in  which  the  deed  itself  has  been 
prepared.  We  think  that  the  other  evidence  more  than 
outweighs  all  these  admissions,  and  that,  as  regards  the  „       *• 

creditors  generally,  there  was  only  one  firm.     The  report         

of  the  Master,  therefore,  is  not  against  the  material  ^pptal^ 
parts  of  the  deed,  though  it  may  be  opposed  to  the  evi- 
dence which  the  execution  of  that  deed  affords  as  against 
those  who  have  executed  it.  We  think  that  those 
creditors  who  have  not  executed  this  assignment  should, 
nevertheless,  be  held  bound  substantially  by  its  terms  if 
they  come  in  under  and  claim  the  benefit  of  its  provisions, 
but  they  should  not  be  in  a  worse  position  as  to  the  effect 
of  the  deed  as  an  admission,  than  those  who  have  executed. 
Our  opinion  that  there  was  only  one  firm  renders  it  unne- 
cessary to  consider  whether  the  Master's  report  was  correct 
on  other  grounds  than  those  assigned  by  him. 

The  appeals  have,  in  our  opinion,  been  sustained.  The 
trustees  were  not  granted  costs  at  the  hearing.  As  no 
misconduct  was  imputed,  it  seems  somewhat  unusual  to 
have  refused  them ;  but  we  are  unwilling  to  question  the 
discretion  of  the  Court  on  such  a  subject.  We  grant  the 
trustees  and  creditors  all  costs  of  appeal;  those  of  the 
trustees  to  be  paid  out  of  the  fund,  and  those  of  the 
creditors  by  the  Bespondent  Webb, 

Appeal  allowed. 


June  13. 
Mr.   Webb,  for  James   Webb,  now   moved   for   leave   to         Leave 
appeal  to  the  Privy  Council  from  the  above  decision  of  the    'o  Appeal  to 
full  Court ;  and  also  for  an  Order  that  all  further  proceed- 
ings in  the  cause,  and  the  enforcement  of  payment  of  the 
costs,  might  be  stayed  pending  the  appeal.     [Molesworth,  J. 
—Do  you  contend  that  leave  can  be  given  to  appeal  from 
fto  interlocutory  judgment?]      This  application  is  made 
under  the  Act  of  Council  15  Vic,  No.  10,  which  empowers 
the  Court  to  give  leave  to  appeal  from  any  decision  "  by 
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1865.  which  the  merits  of  the  case  may  he  concluded."  Here 
the  merits  are  concluded  ;  for  the  Master's  report  having 
Hawthobnb  ^^^°  confirmed  so  far  as  the  exceptions,  the  suhject  matter 
of  this  appeal,  are  concerned,  the  distribution  of  the  fund 
will  follow  as  a  necessary  consequence ;  and  if  this  decision 
be  not  appealed  from,  Mr.  Webb  cannot  effectually  appeal 
from  the  Order  distributing  the  fund,  which  will  be  a 
correct  Order,  if  the  present  Order  confirming  the  report 
be  allowed  to  stand.  As  to  the  stay  of  proceedings,  Attor- 
ney-General V,  BtUcher  {x\  and  The  Mayor,  ^c,  of  Gloucester 
V.  Wood  (y),  were  cited. 


Mr.  J.  W.  Stephen  for  the  Defendants  the  trustees, 
contra, 

Mr.  Holroyd,  for  the  creditors  Appellants  before  the  full 
Court,  submitted  that  under  the  Act  15  Vic,  No.  10,  the 
Court  had  no  jurisdiction  to  stay  proceedings  pending  an 
appeal. 


July  3. 
Judgment. 


Mr.  Webb  in  reply.  The  Court  has  inherent  jurisdiction 
to  control  proceedings  in  any  cause  before  it ;  and  may 
therefore  stay  proceedings  in  any  case,  whether  pending  an 
appeal  or  otherwise. 

Cur.  adv.  vuU. 


Mr.  Justice  Molesworth. — This  is  an  application  on 
behalf  of  Mr.  James  Webb  for  leave  to  appeal  to  the  Privy 
Council.  So  far  as  regards  the  decree  concluding  rights, 
I  think  that  the  Act  15  Vic,  No.  10,  clearly  applies 
to  a  case  of  this  kind.  The  Order  confirming  the 
Master's  report  is  one  by  which  the  rights  of  the  parties 
may  be  ultimately  determined  and  concluded.  Some 
question  might  be  raised  as  to  whether  the  Act  applies  to 
a  case  like  this,  where  the  interests  of  the  party  desiring 

(x)   4  Rubs.,  181.  (y)    3  Hare,  150. 
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to  appeal  are  complicated  with  those  of  other  parties.  I 
think,  however,  that  point  may  be  taken  to  be  settled  by 
the  decision  of  the  Court  in  Ex  parte  Holfe  and  Bailey,  In 
re  RutkJge  [z).  The  leave  to  appeal  will  therefore  be  given. 
As  to  staying  the  proceedings  pending  the  appeal,  that 
seems  to  be  left  unprovided  for  by  the  Act.  But  I  think 
the  Court  has  an  inherent  jurisdiction  in  its  discretion  to 
stay  proceedings  pending  an  appeal,  and  I  am  prepared  in 
this  case  to  act  upon  that  discretion.  The  Order  I  propose 
to  make  is  as  follows : — 


1865. 


Heape 

r. 

Hawthobne. 


Judgment. 


Allow  Mr.  James  Webb  to  appeal  to  Privy  Council,  on  condition  that 
he  within  three  months  give  security,  by  himself  and  two  sufficient 
rarities,  for  £500,  to  pay  all  costs  which  may  be  awarded  to  Keapon- 
den  ts  in  this  appeal  by  the  Privy  Council.  Stay  all  fnrther  proceedings 
in  the  cause  pending  the  appeal,  until  further  order,  except  as  to  costs 
ordered  to  be  paid  by  Webb,  by  order  May  18  last.  Order  that  if  Webb 
pay  them  to  the  parties  entitled  thereto  respectively  within  three 
months  of  taxation,  such  parties  respectively  give  him  security,  by 
thenuelves  and  sufficient  sureties,  to  refund  the  same  to  him  if  the 
decree  as  to  payment  of  such  costs  be  reversed  or  varied  by  the  Privy 
CoonciL  In  default  of  such  payment  within  three  months  after  taxa- 
tion, the  parties  entitled  to  such  costs  respectively  to  be  at  liberty  to 
enforce  payment  thereof. 


Order, 


(z)    2  W.  &  W.,  I.E.  &  M.,  51. 


W.  W.  k  a'b.      vol.  II. — EQ. 
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1865. 

March  30. 

ApHl  12. 

May  9,  18. 

"  The  Trustee 
Act  1856  " 
was  not  in- 
tended to  ob- 
viate convey- 
ancing diffi- 
cnltiesj  which 
may  easily  be 
got  over  by  a 
Uttle  tronble, 
delay,  and 
expense. 

The  mere 
absence  of 
conveyancing 
evidence  of 
heirship,  will 
not  justify  the 
Court  in 
granting  a 
vesting  order, 
where  there  is 
no  reasonable 
doubt  of  the 
fact  of  heir- 
ship. 


In  the  Matter  of  JAMES  ORR  deceased,  and  of 
"THE  TRUSTEE  ACT  1856." 


R 


ETITION  for  a  Vesting  Order  under  ''The  Trustee 
Act  1856."  The  facts  sufficiently  appear  from  the  judg- 
ment of  the  Court. 

Mr.  J.  W,  Stephen  in  support  of  the  petition.  The 
petition  is  presented  under  "  The  Trustee  Act  1856"  upon  the 
assumption  that  the  "Statute  of  Trusts  1864"  does  not 
come  into  operation  until  the  1st  January,  1866.  By  sec. 
104  of  that  Act  it  is  to  come  into  operation  on  the  "  first 
day  of  January  next  after  the  passing  hereof."  The  Act 
was  reserved  for  the  Royal  assent  20th  April,  1864,  and 
the  Royal  assent  was  announced  hy  proclamation  in  this 
Colony  on  the  27th  January,  1865.  No  doubt  the  Royal 
assent  was  given  in  England  in  1864,  but  by  5  «&  6 
Vic.y  cap.  Ixxvi.,  sec.  33,  "  No  bill  shall  have  any  force  or 
authority  within  the  Colony  until  the  Governor  shall 
signify  by  speech,  message  or  proclamation  that  Her 
Majesty  has  been  pleased  to  assent  to  the  same."  There- 
fore the  Act  only  has  authority  or  can  be  considered  as 
"  passed  "  from  the  proclamation  of  the  Royal  assent.  If 
the  Court  should  be  of  a  diflferent  opinion,  then  I  ask 
leave  to  amend  the  title  of  the  petition  (a). 

Cur.  adv,  vult. 


April  12. 
Judgment, 


Mr.  Justice  Molesworth. — An  application  has  been 
made  for  a  vesting  order  vesting  the  legal  estate,  which  is 
now  in  the  heir-at-law,  or  devisee  of  James  Orr,  deceased, 
in  the  applicants  as  beneficially  entitled.  The  difficulty 
arises  from  James  Orr  having  died  in  England,  and  left  a 
will,  of  which  there  is  no  copy  in  this  country ;    but  there 

(a)    No  judgment  was  given  upon  this  point.    But  see  the  next  cue. 
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is  no  reason  to  suppose  that  that  will  devised  the  legal  ^^^' 
estate  in  the  property  in  question.  There  ig  in  support  j»  re 
of  the  petition  the  affidavit  of  his  eldest  son,  or  supposed  ^"°' 
eldest  son  and  heir,  stating  that  he  is  such  eldest  son  and  Judgment. 
heir,  but  there  is  some  difficulty  in  getting  documents  to 
constitute  conveyancing  evidence  of  it.  There  are  no  facts 
debateable  about  it.  There  is  not  the  least  doubt  that  he 
left  a  will,  and  there  is  no  difficulty  in  ascertaining,  with 
a  trifling  delay,  its  precise  contents ;  and  as  to  the  other 
matter,  that  this  gentleman  is  the  son  and  heir,  there  is 
no  reasonable  doubt  of  the  fact.  I  do  not  think  that  "  Tlie 
Trustee  Act  1856"  was  intended  to  obviate  this  class  of  con- 
veyancing difficulties,  which  may  be  so  easily  got  over  by  a 
little  trouble,  delay,  and  expense.  Tbe  Act  states  that  if  I 
make  an  order  based  upon  an  uncertainty,  whether  a 
person  left  a  devisee,  or  who  is  the  heir,  that  that  order 
shall  be  conclusive  evidence  of  all  those  facts  not  being 
ascertained ;  and  I  am  called  upon  to  make  an  order  in  a 
case  in  which  it  is  perfectly  certain  that  all  those  facts  may 
be  ascertainable  without  any  considerable  inconvenience, 
or  much  delay  or  expense.  I  do  not  think  that  the 
^^ Trustee  Act"  is  to  be  converted  into  a  mere  conveyancing 
&cility  in  this  way,  where  there  is  no  substantial  difficulty 
to  be  got  over,  and  I  do  not  think  I  should  make  such  an 
order. 

No  order. 


From  this  judgment  the  Petitioners  now  appealed  ex       May  9. 
parte  to  the  full  Court  (6). 

Mr.  (7.  W.  Stephen  for  the  Appellants.     The  evidence  of   Argument  on 
a  will  and  the  evidence  of  heirship,  must  alike  be  brought         ^^^^  ' 
from  England  at  great  cost.      This  cost  the  owners  of  the 
beneficial  interest  in  the  land  desire  to  escape,  and  it  is 
submitted  for  them  that  the  case  is  one  of  those  within 
(h)    Coraiii  StaweU,  C.  J.,  Barry,  J.,  and  Williams,  J. 

I  2 
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1866. 
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the  intention  and  scope  of  the  "Trustee  Act"  and  of  its 


In  re         machinery  of  vesting  orders. 
Obb. 


Cur.  adv.  vidt. 


May  18. 

Judgment  on 
Appeal, 


The  Chief  Justice  read  the  judgment  of  the  Court,  as 
follows : — 

Appeal  from  refusal  to  grant  a  vesting  order  under  the 
" Trustee  Act"  James  Orr,  late  of  Stratford  Lodge,  on  the 
River  Coliban,  had  several  sons,  of  whom  John  was  the 
eldest.  In  January,  1854,  be  sold  to  John  and  one  of  his 
younger  sons  lands  at  Stratford  Lodge,  and  received  the 
purchase  money.  Soon  after  the  sale  he  left  this  country, 
and  lived  in  England.  In  September,  1856,  a  deed  pur- 
porting to  be  a  conveyance  of  this  land  to  the  purchasers 
was  executed  by  his  attorney,  but  owing  to  the  insufficiency 
of  the  power  no  estate  passed.  Whilst  resident  in  England 
he  married,  made  a  will  there,  and  died.  There  is  no 
copy  of  his  will,  but  there  is  no  reason  to  suppose  that  it 
contained  any  devise  of  the  trust  estate  in  this  land.  In 
support  of  the  application  for  a  vesting  order,  John  Orr 
deposed  that  he  was,  as  he  believed,  the  eldest  son  and 
heir-at-law  of  James,  but  not  having  been  born  in^  this 
country  he  is  not  furnished  with  proof  of  either  the 
marriage  of  his  parents  or  his  own  birth.  He  also  deposed 
that  he  believed  the  will  contained  no  devise  of  these 
lands  or  of  the  trust  estate,  but  that  he  bad  not  seen  a  copy. 

The  applicants  relied  on  the  15th  section  of"  2'he  Trustee 
Act  1856,"  and  urged  that  it  was  not  known  who  is  the 
heir  or  devisee  of  James,  as  John  had  no  proof  of  his  heir- 
ship and  there  was  no  copy  of  the  will.  The  words  "  not 
known  "  imply,  in  our  opinion,  an  uncertainty — an  absence 
of  facts  of  general  belief,  from  which,  not  regarding  the 
iniles  of  evidence,  it  may  be  reasonably  inferred  who  was 
the  heir,  or  who  the  devisee.     But  if  tliis  inference  may  be 
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fairly  drawn,  an  absence  of  absolute  conveyancing  proof         1865. 
will  not  render  the  fact  **  unknown."     The  present  case         /» re 
furnishes  an  ilhistration.     No  moral  doubt  exists  that  John         ^°^- 
is  the  heir,  and  that  the  trust  estate  has  not  been  devised.    Judgment  on 
Conceding  that  an  uncertainty  respecting  the  devisee  may  ^^^^  ' 

be  caused  by  an  uncertainty  respecting  the  fact  of  a  devise, 
still  it  cannot  be  fairly  said  that  it  is  not  known  who  is 
the  heir,  for  the  person  who  is  known  and  believed  to  be 
the  heir  swears  that  he  believes  he  is  so,  and  proof  can  be 
readily  adduced.  Nor  is  the  devisee  unknown,  for  it  is 
not  suggested  that  the  will  contains  a  devise  of  this  land, 
and  a  copy  may  be  easily  obtained.  The  facts  are  known, 
but  they  cannot  at  present  be  proved. 

The  Act  was,  in  our  opinion,  passed  to  remedy  cases  of 
inconvenience ;  but  if  the  applicants  are  correct  in  their 
view,  a  technical  objection  to  some  portion  of  proof,  which 
might  be  removed  by  reference  to  an  adjoining  country, 
would  give  the  Court  jurisdiction.  Difficulty  of  obtaining 
proof  may  be  so  great  as  to  cause  uncertainty,  and  thereby 
render  the  heirship  or  devise  "  unknown;"  but  we  think 
an  objection  on  the  grounds  of  absence  of  evidence — an 
objection  which  might  without  any  great  expenditure  of 
time  or  trouble  be  removed — will  not  justify  the  Court  in 
granting  the  order  sought.  Reference  has  been  made  to 
the  44th  section.  In  our  opinion,  that  section  should  not 
on  the  one  hand  deter  the  Court  from  acting  lest  unforeseen 
injury  might  arise,  nor  on  the  other  lead  the  Court,  in 
cases  where  the  jurisdiction  is  doubtful,  to  assume  they 
possess  it,  merely  because  the  order  when  pronounced  is 
itself  conclusive  evidence  of  its  legality.  Wo  think  the 
present  case  does  not  fall  within  the  Act,  and  that  the 
original  application  was  properly  refused. 

Appeal  dismissed. 


104  SUPREME  COURT  :  VICTORIA. 


In  the  Matter  of  the  Will  of  WILLIAM  TURNER 

(deceased)  ;        AND      IN      THE      MaTTEB      OF        "  THE 

WherTI^Act  TRUSTEE  ACT   1856." 

of  the  Vic-  -w-^ 

menUs  re- ""'    Jt  ETITION  under  *'  The  Trustee  Act  1856  "  for  a  vesting 

served  for  the    order. 
Bojal  aasent, 
it  does  not 

tKv  W.       **^-  ^'^^  f"""  *^®  petition. 

eignification 

message,  or'  ^^-  JUSTICE  MoLEswoRTH. — 1  must   consider  whether 

proclamation"  this  petition  should  be  entitled  under  the  Act  of  1866  or 

of  the  Royal  ^ 

assent  having    the  recent "  Statute  of  Trusts  "  (c).    Subject  to  that  I  will  make 

been  given.        ^i^^  ^^der. 

Cur,  adv,  vuli. 


June  13.  Mr.  Justice  Molesworth. — I  do  not  think  the  Conso- 

Ju^mmi.      ligation  Act,  "  The  Statute  of  Trusts  1865  "  "  passed  "  until 

the  proclamation  of  it  in  this  Colony,  so  that  it  does  not 
«  come  into  operation  until  the  1st  of  January  next.     The 

petition,  therefore,  is  properly  entitled  under  the  former 

Act 

Order  as  prayed. 


(p)    See  upon  this  point  the  argoment  in  the  last  case. 
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THE    AUSTRALIAN    TRUST    COMPANY    v.    THE       J^^ 
COLONIAL  BANK  OF  AUSTRALASIA.  Ma^i8^5. 

Fin  a  fore- 
ORECLOSURE  SUIT  by  mortgagees  in  possession,  closure  suit. 

Under  the  ordinary  foreclosure  decree   the   Master  had  allowed  the 

reported  the  amount  due,  and  fixed  a  time  for  payment,  mortgagee 

.   .  interest  to  the 

In  amymg  at  this  amount  he  had  given  the  mortgagees  time  fixed  for 

credit  for  interest  prospectively  to  the  day  fixed  for  pay-  ^^^^im 
ment,  and  had  debited  them  with  the  amount  which  would  with  the  rents 
probably  be  received  for  rent  up  to  that  day.     Default  was  ^oidd  pro- 
made  in  payment  at  the  time  appointed.  bably  receive 

in  the  mean- 
time, and 

Mr.  Bunny  now  moved  for  an  order  of  foreclosure  abso-  ^^^  * 

lute.     Such  an  order  was  made  in  Croshie  v.  Chambers  (d).      spectively. 

Default  was 
made  in  pay- 

Mb.  Jostioe  Molesworth. — I  must  consider  this  case.  ment.    On 
_,,  motion  for 

There  is  only  one  case,  I  think,  in  which  I  have  made  foreclosure 

8uch  an  order.  *^^^^^\u  . 

Meld,  that 
although  the 

Mr.  J,  W,  Stephen,  as  am  cur,  mentioned  Payne  v.  Keogh  (e),  ^^^roiSaWy 

incorrect,  yet 

Mr.  Justice  Molesworth. — I  think  that  case  is  distin-  any,  wascom- 

guishable  from   the  present.      There  the  Master  did  not  ™^**f^  ^^5^ 

biie  III  aster  8 

find  the  amount  due  prospectively.  report  was 

Cur.  adv.  mU.  ~f  ™«1' 

mortgagor  not 

appearing  to 
object,  Order 

Mr.  Justice  Molesworth  : —  ^^^  foreclosure 

absolute  made. 


In  this  case  Mr.  Bunny  moved  for  an  order  of  foreclosure.       Jtfay  25. 
The  peculiarity  of  the   case   consists   in   this,  that   the      judgment, 
mortgagee  is  in  possession  and  receipt  of  the  rents  and 
profits.    The  Master  made  a  report  allowing  the  mortgagee 
the  interest  which  would  accrue  down  to  the  time  fixed  for 

(<0    Sup.  Ct.,  Vic,  1857.  (fl)    -4n<tf,p.  80. 
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1865. 

australiait 
Tbttst  Coy. 

V. 

Colonial 
Bank  of 

AuSTJStALASIA. 

Judgment. 


payment,  and  charging  the  mortgagee  with  the  rents  which 
would  probably  be  received  in  the  meantime,  and  struck  a 
balance  of  what  would  prospectively  be  due  at  the  period 
in  question.  That  balance  was  not  paid  at  the  time  fixed, 
and  the  motion  is  now  for  foreclosure  absolute.  I  have 
looked  through  the  text  books  to  see  if  there  is  any  such 
practice  in  England,  and  I  apprehend  there  is  not  The 
form  given  in  Seton,  p.  893,  indicates  that  the  amount  is 
ascertained  prospectively,  adding  interest  down  to  the  time 
fixed  for  payment;  but  there  is  no  instance  in  which,  as 
in  this  case,  credit  is  given  for  rents  which  would  probably 
be  received  in  the  mean  time.  In  the  same  page  of  Seto7i 
the  authorities  are  collected  where  foreclosure  has  been 
refused  to  a  mortgagee  in  possession,  he  having  received 
moneys  subsequently  to  the  ascertainment  of  what  w^ill  be 
due  on  a  future  day.  The  most  recent  authority  in  which 
the  Court  refused  to  act  in  favor  of  a  mortgagee  in  such 
a  case,  is  BiuiJuinan  v.  Greenicay  (/).  There  is  a  subsequent 
case  of  Constable  v,  Houick  (g),  in  which  it  was  held  that 
receiving  rent  after  the  period  fixed  for  payment  did  not 
prevent  the  mortgagee  obtaining  a  decree  for  final  fore- 
closure. I  have  been  referred  to  the  case  of  Croshie  v. 
Chambers  in  this  Court  in  the  year  1857.  That  case  was 
not  before  me,  and  I  do  not  know  what  amount  of  discus- 
sion the  subject  then  received.  Since  that  there  has  been 
the  case  of  Payne  v,  Keogh,  There  the  report  was  not 
drawn  in  the  same  way  as  the  present,  and  a  new  day  for 
payment  was  fixed.  There  was  another  case  between  the 
same  parties  as  in  the  present  suit,  in  which  I  made  an 
order  absolute,  on  materials  the  same  as  the  present.  I  do 
not  think  there  is  any  practice  established  upon  the 
subject,  and  I  do  not  think  the  course  now  sought  is  right. 


But  then  I  have  to  consider  whether  it  is  for  me  to  take 
this  objection.  In  all  the  cases  which  I  have  found,  the 
mortgagor  appeared  to  object  to  the  foreclosure  in  some 

(/)     12Beav.,  355.  (g)    5  Jur.,  N.S.,  331. 
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shape  or  other.     In  this  case  the  person  entitled  to  redeem         1866. 
was  served  with  a  warrant,  before  the  Master  prepared  his    austealian 
report.     He  did  not  think  fit  to  attend,  and  the  Master     Teubt  Coy. 
made  his  report,  and  that  report  has  been  confirmed.     If      Colonial 
an  error  is  committed,  I  should  say  it  was  rather  at  the  AusraALASLA.. 
time  when  that  report  was  confirmed  than  at  the  present 
stage  of  the  proceedings.     Although  my  impression   is 
against  the  propriety  of  the  practice,  I  do  not  think  it  is 
for  me  to  take  the  objection,  the  mortgagor  not  appearing, 
and  therefore  I  make  the  order  for  foreclosure  as  sought. 

Order  absolute  for  foreclosure. 


Judgment. 


T 


yOUNGHUSBAND  v.  DE  LACY.  Mayis^ 25. 

Where  by  an 

HE  Bill  in  this  case  was  for  adjusting  the  rights  of  ^^J^^f^^o 
persons  interested  as  partners  in  the  working  of  certain  between  the 
patents.      The  Defendant  had  put  in  his  answer,  and  an  g^^^without 

injunction  had  been  obtained  restraining  him  from  work-  the  interven- 
,  o,    1  11.  1         tion  of  their 

mg  the  patents.      Subsequently  the  parties   executed  a  solicitorB,  the 

deed  of  dissolution  of  partnership  and   mutual   release,  ^jH  was  to  be 

'^  ^  dismissed 

compromising  the  suit,  and  containing  an  authority  to  without  costs, 

dismiss  the  bill  upon  the  terms  of  each  party  paying  his  the  solicitor  of 

own  costs,  and  for  that  purpose  each  party  authorised  and  the  Defendant, 

empowered  the  other,  or  his  solicitor,  or  any  solicitor  he  j^ad  not  been 

might  appoint,  at  the  cost  of  the  party  applying,  to  instruct  P^^  had  not, 

counsel  to  move  to  dismiss.  of  fraud,  any 

right  to  object 
to  the  dis- 

The  Plaintiff,  now  moved   on   notice   to  the  Defend-  missal  of  the 

i-»*ii 

aDt*s  solicitor,  to  dismiss  the  bill  upon  the  terms  agreed 
upon.  It  appeared  that  the  parties  had  settled  their 
differences,  without  the  intervention  of  their  respec- 
tive solicitors ;  and  that  the  Plaintiff  afterwards  in- 
structed   his    solicitor    to    prepare    the    deed    of   com- 
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promise.  The  Defendant's  solicitor  hearing  of  this, 
wrote  to  the  Plaintiff's  solicitor,  "  Understanding  from 
jou  that  the  parties  to  the  suit  are  ahout  settling  their 
disputes  without  the  intervention  of  their  solicitors,  I  heg 
to  say  that  I  have  a  claim  against  Mr.  De  Lacy  for  my 
costs  of  the  s&it,  and  on  any  arrangement  heing  made 
without  securing  my  costs  to  my  satisfaction  I  shall  hold 
your  client  liahle  to  me  for  the  amount." 


Mr.  Bayne,  the  Defendant's  solicitor,  filed  an  affidavit 
in  opposition  to  the  motion,  in  which  he  deposed  that  he 
helieved  an  unfair  advantage  of  the  Defendant's  pecuniary 
position  had  heen  taken  to  drive  him  to  an  unfavorable 
compromise,  and  that  the  Plaintiff  and  his  solicitor  had 
procured  the  Defendant  to  collude  with  them  to  deprive 
the  deponent  of  his  claim  for  costs. 


Arffumewt, 


Mr.  J,  W,  Stephen,  for  the  motion,  submitted  that  a 
solicitor  had  no  vested  right  in  litigation,  which  he  could 
set  up  to  prevent  the  dismissal  of  a  bill.  The  Plaintiff  was 
dominm  litis,  and  could  dismiss  his  bill  at  any  time  before 
the  hearing,  subject  to  payment  of  costs,  or  by  the 
Defendant's  consent.     Smith's  Ch.  Prac,  Qth  ed,,p,  864. 


Mr.  BiUing,  for  Mr.  Bayns,  contra.  Neither  the  Plaintiff 
nor  his  solicitor  deny  the  collusion  charged.  The  Courts 
have  constantly  recognised  a  solicitor's  right  to  prevent 
the  settlement  of  litigation  which  he  has  been  conducting, 
unless  the  settlement  make  provision  for  the  payment  of 
his  costs.  Swain  v.  Senate  (h).  Read  v.  Dupper  (j),  Sheppard 
V,  Sherrock  (k).  Chapman  v.  Haw  {I), 


Mr.  J.  W,  Stephen  in  reply.  In  all  the  cases  cited  there 
has  been  a  fund  in  court,  on  which  the  solicitor  might  be 
held  to  have  a  lien ;  or  there  has  been  a  sum  recovered,  to  be 


(h)    2  Bob.  &  PnU,  N.  B.,  99. 
O)    6.T.  R.,861 


(k)  Al.  &  Nap.,  93. 
(0   1  Taunt.,  340. 
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receiTed  by  the  litigant ;  and  he  has  not  been  allowed  to 
receive  it,  without  paying  the  solicitor  who  helped  him  to 
get  it.  The  present  case  is  very  different.  It  is  not  even 
alleged  that  the  Defendant  had  a  probability  of  success  in 
the  suit,  or  that,  in  any  event,  the  Plaintiff  would  have 
had  to  pay  the  Defendant's  costs. 

Cut.  adv,  mtU. 


1865. 
Yoimo- 

HrSBAlO) 
V. 

BeLact. 


Argument, 


Mb.  Justice  Molesworth. — In  this  case  the  Defend- 
ant's quondam  solicitor  objected  to  the  dismissal  of  the 
bill  as  a  fraud  on  his  prospects  of  being  paid  costs  by  the 
Plaintiff.  I  have  been  referred  to  many  instances  in  which 
Courts  have  held  in  favor  of  the  Plaintiff's  attorney,  when 
a  compromise  between  the  Plaintiff  and  Defendant  has  been 
come  to,  and  the  Plaintiff's  attorney  alleges  that  it  has  been 
done  to  defeat  his  right  to  costs,  and  asks  that  his  rights 
may  be  protected ;  but  such  cases  as  to  protection  of  the 
Defendant's  attorney  are  at  least  uncommon.  I  have  only 
found  one,  Irving  v,  Viana  {m).  In  that  case,  however,  what 
was  established  was,  not  a  lien  on  the  prospect  of  recover- 
ing costs,  but  on  a  fund  in  Court.  I  have  found  a  reference 
to  one  other  case  in  the  Irish  Exchequer,  Sterne  v.  Whit- 
jiddj  in  which  the  Defendant's  attorney  objected  to  a  compro- 
mise between  the  lessor  of  the  Plaintiff  and  the  Defendant, 
as  fraudulently  depriving  him  of  his  costs,  and  in  that 
case  the  attorney  was  unsuccessful.  I  can  imagine  cases 
iu  which  the  prospect  of  the  Defendant's  attorney  being 
paid  his  costs  by  the  Plaintiff  is  so  probable  and  near  that 
it  would  be  a  fraud  to  compromise  behind  his  back ;  but 
this  case  does  not  come  near  that,  and  he  should  not,  I 
think,  be  heard  to  object.  He  does  not  even  allege  that  he 
anticipated  the  payment  of  his  costs  by  the  Plaintiff,  nor 
does  he  state  that  the  Defendant  is  unable  to  pay  him.  I 
shall  grant  the  order. 

Bill  diamiased  without  costs. 


May  26. 
Judgment, 


(m)    2Y.  &J.,70. 
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^3^^      EDDY  V.  THE  WORKING  MINERS'  GOLD  MINING 
May  29.  COMPANY,  REGISTERED. 

June  8. 

Shares  in  a  _±_  HE  Plaintiff  was  the  holder  of  ten  original  shares  in  a 
pany  winnot      gold-mining  company  which  had  been  registered  under 

be  sold  under    ^he  Act  24  Vic.,  No.  109,  and  was  afterwards,  on  the   19th 

a  County 

Court  execu-      of  November,  1864,  registered  under  the  Act  No.   228. 

The  ownerof  ^P^^  ^^®  second  registration  the  original  shares  were  each 
shares  so  sold,  subdivided  into  four.  On  the  10th  of  June,  1864,  a  judg- 
against  the  ment  was  obtained  in  the  Cgunty  Court  of  Ballarat  by  one 
company,with-  Kenworthy  against  the  Plaintiff  and  others  for  the  sum  of 

out  making  ^     o  _  .  .  ,  , 

the  purchaser  dS220  6s.,  and  a  warrant  of  execution  was  issued  upon  the 
?n^"or'  ^e'ifo^'.  j^^^g^ient  against  the  Plaintiff  in  this  suit,  Defendant  in 
nition  as  a  the  action.  On  the  24th  November,  1864,  a  notice  in 
and7orscripto  wi^^i^^g  ^^s  served  by  the  County  Court  bailiff  on 
he  issued  to  Marshall,  the  manager  of  the  company,  requiring  him  not 
chavscrhadpre-   to  transfer  or  deal  with  the  Plaintiff's  share  or  interest; 

viously  given     ^nd  on  the  80th  of  November  the  bailiff  purported  to  sell 

notice  to  the 

company  not  to  to  Kenworthy,  the  Plaintiff's  interest  in  the  shares  for  the 

sh^eZ'^and"^  sum  of  ^^226,  and  signed  a  bill  of  sale  thereof.  Kmworthy's 
was  out  of  the  solicitors  also  wrote  to  Marshall  requesting  him  not  to 
^  ^D&x%Q^'      transfer  or  deal  with  the  shares.      After  the  second  regis- 

made  as  pray-  tration  of  the  company  the  Plaintiff  applied  to  be  permitted 
ed,  in  the  ab- 

sence  of  the  to  execute  the  deed  of  settlement  as  holder  of  forty  shares, 
purchaser,  and  ^y  virtue  of  his  original  ten  shares  each  subdivided  into 

with  costs  •'  ° 

against  the  four,  and  for  scrip  certificates  for  the  forty  shares ;  but  the 
company.  Defendants  refused  to  permit  him  to  execute,  to  issue 

certificates,  or  to  enter  his  name  in  the  company's  books 
as  required  by  the  provisions  of  the  Act  No.  228.  Under 
these  circumstances  the  Plaintiff  filed  a  bill  against  the 
company  and  Marshall,  their  manager,  to  compel  them  to 
do  so,  submitting  that  the  attempted  sale  under  the 
County  Court  execution  was  invalid  and  inoperative^ 
and  that  the  Plaintiff's  interest  as  such  shareholder 
could  not  be   sold    under    a  County  Court    execution. 


■^ 
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Kmworthy  was  out  of  the  jurisdiction.  The  Defendants* 
answer  admitted  the  facts,  submitted  that  Kenworthy,  who 
had  applied  to  be  registered  as  a  shareholder,  was  a  neces- 
sary party,  and  that  he  and  the  Plaintiff  ought  to  inter- 
plead ;  and  further  submitted  to  act  as  the  Court  should 
direct,  seeking  to  be  protected  from  the  consequences  of 
litigation  in  respect  of  adverse  claims. 


Ill 


1865. 
Eddy 

V. 
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Company. 


Statement. 


Mr.  Bunny  and  Mr.  J,  W.  Stephen  for  the  Plaintiff.  The 
sale  is  inoperative,  as  there  is  nothing  in  the  ''  County 
Court  Act "  21  Vic,  No,  29,  to  empower  a  bailiff  to  sell 
stock  or  shares.  The  Act  points  out  the  goods  which  a 
County  Court  bailiff  may  seize,  but  says  nothing  about 
shares.  Stock  or  shares  can  only  be  made  available  for 
creditors  by  a  charging  order  under  the  "  Common  Law 
Practice  Act"  19  Vic,,  No,  19,  sees.  186-7.  Such  property 
is  not  within  the  provisions  of  the  Statute  of  Frauds  as 
goods,  nor  is  it  transferable  by  delivery.  Addison  on  Con- 
tracts, 204,  Humble  v.  Mitchell  (n). 


Aryumewt. 


Mr.  Holroyd,  for  the  Defendants,  did  not  argue  that  the 
sale  was  operative.  He  submitted  that  there  being  a 
question  at  issue  between  two  persons,  each  claiming  the 
same  thing  from  the  company,  it  should  be  protected  by 
the  presence  of  both,  and  that  relief  could  not  be  given  in 
the  suit  unless  Kenworthy  were  made  a  party.  He  and  the 
Plaintiff  should  be  compelled  to  interplead,  and  in  no  event 
should  the  company  have  to  pay  the  costs  incurred  in 
determining  a  question  raised  by  third  parties.  The 
benefits  of  interpleader  were  not  confined  to  cases 
in  which  the  facts  were  uncertain,  but  embraced  those 
in  which  legal  questions  arose,  which,  until  decided, 
must  always  be  deemed  uncertain.  Langston  v,  Boyl- 
<ton  (o),    Angell  i?.    Hodden    (p),    Morgan  v,   Marsack  (q), 


W  11  A.  it  E.,  205. 
(o)   2  Ves.,  jun.,  101. 


(p)    15  Ves.,  244. 
iq)    2Mer.,  107. 
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Blank  v.  BoUon  (r\  Jones  v,  Thomas  (s\  East  India  Company 
V.   LUtledaU  (<). 

Mr.  Bimny  in  reply. 

Mr.  Justice  Molesworth.  —  There  is  a  difference 
between  the  cases  cited  and  the  present.  In  the  former, 
actions  had  actually  been  commenced  against  the  stake- 
holder, or  legal  proceedings  were  threatened  by  adverse 
parties.  In  the  present  instance  there  is  only  one  claimant 
who  has  proceeded  against  the  company ;  all  that  was  done 
on  behalf  of  the  other  was  to  write  a  letter  to  the  manager 
requesting  him  not  to  deal  with  the  shares.  I  have  made 
up  ray  mind  to  pronounce  a  decree  for  the  Plaintiff,  but  I 
shall  defer  doing  so  until  I  have  more  fully  considered  the 
question  of  costs. 


June  8.  Mr.  Justice  Molesworth. — In  this  case  I  am  prepared 

to  make  a  Decree  as  prayed,  with  costs  against  the  com- 
pany, and  shall  direct  the  scrip  certificates  to  be  delivered 
within  a  month.  I  do  not  think  there  are  any  further 
directions  necessary. 


(r)    18VeB.,  292,  (*)    2  Sm.  &  Giff,  186.  (<)  7  Hare,  57. 
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SIMSON  V,  THE  QUEEN.  18^^- 

Jvhf  3,  4,  10. 
ETITION  under  the   "  Crown  Remedies  and  LiahUity         


Statvle  1865/'  by  the  assignee  of  a  certificate-holder,  under  Holders  of 

the  23rd  section  of  the  "  Land  Act  1862,"  for  the  specific  f^'^^gj 

performance  of  an  agreement  to  lease  two  adjoining  allot-  the  "Land 

ments  of  land  in  the  agricultural  area  of  Eurambeen,  not  g^^  23  were 

then  open  for  selection  bv  the  general  public.  ^^^  entitled  to 

any  prCTeren- 
tiid  right  of 

The  alleged  contract  consisted  in  the  suppliant  having  *®^??*2? .  a^ 

gone  to  the  office  of  the  Board  of  Land  and  Works  at  but  were  to 

Melbourne,  and  there  pointed  out  upon  the  map  of  the  ^^^  ^.-^jg  ^^^ 

agricultural  area  in  question  two  allotments  he  desired  to  plac®  ^  other 

select,  and  tendered  to  the  President  of  the  Board  the  rent  priority  of  se- 

in  cash  for  these  allotments.      The  petition  asserted  that  Jf^t"^^  ^»^  *o 

^  be  determined 

this  transaction  was  all  that  the  Land  Acts  of  1862  and  by  lot. 

1865  required  to  give  a  certificate-holder  a  right  to  a  lease  ^^  j^g  w*^ 

of  the  allotments  selected,  and  that  the  sections  of  the  Act  cladee  appli. 

and  regulations  for  drawing  lots  for  priority  of  selection,  that  Act  nnd 

had  no  application  to  a  certificate-holder.      It  prayed  that  'ipder  the  Act 
^^  ^    '^  of  1862,  in  one 

the  suppliant  might  be  declared  entitled  to  a  lease  of  the  system  of  se- 

allotments ;  that  a  lease  might  be  granted  him  accord-  ^^^'J ^^' 

ingly;  and  that  an  injunction  might  issue  restraining  the  Act  of  1866. 

land  officer  of  the  agricultural  area,  of  Eurambeen,  and  the  «*exereiTethe 

Board  of   Land  and  Works,  from   allowing  any  other  right  of  selec- 

person  to  become  the  selector  of  these  allotments.  47ofthe  Actof 

1865,  mean  no 
more  than  to 
Mr.  Btmny,  Mr.  Wood,  Mr.  Fellows  and  Mr.  A'BeckeU  for  obtain  recog- 

the  suppliant.     The  suppliant's  payment  for  his  certificate  ^J^^^^i   . 

tion,  and  after 
recognition  of  snch  right,  selection  by  a  certificate  holder,  can  only  be  made  before  a 
land  officer,  at  the  same  time  and  place  with  selectors  nnder  the  Act  of  1865. 

Acts  giving  to  a  class  rights  in  Crown  property  against  the  public,  should  be  con- 
ttnied  strictly  as  against  that  class. 

Semble  that  the  granting  of  a  certificate  nnder  the  Land  Acts  of  1862  and  1866, 
tod  the  application  of  the  certificate  holder  to  select,  and  tender  of  his  money,  do  not 
constitute  any  contract  within  the  meaning  of  the  "  Crown  Memedies  amd  ZAobiUty 
StaiuU  1865." 
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and  his  tender  of  the  money>  or  even  his  mere  visit  to  the 
office  of  the  Board,  would  supply  sufficient  consideration  to 
bring  him  under  the  provisions  of  the  Act,  and  make  a  con- 
tract with  him.  He  might  have  been  held  to  the  contract 
by  the  Crown  had  the  rent  been  accepted,  and  he  had  a  cor- 
responding right  to  obtain  a  lease,  notwithstanding  the 
improper  refusal  to  take  the  money.  The  decree  in 
Dallimore  v.  The  Qmen  (y)  is  a  direct  authority  in  favor  of 
the  present  application.  An  injunction  was  there  granted 
against  the  Crown  to  prevent  a  violation  of  the  "  Land  Act 
1862."  The  right  of  the  suppliant  to  select  was  not 
vexatiously  asserted  or  attempted  to  be  enforced,  and  the 
rejection  of  his  application  by  the  Board  of  Land  and 
Works  was  improper  and  contrary  to  law.  Story* s  Equity 
Jurisprudence,  s,  1050,  Cook  v.  Field  (m?),  Squire  v,  Camphdl  [x\ 
RaTikin  v.  HussJcinson  (y). 


On  the  construction  of  the  two  Land  Acts,  sees.  1 7  and 
28  of  the  Act  1862,  if  compared,  would  show  a  clear  distinc- 
tion between  the  position  of  a  certificate-holder  and  that  of 
one  of  the  general  public.  The  former  became  the 
selector  by  paying  the  rent,  the  latter  became  the  selector 
by  paying  rent,  "  if  no  prior  applicant  had  made  such  pay- 
ment." Another  section  provided  that  rival  applicants 
should  draw  lots,  but  the  certificate-holder  could  have  no 
rival  applicant ;  the  land  became  his  upon  his  applying 
for  it.  The  Act  of  1865  preserved  the  certificate-holder's 
right  by  sees.  6  and  7,  and  expressly  confirmed  the  right, 
which  it  provided  might  be  exercised  "  upon  making  appli- 
cation to  the  Board  of  Land  and  Works  at  any  time  within 
twelve  months  after  the  passing  of  the  Act."  No  express 
mode  of  application  was  provided,  and  that  adopted  by  the 
suppliant  is  sufficient ;  otherwise  the  rights  of  certificate- 
holders,  expressly  confirmed  by  the  Amending  Act,  would 

(v)    Sup.  C,  Vic,  April  5, 1865.  (ic)   15  Q.  B.  460. 

Since  reported  Infra  vol.  iii,  Eq.  81.  (x)    1  M.  &  Cr.,  458. 

(y)    4  Sim.,  18. 
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be  effectually  destroyed.  The  1 2th  section  of  the  Act  of 
1865  does  not  apply  to  them,  as  it  evidently  points  to 
drawing  lots  for  selection  by  lease-holders  under  the  new 
Act,  not  by  certificate-holders  under  the  old.  The  regula- 
tions issued  by  the  Board,  whether  ultra  vires  or  not,  only 
purport  to  apply  to  selections  made  when  an  area  is  thrown 
open ;  but  this  application  was  before  that  time.  The 
certificate-holder  has  not  to  wait  until  it  is  open  ;  he  may 
apply  "  at  any  time  "  under  the  Act  in  any  agricultural 
area,  and  an  area  is  an  area  whether  open  for  general 
selection  or  not.  The  10th  section  of  the  new  Act 
does  not  negative  the  certificate-holder's  right  to  select 
before  the  area  is  opened,  but  merely  continues  it  after- 
wards. 


1865. 

SiMSOK 
V. 

Thb  Queek. 
Argument, 


Mr.  J.  W.  Steplien  (;s),  Mr.  Holroyd  and  Mr.  Wehh  for  the 
Crown  (Mr.  Billing  being  instructed  with  them).  There  is 
bere  no  contract  within  the  meaning  of  the  "  Crown 
Remedies  Statute.'*  A  contract  supposes  the  assent  of  two 
minds,  but  here  there  was  only  an  ofifer  by  the  certificate- 
holder,  which  was  never  accepted.  There  is  no  mutuality. 
A  Parliamentary  contract  was  never  contemplated  by  the 
"  Croicn  Remedies  Act,"  but  only  one  in  the  ordinary  popular 
acceptation  of  the  word.  The  form  of  decree  given  in  the 
schedule  to  the  "  Crown  Remedies  Statute  "  shews  that  the 
remedy  by  injunction  cannot  be  given  against  the  Crown; 
certainly  not  upon  an  interlocutory  application.  The 
injunction  prayed  cannot  be  granted,  as  it  is  against 
the  Board  and  the  land  officer,  neither  of  whom  is 
a  party  to  the  petition.  Where  an  injunction  is  sought 
against  a  person  specially  named,  and  not  merely  in  his 


(2)  Kr.  Stephen  was  heard  for 
the  Crown  on  tlie  first  day's  hear- 
ing; and  at  the  conclusion  of  his  ar- 
gument. His  Honour  stated  that  he 
felt  nnable  to  come  to  a  decision 
upon  the  important  question  raised 
by  the  motion,  in  sufficient  time  to 

W.  W.  &  a'b.      vol.  II. — EQ. 


stop  the  selections,  which  were  to 
take  place  on  the  following  day. 
Mr.  Stephen  then  informed  the 
Court  that  the  Crown  would  with- 
draw the  allotments  from  selection 
till  his  Honour  gave  a  decided 
intimation  of  his  opinion. 
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1865.         capacity  of  servant  or  agent  of  the  Defendant,  he  ought  to 

SiHsoN       he  made  a  party  to  the  record.      The  application  is  in 

The  Queen     P^int  of  time  most  improper,  and  such  as  to  call  for  an 

exercise  of  the  Court's  discretion  in  rejecting  any  request 

proffered  by  unclean  hands.  The  suppliant  buys  a  mere 
right  of  litigation  in  the  shape  of  a  land  ceitificate,  and 
on  the  very  day  he  buys  it,  goes  to  the  land  office  to 
assert  the  title  he  knows  will  be  disputed.  He  rushes 
into  legal  proceedings  with  such  celerity  that  he  must 
have  prepared  his  petition  in  anticipation  of  the  refusal  of 
his  application  to  select.  The  animus  of  the  whole  pro- 
ceeding is  so  on  the  surface,  that  the  Court  caunot 
ignore  it,  and  the  motion  should  be  refused  on  that 
ground  alone. 

Apart  from  these  objections,  it  is  evident,  by  referring 
to  the  different  sections  relating  to  selection  under  the  old 
Act,  particularly  to  sections  14,  17,  19,  and  28,  that  certifi- 
cate-holders and  the  general  public  were  intended  to  select 
on  equal  terms  and  in  the  same  manner.      Section  28 
provides  that  they  shall  be  entitled  to  select  and  hold 
under  lease,  "  on  the  same  terms  and  in  the  same  manner" 
as  provided  for  other  selectors.      "  In  the  same  manner," 
is  an  expression  never  applied  to  tenure ;    it  must  refer  to 
the  manner  of  selection,  as  "  on  the  same  terms  "  refers  to 
the  conditions  of  a  lease.     But  conceding,  for  the  purposes 
of  argument,  that  the  Act  of  1862  gave  a  preferential  right 
of  selection,  we  have  still  to  see  how  far,  and  subject  to 
what  modifications,  that  right  is  recognised  or  revived  by 
the  Act  of  1865.     It  is  not  clear,  in  the  first  place,  that  the 
7th  section  recognises  or  revives  the  right  at  all.     The 
right  had  to  be  exercised  within   twelve  months  of  the 
old  Act,  for  the  new  Act  provides  that  persons  entitled  to 
select  under  the  old,  might  select  under  the  new;   and 
under  the  old  they  ought  to  have  applied  within  twelve 
months.     If  they  did  not  do  so,  they  had  no  right  uuder 
the  old  Act  upon  which  the  new  could  operate. 


CASES  IN  EQUITY. 


117 


But  even  admitting  that  the  right  exists  as  a  preferential 
right,  the  suppliant  has  gone  the  wrong  way  to  work  to 
enforce  it.  It  will  be  conceded  that  he  must  select  under 
the  conditions  of  one  Act  or  the  other.  Both  Acts  require 
payment  to  be  made  to  a  land  officer,  and  that  the  allot- 
ment should  be  selected  in  a  proclaimed  area.  Neither  of 
these  requirements  has  been  fulfilled.  A  certificate-holder 
can  only  select  an  allotment,  and  that  section  defines  an 
allotment  as  necessarily  within  a  proclaimed  area.  The 
certificate  does  not  confer  any  title,  but  merely  gives  the 
power  to  obtain  a  title  under  certain  conditions,  and  these 
conditions  have  not  been  complied  with.  The  whole 
machinery  of  the  Act  contemplates  the  receipt  of  money 
by  the  land  officer  only,  and  will  not  work  without  it. 
The  greatest  inconvenience  would  result  were  the  peti- 
tioner correct  in  his  view.  A  certificate-holder  might  in 
town  select  an  allotment  which  was  being  selected  at  the 
same  time  by  another  certificate-holder,  or  by  one  of  the 
general  public,  in' the  country.  How  would  the  rights  of 
these  persons  be  decided  ? 


1865. 

SiMSON 
V, 

The  Queen. 
Argument, 


The  regulations  promulgated  under  the  Act  are  perfectly 
valid,  under  the  power  to  frame  them  against  attempted 
evasion  of  the  "  Land  Act  1862;  '*  and  the  suppliant  has  not 
complied  with  them.  He  has,  however,  recognised  them, 
and  is  bound  by  them,  as  he  took  an  acknowledgement  of 
his  right  issued  under  them.  The  **  Land  Act "  may  have 
been  so  drawn  as  apparently  to  confer  privileges  which  could 
only  be  obtained  by  the  performance  of  impossible  condi- 
tions  precedent,  but,  nevertheless,  to  the  Act  alone  must 
we  look  to  find  what  are  the  certificate-holders'  rights.  If 
by  the  Act  these  rights  are  little  more  than  a  delusion,  and 
entirely  at  the  mercy  of  the  Executive,  certificate-holders 
must  still  be  bound  by  its  language,  and  take  the  gift,  such 
as  it  is.  They  may  have  a  right  to  apply  to  the  Board  of 
Land  and  Works  to  exercise  their  rights  of  selection,  but 
the  Board  is  in  no  manner  bound  to  permit  them  to  select. 

K  2 
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Mr.  Bunny  in  reply.  No  mode  of  application  has  been 
suggested  as  the  proper  one ;  but  the  arguments  for  the 
Crown  have  been  almost  entirely  confined  to  showing  the 
mode  pursued  by  the  suppliant  improper.  The  cases  of 
Dallimore  r.  The  Queen  (a)  and  Lorimer  v.  The  Queen  (h\  decide 
that  there  may  be  a  contract  within  the  meaning  of 
the  "  Crotvn  Remedies  Statute "  arising  under  an  Act  of 
our  Legislature.  The  petition  is  to  the  Queen,  against 
whom,  it  is  admitted,  no  injunction  can  be  sought; 
but  it  properly,  and  of  necessity,  particularises  such 
of  Her  servants  as  are  to  be  restrained.  The  argu- 
ments on  the  other  side  ignore  the  clear  distinc- 
tion between  the  Acts  of  1862  and  1865  ;  that  under 
tlie  first  Act,  selection  of  an  allotment  preceded  the  draw- 
ing lots,  and  under  the  second,  drawing  lots  precedes  the 
selection  of  an  allotment.  That  being  so,  how  is  it  possible 
for  a  person  entitled  under  the  first  Act  to  compete  in 
selection  with  a  person  entitled  under  the  second  ?  The 
certificate-holders'  mode  of  application  i^  casus  omissus  from 
the  regulations ;  but  he  ought  not,  therefore,  to  lose  the 
privilege  given  him  by  the  7th  section  of  the  Act  of  1866. 


Cur.  adv,  vulL 


July  10. 
Judgment, 


Mr.  Justice  Molesworth  : — 

This  is  a  petition  of  Mr.  Robert  Siynson,  seeking  to  en- 
force a  claim,  made  on  the  28th  of  June,  to  select  under 
the  *'Lafid  Act  186*5,"  at  the  office  of  the  Board  of  Land 
and  Works,  lands  proclaimed  open  to  selection  from  the 
4th  of  July,  in  priority  to  other  applicants  under  the  Act. 
The  question  involves  the  construction  of  both  the  Land 
Acts  of  1862  and  1865. 


The  leading  object  of  the  2nd  part,  subdivision  1,  of  the 
Act,  1802,  was  that  the  Board  should  have  large  areas  of 

(.0     J^tde  ante  p.  114  (r).  (b)     1  W.  &  W.,  Law,  244. 
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land  surveyed,  in  blocks  varying  from  640  acres  to  40 
acres,  each  block  being  subdivided  into  two  equal  parts, 
and  appoint  a  local  land  officer  for  the  disposal  of  each 
area ;  that  each  individual  of  the  public  indiscriminately 
might  select  such  blocks,  having  an  option  either  to  take 
the  whole  at  £1  an  acre,  or  to  take  a  moiety  at  that  rate 
and  the  other  moiety  as  a  lessee  for  eight  years,  at  a  rent 
of  2^.  6d,  an  acre,  and  to  become  absolutely  entitled  at  the 
end  of  that  time.  There  was,  however,  a  provision — sec- 
tion 23 — in  favor  of  persons  holding  lands  by  purchase 
made  before  the  Act,  enabling  them — having  obtained  a 
certificate  under  section  24 — to  select  and  become  lessees 
of  land  in  such  areas  to  the  extent  of  their  holdings,  not 
exceeding  320  acres,  without  purchasing  a  corresponding 
subdivision. 


1865. 

SiMSON 
V. 

The  Queen. 
Judgment, 


It  has  been  contended  for  the  petitioner  in  this  case, 
that  the  certificate-holders  were  entitled  to  a  preferential 
selection,  but  I  cannot  concur  in  that  argument.  Unless 
they  were  to  select  at  the  same  time  and  place  as  other 
selectors,  there  was  no  time  or  place,  directly  or  inferential- 
ly,  assigned  to  them — no  provision,  as  in  the  1 0th  section, 
for  conflict  of  selections  between  them  and  common 
selectors,  and  one  with  another.  But  this  part  of  the  Act 
seems  to  me,  with  little  difficulty  or  straining  of  language, 
to  provide  for  certificate-holders  selecting  together  and 
pari  passu  with  others.  The  declarations  required  by  the 
17th  section  are  adapted  to  persons  taking  as  purchasers 
only,  or  purchasers  and  lessees,  not  to  persons  taking  as 
lessees  only.  The  prohibition,  or — according  to  the  Queen 
V.  Taylor  (c) — difficulty,  arising  from  the  declaration,  to 
persons  purchasing  as  trustees  was  not,  I  think,  intended 
to  apply  to  applicants  under  the  23rd  section  who  might 
be  holders  of  legal  estates  in  trust,  and  obtain  the  benefit 
of  its  provisions  for  their  cestuis  que  trusteiU,  The  words  of 
the  23rd  section,  may,  I  think,  be  understood  that  every 

(c)    2  W.  &  W.,  Law,  23. 
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person  shall  be  entitled  to  select  (so  far  as  the  provisions 
thereinbefore  contained  are   applicable  to  and  consistent 
with  the  tenure  to  be  acquired  by  him)  an  allotment  of 
Crown  lands  in  any  agricultural  area,  and  hold  the  same 
under  lease  on  the  same  terms  and  in  the  same  manner  as 
thereinbefore  provided  for  selectors  of  land  as  to  the  por- 
tion thereof  taken  by  them  as  lessees.      Under  this  con- 
struction I  can  distinguish  the  applicable  and  inapplicable 
parts  of  the  preceding  sections ;   but  could  not  alter   or 
vary  the  terms  of  a  declaration,  and  therefore  exclude  the 
declaration,  section  17,  as  totally  inapplicable.      The  /2dth 
section  and  its  prescribed  notice  are  not  easily  adapted  to 
a  case  of  complaint  by  or  against  a  certificate-holder,  yet 
would  include  a  complaint  by  a  certificate-holder  if  pur» 
chase-money  in  the  notice  was  understood  to  mean  years' 
rent  in  advance  ;  and  would  include  a  complaint  against  a 
certificate-holder  if  Crown  grant  in  the  notice  was  under- 
stood to  mean  Crown  lease,  if  820  acres  be  allowed  to  be 
substituted  for  640  in  the  case  of  certificate-holders,  and  if 
the  objections  to  be  made  be  only  those  applicable  to  a 
certificate-holder.     But  the  utmost  result  of  the  inapplica- 
bility of  section  28  would  be  to  narrow  the  redress  by  com- 
plaint of  selectors  between  themselves,  leaving  it  to  the 
Government  to  resist  illegal  demands,  by  refusing  to  issue 
the  grant  or  lease.      As  to  the  provisions  in  sections  28  to 
32,  inclusive,  the  concluding  words  of  the  last  indicate,  in 
close  construction,  that  certificate-holders  shall  be  included 
in  them.      The  forfeiture  is  of  "  purchase  money  or  rent, 
or  any  part  thereof."     Other  selectors  paid  both  purchase- 
money  and  rent ;  certificate-holders  rent  only.     It  is  to  be 
observed   that   the   33rd   and    34th    clauses   of  the   Act 
authorize   the  holders   of  a  class   of  occupation-licenses 
issued  by  the  Government  prior  to  it — and  which  were 
declared  to  be  illegal  in  Fenton  v.  Skiniier  {d) — within  one 
year  to  apply  to  the  Board  of  Land  and  Works,  and  become 
purchasers  of  the  land  held  by  them. 

(d)    1  W.  &  W.,  Law,  65. 
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I  pass  now  to  the  question  of  the  position  of  certificate- 
holders  under  the  "  Land  Act  1865."  The  new  object  of 
part  2,  subdivision  1,  was  to  authorize  leases  to  individuals 
of  the  public  indiscriminately,  selecting  lands  at  28.  an 
acre  for  seven  years,  subject  to  various  restrictions  and 
obligations  as  to  residence  and  improvements  with  rights 
of  pre-emptive  purchase  at  £1  an  acre,  previously  paid  rent 
not  being  allowed  in  part  payment.  It  provides  a 
machinery  for  Government  survey  and  proclamation  of 
land  areas,  appointment  of  land  officers,  and  selection,  in 
a  great  degree  similar  to  the  "Land  Act"  of  186Q,  with  this 
material  difference,  that  the  "  Land  Act"  of  1862  gave  priority 
to  the  selectors  of  particular  blocks  according  to  the  order 
of  application,  unless  two  applications  were  on  the  same 
day,  when  the  priority  was  decided  by  lot ;  the  Act  of  1866 
collects  all  the  applicants  for  land  in  any  area  at  one  place 
at  one  hour,  directs  lots  to  be  drawn  between  them  as  to 
the  priority  of  choice,  and  enables  them  to  choose  blocks 
limited,  as  to  the  entire  quantity,  according  to  such 
priority.  It,  I  think,  includes  applicants  under  old  and 
new  rights  in  one  system  of  selection. 


1865. 

SiMSOK 
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Clause  6  repeals  the  "Jjand  Act"  of  1862  from  section  12 
to  37,  but  provides  that  "  nothing  herein  contained  shall 
invalidate  or  affect  any  selections  of  land  in  proclaimed 
areas  made  under  the  said  sections,  or  any  rights  of  selec- 
tion or  possession  conferred  on  former  purchasers,  and  on 
the  holders  and  promisees  of  licences,  or  holders  of  leases 
or  certificates  under  the  said  sections,  and  that  all  the 
provisions  of  the  said  sections  shall  remain  and  be  in  full 
force  so  far  as  they  respectively  relate  or  can  be  applied  to 
any  lands  purchased,  selected,  or  possessed  under  the  said 
sections,  and  to  any  lands  that  may  hereafter  be  purchased, 
selected,  or  possessed  by  any  purchasers,  or  licensees,  or 
holders,  under  the  said  sections,  or  any  of  them,  and  under 
and  subject  to  the  provisions  of  the  section  of  this  Act 
next  following ;  and  all  things  lawfully  done,  and  all  rights 
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of  selection  and  purchase  and  of  obtaining  leases  given 
under  and  by  the  said  sections,  or  any  of  them,  together 
with  the  obligations  of  selectors,  are  hereby  confirmed." 
Considering  this  clause,  as  to  nothing  invalidating  or 
affecting  rights  of  selection  conferred  on  former  purchasers 
and  on  the  holders  of  certificates,  and  as  to  directing  that 
the  provisions  should  remain  in  force  as  to  lands  that 
might  be  purchased,  selected,  or  possessed,  and  as  to  all 
rights  of  selection  and  purchase,  and  of  obtaining  leases 
being  thereby  confirmed,  I  have  to  obsei*ve  that  the  right 
of  selection  of  certificate-holders  under  the  Act  of  1863 
not  previously  exercised  was  then  barred,  not  having  been 
exercised  within  a  year,  and  now  exists  only  as  revived  by 
the  Act  of  1865  ;  and  that  if  any  right  of  selection  is  given 
by  the  Act  of  1865  to  a  new  class  of  selectors,  it  must  affect 
the  rights  of  certificate-holders,  unless  such  new  selectors 
were  always  liable  to  be  displaced  by  certificate-holders 
whenever  they  selected.  To  say.  that  certificate-holders 
should  have  a  priority  in  selection  is  only  to  mitigate  the 
affection.  The  meaning  of  this  clause  as  to  certificate- 
holders  who  had  not  selected  seems  to  me  merely  to  be 
that  they  should  have  a  power  of  selection,  modified  by 
the  detail  provisions  of  the  Act  of  1866.  Certificate- 
holders  get  an  advantage  in  section  7,  by  being  allowed  to 
substitute  for  their  right  of  leasing  a  sum  of  45.  an  acre, 
to  be  allowed  as  part  purchase-money  of  other  lands,  per- 
haps to  compensate  for  the  disadvantage  of  increased  com- 
petition. I  do  not  think  that  a  change  in  the  manner  of 
determining  the  order  of  selection  between  the  two  Acts 
could  be  regarded  as  affecting  each  particular  selector ;  the 
change  was  for  him  as  likely  to  be  beneficial  as  injurious. 


It  may  be  that  the  effect  of  this  clause  was  to  revive  as 
to  certificate-holders  their  power  of  selection  ;  and  the 
machinery  of  the  Act  of  1862,  to  make  it  effectual,  and 
that  the  Government  should  appoint  land  officers  under  it 
as  under  the  Act  of  1862 ;  but  I  think  it  might,  bringing 
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section  66  in  aid,  appoint  the  land  officers  under  the  Act 
of  1865  to  receive  at  once  the  applications  of  selectors 
under  both  Acts,  and  should  bo  deemed  to  have  done  so. 
The  7th  section  of  the  Act  1866  provides  that  any  person 
who  became  entitled  under  the  Sdrd  and  24th,  or  38rd  and 
d4th  sections  of  the  Act  of  1862,  to  select  or  purchase 
land  within  twelve  months  of  the  date  of  that  Act,  might 
exercise  the  right  of  selection  or  purchase  upon  making 
application  to  the  Board  of  Land  and  Works  at  any  time 
witliin  another  twelve  months :  provided  that  any  person 
entitled  under  sections  28  and  24;  might,  with  consent  in 
writing  of  the  Board  of  Land  and  Works,  select  land  some- 
what more  than  the  purchased  land  represented  by  his 
certificate  (this,  I  think,  in  words  indicating  that  the  con- 
sent was  to  be  used  elsewhere) ;  and  provided  that  such 
person  might,  at  his  option,  take  4^.  an  acre,  to  be  allowed 
as  other  purchase-money,  in  lieu  of  his  right  of  selection. 
The  provision  in  the  commencement  of  this  clause  as  to 
certificate-holders  and  licensees  applying  within  a  year  to 
the  Board  of  Land  and  Works  appears  to  me  to  have 
originated,  as  to  the  former,  in  oversight.  Under  the  Act 
of  1862  the  certificates  should,  I  think,  be  presented  to 
the  land  ofl&cer,  not  to  the  Board  of  Land  and  Works ;  but 
I  find  that  it  had  been  usual  to  obtain  an  approbation  of 
the  Board  upon  the  certificate  before  presenting  it  to  the 
land  officer.  I  must  deal,  however,  with  the  provision  as 
it  stands.  I  think  that  it  obliges  the  certificate-holder  to 
go  to  the  Board  to  consider  the  validity  of  his  claim,  the 
regularity  of  his  certificate,  his  title  by  transmission,  if  he 
be  an  assignee,  to  ascertain  whether  his  right  has  been 
before  exercised,  and  to  extend  his  claim  as  to  the 
quantity  of  land  if  properly  sought,  but  that  the  certificate 
approved  is  to  be  used  for  selection  before  the  land  officer. 
The  words  "  exercise  the  right  of  selection,"  I  admit,  appear 
to  indicate  more  than  to  obtain  recognition  of  the  right  of 
selection,  but  I  think  they  really  do  not  And  I  must 
admit  that  this  construction  may  have  the  effect  of  giving 
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the  certificate-holders  a  right  to  apply  to  the  land  oflScer 
without  the  year's,  or  any,  restriction  as  to  time. 

To  hold  that  selections  might  take  place  upon  the  same 
areag,  both  in  Melbourne  and  in  parts  of  the  country  sev- 
eral davs'  distant  from  it  as  to  communication,  would  in- 
volve  the  order  of  applications  in  inextricable  confusion, 
which  the  Act  hsis  carefully  sought  to  prevent ;  and  those 
arguing  for  the  petitioner  must  admit  such  confusion 
would  take  place  as  to  certificate-holders  seeking  to  select 
after  the  day  fixed  for  the  public.  But  the  petitioner's 
case  has  been  put  in  a  way  that  would  obviate  confusion 
as  between  certificate-holders  and  the  public,  before  the 
day  fixed,  by  claiming  for  the  certificate-holder  a  right  to 
select  before  the  day  fixed  for  the  public.  This  seems  to 
me  to  be  directly  contrary  to  the  language  of  section  10. 
The  revived  rights  of  selection  of  certificate-holders,  as 
well  as  rights  of  applicants  under  the  Act  of  1865,  could 
be  exercised  only  on  areas  proclaimed  after  the  date  fixed 
by  the  proclamation.  Whatever  doubt  there  may  be  as  to 
the  place  of  selection  for  certificate-holders,  there  can,  I 
think,  be  none  as  to  the  time,  and  I  should,  therefore,  at 
all  events,  decide  against  the  petitioner's  present  claim. 


The  11th  section  seems  to  indicate  that  all  applications 
for  land  and  payment  shall  be  at  the  same,  the  land 
oflBcer's,  office ;  and  prohibits  him  from  being  a  selector 
under  certificate  as  well  as  an  applicant  under  the  Act 
1866.  The  12th  section  seems  to  me  further  to  confirm 
the  view  that  selections  of  all  kinds  are  to  be  made  at  the 
land  office  only.  It  commences  by  requiring,  as  to  appli- 
cants for  leases  under  the  second  Act,  that  they  only  shaJl 
attend  in  person.  It  speaks  of  purchasers,  selectors,  or 
lessees,  indiscriminately,  having  their  priority  decided  by 
lot;  it  provides  for  the  land  oflScer,  and  nobody  else, 
receiving  money  and  returning  the  money  of  disappointed 
applicants,  notwithstanding  the  "Audit  Act.'*     The  use  of 
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the  word  "  purchasers  "  is  to  be  noticed.  Persons  entitled 
under  the  33rd  and  34th  clauses  of  the  Act  1862  should,  I 
think,  make  their  claims  at  the  office  of  the  Board ;  the 
newly-created  lessees  could  not  be  called  purchasers.  The 
certificate-holders  are  purchasers,  paying  their  purchase- 
money  by  eight  instalments,  so  that  word  is  applicable  to 
them,  and  to  them  only.  It  is  very  true  that  the  interests 
of  lessees  for  eight  years  as  certificate-holders,  and  lessees 
for  seven  years  under  the  Act  of  1865,  are  totally  different 
things ;  but  I  see  no  difficulty  or  incongruity  in  arranging 
their  order  of  selection  before  the  same  officer,  and  at  the 
same  time  and  place  ;  but  great  difficulty  and  incongruity 
in  the  opposite  construction  of  the  Act.  It  is  a  piinciple 
in  the  construction  of  statutes,  that  those  affecting  the 
property  of  the  Crown  should  be  construed  strictly  as  to 
those  claiming  against  it  For  the  same  reason,  I  think 
that  acts  giving  to  a  class  rights  in  Crown  property  against 
the  public  should  be  construed  strictly  as  against  the  class. 
The  petitioner  should  show  something  in  the  Act  affirma- 
tively and  definitely  giving  him  priority,  and  not  argue 
that  he  can  be  sent  to  the  Board  of  Land  and  Works  to 
select  with  no  other  intelligible  motive. 


1865. 

SiMSON 
V. 

The  Queen, 
Judgment, 


Another  difficulty  with  which  the  petitioner  has  to  con- 
tend is  as  to  his  right  to  enforce  his  claim,  if  good,  by  this 
mode  of  procedure,  having  regard  to  clause  27  of  No.  241, 
it  not  being  founded  on  any  "  contract"  w^ith  the  Govern- 
ment. The  opinion  of  Lord  CottenJuim,  in  Squire  v.  Camp- 
bdl  (e),  was  merely  that  where  public  bodies,  entrusted  with 
the  management  of  Crown  property  by  Act  of  Parliament, 
enter  into  contracts  pursuant  to  such  Act,  their  contracts 
may  be  enforced  against  them  in  equity.  With  consider- 
able doubt  I  decided  in  DcUliffwre  v.  The  Queen  that  rights 
conferred  under  the  **  Land  Act  1862,"  sec.  80,  might  be 
enforced  by  petition  against  Her  Majesty ;  but  that  was 
on  the  ground  that  the  licensee,  continuing  in  possession 

(<?)   1  M.  &  Cr.,  477. 
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under  a  rent  varied  by  that  Act,  and  having  paid  it  to  the 
Government,  might  be  considered  to  have  contracted  for 
the  benefit  of  renewals  which  it  conferred.  I  should  be 
slow  to  attribute  a  similar  eflfect  to  the  present  petitioner's 
having  paid  the  certificate-fees  to  a  solicitor,  and  applied 
for  a  lease  and  tendered  a  rent  which  was  refused. 


As  to  the  costs  of  this  motion  for  an  injunction,  the 
petitioner  appears  on  the  28th  of  June  to  have  purchased 
a  claim,  which  he  must  have  foreseen  by  the  advertise- 
ments of  sales  intended  by  the  Government  would  be 
probably  litigated,  from  a  person  himself  unwilling  to 
incur  the  risk  of  enforcing  it.  On  Friday,  the  30th  of 
June — Saturday,  and  of  course  Sunday,  being  holidays — 
he  got  liberty  to  move  on  Monday,  the  3rd  of  July,  for  an 
injunction  to  stay  a  sale  on  the  4th.  For  the  chance  of 
gratifying  his  fantastic  preference  by  selecting  320  acres, 
to  which  he  had  no  peculiar  right,  but  which  I  suppose 
would  be  the  richest  prize  attainable  by  the  various  appli- 
cants for  that  area  at  the  sale  on  the  4th,  he  has  postponed 
that  sale,  and  subjected  all  his  perhaps  numerous  legiti- 
mate competitors  to  the  annoyance  and  expense  of  delay, 
and  embarrassed  the  Government  by  forcing  an  alteration 
of  its  arrangements.  The  claim  of  certificate-holders  as  a 
class,  or  of  him  individually,  might  fairly  be  presented  for 
discussion ;  but  this  was  brought  forward  at  so  short  an 
interval  before  the  intended  sale,  as  to  inflict  probably 
much  inconvenience.  I  therefore  refuse  the  motion,  with 
costs. 


The  petition  was  afterwards,  on  the  motion  of  the  snppliantj  dis- 
missed, with   costs. 
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In  the  Matter  of  THE  MELBOUKNE  AND 
NEWCASTLE  MINMI  COLLIERY  COMPANY 
LIMITED;  and  in  the  Matter  of  "THE  COM- 
PANIES  STATUTE   1864." 


1865. 

June  13. 
July  3,  20. 


s. 


lUMMONS  under  "  The  Cotnpanies  Statute  1864,"  sees. 
106-7,  requiring  Mr.  George  Eolfe  and  Mr.  James 
Lawrance,  two  of  the  directors  of  the  company,  now 
being  wound  up  under  the  order  of  the  Court  (Ante, 
Tol.  I.,  Eq.,  166)  to  attend  and  be  examined  "con- 
cerning the  affairs,  dealings,  estate  or  effects  of  the 
company." 

Mr.  Bunny,  Mr.  Lawes,  and  Mr.  Webb,  for  Mr.  Eolfe  and 
Mr.  Lavcrance,  objected  that  these  gentlemen  were  not 
liable  to  be  examined,  on  the  ground  that  the  company 
had  not  been  properly  incorporated,  no  suflScient  notice  of 
the  company's  incorporation  having  been  published  in  the 
Gazette^  as  provided  by  the  "  Companies  Statute  1864  :"  and 
that  the  winding-up  order  and  all  proceedings  under  it 
were  invalid. 

Mr.  J.  W.  Stephen  and  Mr.  Holroydy  for  the  Official 
Liquidator,  in  support  of  the  validity  of  the  winding-up 
order. 

Mr.  T.  A'Beckett  for  certain  shareholders. 


» 


A  Gazette 
notice  by  the 
Registrar 
Generel  that  a 
Companj*  is 
"  registered 
under  "  The 
Companies 
Statute  1864," 
is  not  a  suffi- 
cient notice  of 
incorporation. 

Where  the 
Registrar 
General,  in 
May,  1865, 
published  a 
Gazette  notice 
that  a  com- 
pany "  was 
on  the  9th  day 
of  June,  1864, 
incorporated 
as  a  company 
limited  by 
shares," 

ffeld,  that 
the  notice  had 
a  retrospective 
effect,  and 
that  an  Order 
for  winding  up 
the  company, 
made  in  De- 
cember, 1864, 
was  validtited 
by  it. 


The  facts  and  documents  upon  which  the  objec- 
tion turned,  sufficiently  appear  in  his  Honor's  judg- 
ment. 


Cur,  adv  vult. 
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1866.         ]^|^  Justice  Molesworth  :- 


In  re 
Thb  Mel- 
bourne AND 
Newcastle 

MiNHI 

Collieht 
Company. 


July  3. 
Judgment, 


In  this  case  directors  of  the  corapany  were  summoned 
before  me  for  examination,  under  sections  106-7  of  the 
"  Companies'  Statute  1864,"  No.  190,  and  raised  an  objection 
to  the  regularity  of  the  proceedings  prior  to  the  order  for 
winding-up. 

This  company  was  in  existence  before  the  Statute  in 
question,  and  its  members  before  the  9th  June  pursued 
the  course  prescribed  by  sections  166,  &c.,  for  the  purpose 
of  its  registration,  and  the  deputy  registrar-general,  in  the 
next  Gazette,  published  a  notice,  as  of  that  date,  that  the 
company  was  registered  under  the  Act,  not  *hat  it  was 
incorporated.  Proceedings  were  taken  for  winding  it  up, 
as  a  company  registered  under  the  Act  by  the  name  of  the 
"Melbourne  and  Newcastle  Minmi  Colliery  Company 
Limited,"  representing  it  as  duly  incorporated,  and  an  order 
accordingly  made  by  me  on  the  8th  day  of  December,  1864, 
under  which  various  subsequent  proceedings  were  had. 
The  defect  in  the  Gazette  notice  of  June,  1864,  being  dis- 
covered, an  attempt  was  made  to  rectify  it  by  a  Gazette 
notice,  April  21st,  1865,  "  That  the  company  was  on  the 
9th  of  June,  1864,  registered,  and  is  incorporated  and 
limited  by  shares ;"  and  this  being  considered  ineffectual, 
a  further  notice  appeared  in  the  Gazette^  May  IQtli,  1866, 
"  That  the  Company  was  on  the  9th  day  of  June,  1864, 
incorporated  as  a  company  limited  by  shares." 


The  clauses  of  the  Act  on  which  the  question  arises, 
168-9,  I  find  very  hard  to  understand.  They  enact, 
"  That  upon  compliance  with  the  conditions  in  this  part 
of  this  Act  contained  with  respect  to  registration,  and  on 
payment  of  fees,  the  registrar-general  shall  notify  in  the 
Government  Gazette  that  the  company  so  applying  for  regis- 
tration is  incorporated  as  a  company  under  this  Act,  and 
in  the  case  of  a  limited  company  that  it  is  limited,  and 
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thereupon  such  company  shall  be  incorporated,  shall  have 
perpetual  succession,  and  a  common   seal.      That  such 
notice  in    the    Government    Gazette    shall    be   conclusive 
evidence   that  all   the   requisitions  herein   contained  in 
respect  of  registration  under  this  Act  have  been  complied 
with,  and  that  the  company  is  authorised  to  be  registered 
under  this  Act  as  a  limited  or  unlimited  company,  as  the 
case  may  be ;  and  the  date  of  incorporation  mentioned  in 
such  notice  shall  be  deemed  to  be  the  date  at  which  the 
company  is  incorporated  under  this  Act."     The  Gazette 
notice  of  June,    1864,    I    think    was    insufficient ;    the 
announcement  of  registration  would  not  convey  to  those 
dealing  with  the  company  the  same  ideas  as  of  incorpo- 
ration.    It  is  hard  to  find  any  intelligible  reason  why  the 
registrar  should  have  power  to  fix  a  date  in  the  notice,  so 
as  to  vary  the  effect  of  the  time  of  actual  publication  in 
the  Gazette.      I  have  hesitated  between  saying  that  the 
notice  of  the  incorporation  might  fix  a  date  retrospective  to 
the  time  of  appearance  in  the  Gazette,  or  prospective  to  it ; 
or,  lastly,  that  the  notice  of  the  registrar,  at  any  time  pub- 
lished, should  be  prima  facie  evidence  only  of  the  time 
when  such  notice  was  first  published. 
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On  the  whole,  I  think  the  most  reasonable  construction 
of  the  Act  is  this  : — The  members  of  a  company  seeking 
its  registration  and  incorporation  were  to  conform  to  cer- 
tain regulations,  obtain  the  approbation  of  the  registrar, 
pay  certain  fees — they  had  then  done  their  part ;  a  public 
officer  (the  registrar)  was  then  to  perform  his  duty,  sending 
a  proper  notice  to  the  Gazette,  specifying  the  time  when 
the  members  had  completed  their  part;  and  the  publishers 
of  the  Gazette  were  then  to  perform  their  duty,  of  publica- 
tion. Delays  or  obstructions  might  occur  as  to  these  two 
last,  by  which  the  members  should  not  be  prejudiced,  and 
they  were  guarded  from  prejudice  by  ascribing  to  the 
notice  a  retrospective  effect — ordinarily  that  retrospective 
effect  would  be  less  than  a  week.     In  this  case,  from  the 
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In  re 

The  Mel. 

bourne  and 

Newcastle 

MiNMI 

collieet 
Company. 

Judgment. 


mistake  of  the  registrar,  it  is  several  months ;  but  the 
words  of  the  Act,  as  I  construe  them,  are  unlimited  as  to 
time  The  sections  191-2,  of  the  Imperial  Act  25  &  26  Vic, 
cap.  Ixxxix.,  from  which  the  above  sections  were  in  some 
degree  copied,  present  great  difficulty  of  interpretation 
also ;  but  as  to  them,  I  should  say  that  a  company  was 
incorporated  by  the  first  certificate  signed  by  the  registrar, 
and  any  subsequent  certificate  signed  by  him  would  be 
prima  facie  evidence  only  of  the  date  of  the  first  certificate, 
and  that  he  could  not  make  the  first  certificate  effectually 
retrospective. 


Another  difficulty,  however,  here  presents  itself — ^no 
Gazette  notice  of  incorporation  was  published  until  after 
the  order  to  wind-up.  I  think  the  retrospective  effect  of 
the  Gazette  notice  operates  to  validate  previous  proceedings, 
as  in  the  case  of  executors  suing  before  probate,  and  obtain- 
ing it  before  objection  taken.  Williams's  Executors,  258 
et  seq.  Holdfast  d.  Woollams  v,  Clapham  (/).  Doe  d.  Ben- 
nington V.  Hall  (fi). ' 

This  subject  may  be  regarded  in  another  aspect.  The 
company  in  question  was  subject  to  be  wound-up  under 
the  Act  190,  upon  the  materials  and  documents  used, 
though  it  had  never  been  registered.  The  only  matters 
erroneous  in  the  proceedings  would  be,  I  apprehend,  the 
addition  of  the  word  "  limited "  to  its  name,  and  the 
service  of  notice  at  its  registered  office  instead  of  its  prin- 
cipal place  of  business,  which  are  here,  in  fact,  identical. 
I  doubt  whether  these  errors  would  avoid  the  proceedings. 


I  regret  that  the  proceedings  in  a  case  of  this  magnitude, 
as  to  the  property  involved,  number  of  persons  interested, 
and  difficulty  of  the  points  to  be  debated,  should  proceed 
subject  to  a  technical  difficulty  of  this  class.  Any  decision 
I  may  arrive  at  may  not  improbably  be  reversed,  after 

(/)     IT.  R.,  600.  (<7)     16  East.,  208. 
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much  delay  and  expense,  upon  this  point,  unconnected 
with  its  substantial  merits.  According  to  the  above  view, 
I  require  the  directors  to  submit  to  the  examination. 


Mr.  Bunny,  Mr.  Lowes,  and  Mr.  Webb,  for  Mr.  George 
Bolje  and  Mr.  James  Lawrence  now  appeared  to  move  to 
set  aside  the  order  for  winding-up  the  company. 
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Company. 

July  20. 

Argument, 


Mr.  /.  W.  StepJien  and  Mr.  T,  A'Beckett  for  the  Bank  of 
Australasia,  a  creditor  contra, 

Mr.  Holroyd  for  the  official  liquidator. 


After  some  discussion  it  was  agreed  at  the  bar  that  the 
present  motion  should  be  foi*mally  refused,  as  the  basis  of 

an  appeal  to  the  full  Court.     But  counsel  differed  whether 

« 

it  should  be  so  refused  with  or  without  costs. 

Mr.  Bunny,  Mr.  J.  W,  Stephen,  and  Mr.  Holroyd,  were 
heard  on  the  question  of  costs. 

Mr.  Justice  Molesworth: — I  see  no  reason  for  not 
making  the  refusal  with  costs.  Costs  are  not  a  punish- 
ment to  the  unsuccessful,  but  an  indemnity  to  the  success- 
ful. However,  if  it  be  intended  to  appeal,  I  will  suspend 
enforcement  of  the  costs  until  the  appeal  is  decided. 


Judgment. 


Motion  refused  tvith  costs. 


The  matter  was  snbsequentlj  compromised,  and  the  appeal  was  not 
proceeded  witb. 


W.  W.  ft  A.'b.      vol.  II. — BQ. 
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Attffust  14. 

The  affidavit 
verifying  a 
petition  for 
winding-up  a 
company,  must 
be  filed  within 
four  days  of 
tho  presenta- 
tion of  the 
petition,  as 
required  by 
"  The  Com- 
paniea  Statute 
186  V' sche- 
dule 7,  rule  4> 
or  the  petition 
will  be  dis- 
missed with 
costs. 

A  defect  in 
service  of  a 
petition  for 
winding-up  a 
company,  is 
not  waived  by 
appearance. 

Where  the 
affidavits  of 
service  of  a 
petition  for 
winding-up  a 
company  were 
unsatisractory, 
the  petition 
was  allowed  to 
stand  over  for 
further  proof 
of  service,  the 
petitioners 
paying  the 
costs  of  the 
day. 


In  the  Matter  of  THE  VICTORIAN  STREET 
RAILWAY  COMPANY;  and  in  the  Matter  of 
"THE    COMPANIES   STATUTE    1864." 


Pi 


ETITION  under  "The  Companies  Statute  1864"  by 
William  Williams  and  Thomas  Loader  for  the  winding-up  of 
The  Victorian  Street  Railway  Company.  The  petition 
and  affidavit  verifying  it  were  each  dated  the  3rd  July, 
1866.  The  petition  was  presented  on  the  2Qnd  of  July, 
but  the  affidavit  verifying  it  was  not  filed  until  the  5th  of 
August. 

The  petition  now  came  on  to  be  heard. 

Dr.  Mackay  and  Mr.  J".  W,  Stephen  for  the  petition. 

Mr.  Bunny  and  Mr.  Webb  for  Mr.  Hugh  Glass  and  Mr. 
t/.  P.  Bear,  alleged  contributories. 

Mr.  Lawes  for  Messrs.  Chicst  Sumner  ^  Co,,  alleged  con- 
tributories. 

Mr.  Bunny  took  a  preliminary  objection — that  there  had 
been  no  service  of  the  petition,  as  required  by  the  Act, 
schedule  7,  rule  3.  It  did  not  appear  that  the  service  had 
been  effected  upon  a  member  of  the  company,  or  at  the 
office  of  the  company. 

Dr.  Mackay.  This  objection  cannot  be  taken  by  those 
who  appear  to  oppose,  as  their  appearance  is  a  waiver  of 
any  objection  as  to  service  ;  also,  there  i^  sufficient  proof 
of  service. 


Mr.  Justice  Molesworth. — In  cases  of  this  kind,  inde- 
pendently of  any  objection  made  by  opposing  parties  who 
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appear,  the  Court  should  be  careful  that  all  the  prelimi- 
naries of  the  Act  are  complied  with  ;  and  the  objection  is 
of  such  a  nature  that  I  should  give  weight  to  it  without 
being  invited  to  do  so.  In  these  cases  every  member  of 
the  company  is  interested  in  seeing  that  the  preliminary 
steps  are  properly  taken,  as  on  them  the  validity  of  the 
order  and  the  proceedings  under  it  depend.  The  aflSdavits 
of  service  are  unsatisfactory,  but  I  will  allow  the  case  to 
stand  over,  to  give  the  petitioners  an  opportunity  of 
furnishing  the  necessary  proof  of  service  by  additional 
affidavits — the  petitioners  paying  the  costs  of  the  day. 
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Railway 

COMPAWT. 

Argument, 


Mr.  Bunny  and  Mr.  Webb. — This  petition  cannot  be 
proceeded  with,  for  the  affidavit  verifying  the  petition  was 
not  filed  within  four  days  of  the  presentation  of  the 
petition,  as  required  by  the  Act,  schedule  7,  rule  4. 

Mr.  Lawes,  for  his  clients,  in  support  of  the  objection. 

Dr.  Mackay  and  Mr.  J.  W.  Stephen  contra.  The  Act  is 
directory  only,  not  mandatory,  upon  this  point,  and  a  valid 
winding-up  order  can  be  made,  although  the  direction  has 
not  in  this  case  been  followed. 

Mr.  Bunny  was  not  called  upon  in  reply. 


Mb.  Justice  Molesworth. — The  rule  requiring  the 
verifying  affidavit  to  be  filed  within  four  days  of  presenta- 
tion of  the  petition,  is  of  considerable  importance,  as  the 
winding-up  order  is  to  take  effect  from  the  time  of  presen- 
tation. It  is  also  important  to  give  notice  to  the  persons 
interested  in  opposing  the  petition ,  of  the  evidence  upon 
which  the  petition  was  accepted.  In  one  sense  the  rule 
may  be  held  directory,  and  not  mandatory,  for  the  purpose 
of  protecting  an  order  inadvertently  made  in  a  case  in 
which  the  rule  had  not  been  complied  with.  But  the 
petitioners  argue  that  the  rule,  because  directory,  is  to  be 
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1865.  rendered  totally  inoperative;  for  the  only  practical  sanction 

In  re  ^^^  ^6  rule,  that  I  see,  is  that  now  in  question.    I  am  how- 

^^^^^^^  ever,  asked  to  say  that  the  rule  is  a  nullity,  and  might  be 

Railway  totally  disregarded.      I  cannot  accede  to  that  view.      This 

OMPAKY.  objection,  is  properly  taken,  at  the  proper  time,  and  the 

Judgment,  petition  must  be  dismissed,  with  costs. 

Petition  dismissed,  with  costs. 


October  5. 


GREEN  V.   SUTHERLAND. 

M, 


Beforemaking  -LVXR.  BUNNY  moved  for  leave  to  put  in  the  answer  of 
W  to*puUn  *  I^e^endant,  Lee,  out  of  the  jurisdiction,  without  oath  or 
a  Defendant's    signature.     The  Plaintiffs  consented  to  the  application. 

answei*  with- 

out  oath  orsig-  ^^-  ^^  ^^^  ^^  personal  interest  in  the  suit,  but  was  one 
nature,  the       of  two  executors,  the  other  of  whom  was  resident  in  the 

Court  requires 

to  be  satisfied,  colony.     [Molesworth,  J.     In  these  cases  I  require  evidence 
Stfon^k  made  *^*^^^®  solicitor  who  purports  to  represent  the  Defendant, 
with  the  know-  is  properly  authorised  by  him.     The  practical  result  of 
cmren^e  of*^^'  granting  the  application  may  be,  that  the  suit  may  be  con- 
such  Defend-     ducted  to  its  close  without  this  Defendant  knowing  any- 
thing about  it.]     The  solicitor  must  be  taken  to  represent 
the  person  for  whom  he  appears.     It  is  not  necessary  that 
a  solicitor  should  prove  his  retainer  before  he  can  obtain 
an  order  on  his  client's  behalf. 

Mr.  Justice  Molesworth: — I  have  had  some  experience 
in  these  cases,  and  have  seen  what  inconvenience  and  ex- 
pense may  be  caused  by  solicitors  assuming  to  represent 
persons  out  of  the  jurisdiction,  who  afterwards  appear  and 
successfully  object  to  proceedings  conducted  in  their  ab- 
sence. The  difficulty  raised  is  easily  removed.  I  decline 
to  make  the  order,  unless  I  am  satisfied  that  Mr.  Lee  is 
aware  of  what  it  is  intended  to  do  in  his  name. 
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SOLOMON  V.   MILLER.  ^^T' 

-j^  fl'«p<.18,19,20 

X/EMURREB  to  a  bill  seeking  the  rectification  of  a  8.  chartered  a 
policy  of  marine  insurance,  issued  by  the  Victoria  Fire  "^'P  ^^^'i^® 

•^       ^  '  "^  voyage  from 

and  Marine  Insurance  Company,  of  which  company  the  Melbourne  to 

Defendant  was  the  chairman.  ^Z%^ 

of  «2,700, 
,-,-  £500  in  <Mwh, 

The  bill  stated  an  agreement  by  the  Plaintiffs,  who  were  and  the  re- 
merchants  in   Melbourne,  with   the  owners  of  the  ship  n^wJ^dertobe 

^   secured  by 

**King  of  Italy"  which  was  therein  set  out  as  follows: —  bills  of  Uding 
"  That  the  said  ship  should  load  from  the  Plaintiffs  a  ^o^orthe*^' 
cargo  of  merchandise,  and  therewith  proceed  to  the  port  master;  in 
of  London  and  deliver  the  same,  on  being  paid  freight  at  the  same  not 

and  after  the  rate  of  the  lump  sum  of  ^62,700 ;  the  said  f™o«nting  to 

^  the  required 

sum  of  £2,700  to  be  paid  as  follows  : — £350  on  the  sign-  sum,  the 
ing  thereof;  £fl50  on  or  before  the  10th  day  of  July,  1862 ;  ^°^  ^  ^ 
and  the  remainder  to  be  secured  by  bills  of  lading  to  the  before  the  ship 
satisfaction  of  the  master,  and  in  the  event  of  the  same  bourne;  and 

not  amounting  to  the  required   sum,  that  the  balance  8^<>«ldthe 

freight  exceed 
should  be  paid  by  the  Plaintiffs  before  the  ship  left  the  £2,200,  the 

port  of  Melbourne ;  and  after  payment  of  the  £600,  should  ^^^^  ^^ 

the  amount  of  freight  as  per  bills  of  lading  exceed  £2,200  order  on  the 

(the  balance  of  the  said  sum  of  £2,700),  for  the  surplus  London  for  the 

over  and  above  the  sum  of  £2,200,  the  master  was  to  give  surplus.    The 

^         £500  was 

an  order  to  the  Plaintiffs  on  the  owners  before  leaving  the  paid;  the 
port  of  Melbourne,  and  the  master  was  to  sign  bills  of  ^^^^  ^^^ 

lading  at  any  rate  of  freight  the  Plaintiffs  might  require,  shipped 

.  without  prejudice  to  the  charter  party."     The  bill  alleged  £™8Q9  ^nd^ 

that  the  cash  deposit  of  £600   was  duly  paid   by  the  the  master 

Plaintiffs,  who  put  up  the  ship  as  a  general  ship,  and  that  g^ve  to  ^.  an 

the  amount  of  freight  as  per  bills  of  lading  for  cargo  order  on  the 

£609.     S,  in. 
nired  his  interest  under  this  agreement  for  £500. 
Seld  by  the  full  Court,  reversing  MoUtworth  J.,  that  8,  had  an  insurable  interest. 

A  successful  appellant  is  entitled  to  his  costs,  unless  there  are  special  circumstances 
to  deprive  him  of  them. 

w.  w.  k  a'b.      vol.  II. — EQ.  M 
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Statemmii, 


shipped  being  £3,809  2«.  5J.,  the  master  gave  to  the  Plain- 
tiffs an  order  on  his  owners  in  London  for  the  sum  of 
£609  3«.  bd,y  the  balance  of  the  bill  of  lading  freight  over 
and  above  the  sum  of  £3,200,  the  balance  due  to  the  owners 
under  the  charter  party.  That  the  Plaintiffs  wished  to 
insure  their  interest  under  this  agreement  with  the  Defend- 
ant's company  to  the  extent  of  £500,  and  did  so  for  that 
sum  as  against  total  loss,  but  that  the  Defendants  inserted 
in  the  policy  by  mistake,  and  contrary  to  the  terms  of  the 
proposal  for  insurance,  the  additional  condition  of  *'  by  total 
loss  of  ship  only."  That  the  ship  took  fire  on  her  voyage  to 
England  and  put  into  Valparaiso.  That  several  shipments 
of  cargo  loaded  at  Melbourne  were  totally  destroyed,  but 
others  were  carried  to  London  with  additional  cargo 
loaded  at  Valparaiso,  but  that  the  total  freight  earned 
was  insufficient  to  leave  any  balance  in  the  Plaintiffs' 
favour,  who  therefore  were  not  entitled  to  recover  any 
thing  under  the  master's  order,  and  sustained  a  total  loss 
of  their  interest  in  freight.  That  the  Defendant's  company 
first  refused  to  settle  for  the  loss  on  the  ground  that  there 
had  been  "  no  total  loss  of  ship,"  and  subsequently,  on 
the  Plaintiffs  objecting  that  this  was  an  unauthorised 
term  of  the  contract,  they  refused  on  the  ground  that 
there  had  been  no  total  loss  within  the  meaning  of 
the  policy,  the  loss  being  partial  only.  The  bill 
prayed  rectification  of  the  policy,  and  payment  of 
the  amount:  or,  if  the  Plaintiffs  were  not  entitled 
to  payment  in  equity,  then  that  the  policy  might 
be  rectified  for  the  purpose  of  enabling  them  to  sue 
at  law. 


To  this  bill  the  Defendants  demurred  on  the  follow- 
ing, amongst  other,  grounds:  (1)  For  want  of  equity. 
(3)  That  if  the  policy  were  rectified,  the  Plaintiffs 
would  have  no  rights  at  law ;  and  (4)  That  it  appeared 
by  the  bill  that  the  Plaintiffs  had  no  insurable 
interest 
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Mr.  Holroyd  for  the  demurrer.  The  Plaintiffs*  whole 
eqaity  is  founded  on  the  supposition  that  they  can 
obtain  relief  at  law,  and  they  must,  in  the  first  instance, 
shew  that  the  mistake  is  material ;  hut  if  the  words 
to  which  they  object  were  struck  out,  they  could  have 
no  case  in  a  court  of  law,  as  they  had  no  insurable 
interest,  and  there  was  no  total  loss.  They  insured 
freight,  hut  they  had  no  interest  in  freight;  the  order 
given  by  the  master  of  the  ship  converted  what  might 
have  been  originally  an  interest  in  freight,  into  a  debt 
from  the  owners  to  the  Plaintiffs  as  charterers.  Freight 
is  also  a  thing  indivisible,  in  which  there  can  be  no 
partial  insurable  interest :  Hutton  v»  Bragg  (h).  Nor  can 
there  be  a  partial  loss  of  freight:  Arnold  on  Insurance, 
2nd  ed.,  vol.  ii.,  p.  976 ;  Mordy  v.  Jones  (j);  BrockUhank  v, 
Sugrue  (ft).  That  the  Plaintiffs  had  no  insurable  interest 
is  shewn  by  the  case  of  Mansfield  v.  Maidand  (Q. 


1866. 

SOLOXOK 

V. 
■MTTJiTtB. 

Argument, 


Mr. «/.  W.  Stephen  for  the  bill.  It  is  only  necessary  for 
the  Plaintiffs  to  shew  a  reasonable  probability  of  success 
at  law,  to  entitle  them  to  the  rectification  of  what  is 
admittedly  a  mistake.  The  contract  of  insurance  is  one 
of  indemnity,  and  it  is  clear  that  the  Plaintiffs  have 
sustained  the  loss  against  which  they  desired  to  purchase 
indemnification.  They  had  an  insurable  interest  of  some 
kind,  and  the  name  by  which  they  designated  it  is  un- 
important :  Moss  V.  Smith  (m).  The  distinction  between  a 
total  and  a  partial  loss,  is  pointed  out  in  the  cases  of 
Cdogan  v,  Loridon  Assurance  (n),  HiUs  v,  London  Assurance 
Corporation  (o),  and  Forbes  v,  AspinaU  (p). 

Cur.  adv.  vult. 


(h)   Abbot  on  Shipping,  10th 
ed.,  p.  209. 
0)   4  B.  &  C,  894. 
(k)    1  M.  &  Rob.,  102. 
(0    4  B.  &  Aid.,  682. 


(m)  9C.  B.,  94. 

(n)  6M.  &S.,447. 

(o)  6  M.  &  W.,  669. 

(p)  13  East.,  823. 


H  2 
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JiUiffment, 


This  suit  has  heen  instituted  bj  the  Plaintiffs  against 
an  insurance  company,  in  order  to  compel  them  to  rectify  a 
policy  of  insurance,  from  alleged  discrepancies  between  the 
receipt  for  the  premium  and  the  policy  of  insurance,  and 
also  in  some  respects  from  discrepancies  between  that 
receipt  itself  and  a  verbal  agreement  which  had  been  made 
between  the  Plaintiffs  and  the  agent  of  the  Defendant. 
The  policy  has  been  granted  upon  freight.  The  Plaintiffii 
chartered  a  ship  for  the  voyage  between  this  country  and 
England  from  the  owners,  with  the  intention,  at  the  time 
of  chartering,  to  put  up  the  vessel  as  a  general  ship  for 
receiving  cargo.  Part  of  the  ship's  cargo  was  lost  by  the 
perils  of  the  sea,  and  thereby  its  freight. 


Amongst  other  things  it  has  been  argued  by  the 
Defendant  demurring,  that,  according  to  the  terms  of  the 
charter  party,  the  loss  which  has  been  sustained  would,  as 
between  the  Plaintiffs  and  the  ship-owners,  fall  upon  the 
latter,  and  that,  therefore,  the  Plaintiffs  had  no  insurable 
interest.  It  appears  from  the  terms  of  the  charter-party 
that  iBd,700  was  to  be  paid  for  the  charter  of  the  vessel,  of 
which  £S50  was  to  be  paid  down,  and  £260  on  or  before  the 
10th  day  of  June,  1862,  a  day  before  the  event  of  the  voyage 
could  probably  be  known,  but  irrespective  of  it.  The 
arrangement  made  for  the  balance — £2,200 — ^was  that  it 
should  be  paid  by  the  freight  of  the  several  cargoes  which 
the  Plaintiffs  might  get  In  the  event  of  those  cargoes  not 
amounting  to  £2,200,  the  Plaintiffs  were  immediately  to 
pay  the  difference  to  the  master  in  Melbourne  ;  and  if,  on 
the  other  hand,  the  amount  of  the  cargoes  exceeded 
£2,200,  the  overplus  was  to  be  paid  by  orders  given  by  the 
master  on  the  owners.  These  orders  being  sent  by  the 
mail,  would  probably  arrive  and  be  paid  in  London  before 
the  ship  could  arrive,  or  the  result  of  the  voyage  be 
known.      No  arrangement  was  made   for  the  Plaintiffs 
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»  pajf  more  in  the  event  of  any  part  of  the  freight  being 
lost,  or  for  refunding  any  portion  of  the  order  in  a  similar 
case.  As  the  bills  of  lading  were  to  be  made  out  to  the 
utisfaction  of  the  master  of  the  ship,  he  was  able  to 
protect  himself,  by  seeing  that  these  dociinients  were 
properly  prepared.  Besides  this,  it  enabled  him  to  protect 
the  interests  of  the  owners,  by  ascertaining  the  adequacy 
of  the  Talue  of  the  goods  for  the  freight  which  they  were 
sapposed  to  secure.  There  was  another  claase,  however, 
in  which  it  was  stated  that  the  master  was  to  sign  bills  of 
lading  at  any  rate  the  Plaintiffs  might  require  him  to 
do,  without  prejudice  to  the  charter-party.  This  might 
mean  thaf,  in  the  event  of  the  goods  proving  inadequate 
to  secure  the  freight,  the  loss  should  fall  upon  the 
PlaintiSs ;  and  this  was  consistent  with  the  provision 
which  had  been  made,  that  damage  by  fire,  or  otherwise, 
should  fall  on  the  charterers,  and  not  on  the  owners.  The 
cases  which  I  consider  to  bear  on  this  point  are  Mans- 
fidd  V.  MaUland  {q),  De  SUw^  v.  KmdaU  (r),  ^d  Mcukiter 
R  BuOer  (»). 

Ihave  come  to  the  conclusion  that  the  Plaintiffs  had  no 
insurable  interest.  I  have  some  doubt  as  to  the  correctness 
of  the  view  I  have  arrived  at,  principally  because  it  has  not 
occurred  to  the  Plaintiffs  as  between  them  and  the  owners 
of  the  ship.  Nor  does  it  appear  to  have  been  urged  by  the 
Defendants,  the  insurance  company,  and  the  Plaintiffs' 
counsel  at  law  appears  to  have  felt  no  difficulty  on  the 
point.  Perhaps  the  charter  party  has  not  been  very  fully 
set  out  in  the  bill,  and  if  it  had  been  set  out  more  fully  I 
might  have  construed  it  differently.  I  have  doubts  also  as 
to  whether  the  Plaintiffs  might  not,  at  all  events,  be 
entitled  to  a  return  of  the  premium,  supposing  the  in- 
surance to  have  proved  nugatory  ;  but  I  do  not  think 
that  this  question  turns  upon  the  rectification  of  the 
policy. 

(l)   4  B.  4  Aid..  688.        (r)    4  M.  4  8.,  87.        (.)    XCunp.,84. 
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It  has  also  been  urged  upon  me  that  I  should  give  the 
Plaintiffs  relief  only  so  far  as  the  rectification  of  the  policy 
is  concerned,  and  leave  it  to  them  to  get  over  the  difficul- 
ties at  law  as  best  they  might;  but  I  have  not  been 
referred  to  any  authorities  on  the  point.  I  suppose  that 
all  courts  of  justice  ought  to  be  cognisant  of  the  laws  of 
the  country ;  and  I  presume  that  courts  of  equity 
should  be  so  too.  Judges  in  equity,  I  may  say,  sometimes 
resort  to  references  to  courts  of  law,  where  the  matter  is 
more  of  law  than  of  equity.  The  opinion  of  the  other 
judges  would  be  given  in  the  full  court  on  an  appeal 
from  the  present  decision,  and  I  think  it  would  be  trifling 
to  affect  not  to  decide  a  point  of  law,  and  put  persons  to 
the  trouble  and  expense  of  litigation  in  a  court  of  law, 
because  I  declined  to  decide  a  preliminary  law  point 
which  appears  on  the  face  of  the  proceedings* 


I  shall  allow  the  demurrer  on  the  first,  second,  and 
fourth  grounds,  relied  upon  by  the  Defendants ;  and  in 
reference  to  the  possibility  of  the  bill  being  amended,  I 
»hall  allow  the  Plaintiffs  liberty  to  amend  within  a  month 
of  the  present  time  ;  but,  subject  to  that  liberty  to  amend, 
the  demurrer  will  be  allowed.  Costs  will,  of  course,  be 
allowed. 


Sept  18, 19.        From  this  judgment  the  Plaintiffs  now  appealed  to 
Appeal.       ^^  ^^^^^  Court.     The  arguments  were  the  same  as  those 
in  the  Court  below. 

The   Chief  Justice: — 


Jud^iment  on 
Appeal, 


It  appears  to  us  that  in  this  case  the  Plaintiffs  had  an 
insurable  interest.  It  was  substantially  an  interest  in 
freight.  The  freight  must  have  been  insurable  by  some 
person.  To  hold  that  the  owners  could  have  insured  it, 
would  be  to  hold  them  bound  by  a  bargain  made  behind 


CASES  IN  EQUITY.  141 

their  backs,  which  might  have  proved  most  injurious  to         1S66. 
them.    The  master  would  have  bound  them  by  the  order       Soloxov 
to  a  purchase  of  freight,  whether  the  freight  could  be       _  **' 

earned  or  not,  an  act  beyond  the  scope  of  his  authority.         

We  think  the  Plaintiffs'  interest  was  insurable,  but  we    •'*^^.^" 
decide  nothing  about  the  possibility  of  a  total  loss  of  part 
of  freight.     The  demurrer  must  be  overruled,  with  costs 
in  the  Court  below  and  of  appeal. 

Mr.  Holroyd.  The  rule  of  the  appellate  Court  is,  not 
to  give  costs  against  the  party  supporting  the  judgment 
of  the  Court  below.  Fairbaim  v,  Clarke  (t)  is  a  case  exactly 
in  point 

The  Court  consented  to  hear  the  case  re-argued  on  the 
question  of  costs. 


Mr.  Holroyd,  The  rule  of  the  appellate  Court  in  September  20. 
England  not  to  give  costs  against  the  party  supporting  ArqwneiU, 
the  judgment  appealed  from,  has  been  for  some  time  laid 
down,  and  consistently  acted  upon ;  although  later  cases, 
to  some  extent,  indicate  a  change  of  opinion,  and  a 
reluctant  adherance  to  the  rule  under  circumstances  of 
peculiar  hardship,  as  in  Ex  parte  Hall  (v).  In  Norton  v. 
Cooper  (tff)  the  rule  was  departed  from  expressly  on  the 
ground  of  special  circumstances.  A  discretionary  power 
has  lately  been  assumed,  but  the  rule  remains,  although 
there  have  been  numerous  exceptions  to  it.  [The  Chief 
Justice, — The  Privy  Council  have  always  been  in  the  habit 
of  giving  costs  to  a  successful  appellant,  and  on  principle 
it  is  difficult  to  assign  a  good  reason  for  depriving  him  of 
them.]  The  principle  is  that  the  suitor  shall  not 
suffer  by  the  error  of  the  Court,  and  that  he  should  be 

(t)    1  W.  A  W.,  Bq.,  841.  (t»)    1  De  G.  M.  &  G.,  1. 

(flo)    5  De  G.  M.  &  G.,  728. 
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placed  as  far  as  possible  in  the  same  position  as  if  no 
decision  had  been  pronounced.  [Ths  Chief  Justice. — Both 
here  and  in  England  in  all  appeals  from  inferior  courts 
newlj  created  by  statute,  provision  is  made  for  the 
appellant  getting  his  costs  of  the  court  below.]  In 
this  jurisdiction  the  rule  has,  beyond  .  all  question, 
been  against  allowing  these  costs  to  the  appellant : 
Goodman  v.  Hughes  (ai),  Atistralian  Trust  Company  «. 
Webster  (//),  Ex  parte  Rolfe  d  Bailey,  In  re  RiUledge  («),  In  re 
Pyke  (a).  A&  this  rule  has  been  a  ground  on  which  advice 
as  to  the  expediency  of  appealing,  or  resisting  an  appeal, 
has  been  given  to  suitors,  it  should  not  be  suddenly 
departed  from  in  this  instance,  although  the  Court  may 
determine  not  to  act  upon  it  in  future. 


Mr.  Stephen  for  the  Plaintiffs, 
Judyment.      The  Chief  JUSTICE  : — 

It  is  satisfactory  that  the  subject  of  costs  should  have 
received  full  discussion,  apart  from  the  general  questions 
raised  in  the  cause.  The  Court  has  thus  received  the 
assistance  which  this  subject  deserves,  and  the  whole  of 
the  authorities  have  been  brought  before  us.  It  appears 
from  the  decisions  in  this  Court  that  hitherto,  as  a  general 
rule,  costs  have  not  been  allowed  to  a  successful  appellant. 
In  numerous  instances  in  which  appeals  have  come  before 
us  when  sitting  in  banco,  on  special  cases  from  other 
Courts,  we  have  altered  that  general  rule,  and  given  costs 
to  the  successful  appellant,  although  the  respondent  has 
been  supporting  the  judgment  of  the  Court  below. 


The  cases  cited  from  the  English  Courts  shew  that  the 
whole  tendency  of  those  tribunals  is  in  the  same  direction, 
namely,  that  of  allowing  costs,  particularly  that  of  the 


(y) 


(a?)    1  W.  A  W.,  Eq.,  202. 
/d„  148. 


(s)    2  W.  A  W.,  I.E.M.,  30. 
[a)   1  lb,,  80. 
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PxiTj  Council,  to  whose  decisions  this  Court  ought  to  paj 
the  greatest  deference,  it  being  our  appellate  Court. 

In  this  instance  the  circumstances  leave  us  at  liberty 
to  act  upon  what  will  hereafter  be  the  rule  of  the  Court, 
and  at  the  same  time  do  substantial  justice  to  the  parties. 
A  technical  objection  has  been  taken  to  a  fair  demand, 
aad  that  objection  has  proved  untenable.  The  party  who 
has  been  obliged  to  appeal  to  the  Court  in  order  to  prove 
the  demurrer  to  be  wrong,  should  not,  I  think,  be  put  to 
any  costs  in  so  doing.  The  appeal  will  be  allowed  with 
costs ;  and  the  general  rule  in  this  Court  for  the  future 
will  be,  that  the  successful  appellant  is  entitled  to  his 
costs  unless  there  are  special  circumstances  to  deprive  him 
of  them. 
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SOLOUOH 

V. 
MiLLBB. 


Jftdgmeni. 


The  cMe  wai  afterwards  compromiBed. 


RICHMOND    V.  DICK. 


T 


Oo<.  10, 11,19. 


HIS   was  a  suit  to  set  aside  a  settlement  as  void  Voluntary 

against  creditors  under  13  EUz,,  cap.  v.  W^^^o?^"*"  °^ 

exchange. 
Dr.  Oemmslly  the  settlor,  was  the  owner  of  two  adjoining  onier  to  defeat 

sheep  stations  in  New  South  Wales.    He  advertised  them  apprehended 

legal  proceed- 
for  sale,  stating  in  the  advertisement  that  the  sheep  had  ings,  set  aside 

never  had  any  kind  of  disease,  and  inviting  inspection  by  ^^®''  IS-®^-* 

cap^  T  • 

intending  purchasers.     The  Plaintiff  was  induced  by  the      Though  bills 
advertisement  to  visit  the  stations  in  January,  1864;  and  were  not  ifahle 

to  execution 
it  the  date  of  the  Statute  of  Eliz.,  yet  the  modem  law  making  them  so  liable,  that 
Statute  beoomea  operative  upon  them. 

In  a  suit  to  set  aside  a  voluntary  settlement  as  fraudulent,  the  evidence  of  the 
settlor  himself,  of  his  intent  in  executing  the  settlement,  wiU  be  received  if  tendered ; 
but  not  evidence  of  statements  by  him  as  to  such  intent. 
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was  shewn  over  them  by  Dr.  GemmeU,  who  accounted  for 
the  unhealthy  appearance  of  some  of  the  sheep  by  saying 
that  they  had  suffered  from  bad  shepherding,  and  from 
grass  seeds.     The  Plaintiff  left  without  purchasing,  and 
met  Dr.  GemmeU  in  the  following  March,  when  he  agreed 
with  him  for  the  purchase  of  the  stations  at  twenty-five 
shillings  per  head  for  the  sheep,  the  right  to  the  runs  and 
other  property  given  in.    One  third  of  the  purchase  money 
was  paid  in  cash,  and  bills  for  the  remainder  were  given 
at  twelve,  twenty-four,  and  thirty-six  months,  for  principal 
and  interest     The  contract  described  the  sheep  as  the 
same  as  those  seen  by  Mr.  Richmond  on  the  stations,  and 
the  Plaintiff  referred  to  the  advertisement  and  stated  that 
he  bought  upon  its  terms.     To  this  Dr.  GemmdVs  agents 
assented,  and  on  the  Plaintiff  complaining  that  the  con- 
tract contained  no  guarantee  of  soundness,  said  that  the 
sheep  were  sold  as  such,  and  that  their  word  for  it  was  as 
good  as  if  the  guarantee  had  been  put  in  writing.     On  the 
contract  being  signed,  Dr.  GemmeU  gave  instructions  for 
the  settlement  of  the  bills  at  thirty-six  months.      In  April 
delivery   of  the   stations   and    sheep  was   taken   by  the 
Plaintiff,  and  on   giving   Dr.   GemmeU  a  receipt  for  the 
property  the  Plaintiff  insisted  on  adding  to  it  the  words 
"  all  conditions  of  sale  being  complied  with  ;   all  received 
to  my  satisfaction ;   Dr.  GemmeU  guaranteeing  the  sheep 
sound  up  to  date  of  delivery."       On  the  10th  of  May 
Dr.  GemmeU  executed  the  settlement  impeached,  by  which, 
in  consideration  of  natural  love  and  affection,  he  assigned 
to  the  Defendant  Dick  the  two  last  bills  of  exchange  and 
his  own  promissory  note  for  Jgl,676,  payable  in  May,  1866, 
on  trust,  to  invest  the  moneys  secured  thereby,  and  to  pay 
the  income  to  the  settlor  for  life,  or  until  he  should  become 
bankrupt  or  insolvent,  and  subject  to  such  life  estate,  on 
certain  trusts  for  the  wife  and  children  of  the  settlor. 


The  Plaintiff,  who  had  left  the  stations  after  taking 
delivery,  returned  to  them  in  May,  and  then  discovered 
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that  fluke  was  prevalent  among  the  flocks,  and  that  sheep 
were  daily  dying  from  it.     On  making  the  discovery,  the 
Plaintiff,  by  letter  of  the  17th  of  May,  tried  to  induce 
Dr.  Gemmell  to  rescind  the  contract.     Dr.  GemmeU  refused, 
and  after  a  correspondence,  during  which  the  sheep  were 
fast  dying,  the   Plaintiff  commenced   an   action   against 
Dr.  GemmeU  for  breach  of  warranty,  and  for  deceit.     The 
jury  found  for  the  Defendant  as  to  the  warranty,  and  for 
the    Plaintiff   as    to    the    deceit    on   a   count    charging 
"that  the   Defendant   GemmeU  falsely   fraudulently  and 
deceitfully  made  pretences  and    representations  to   the 
Plaintiff  in  respect  to  the   sheep  and  induced  and  per- 
suaded the  Plaintiff  to  buy  them  knowing  at  the  time  of 
making  such  pretences  and  representations  that  the  sheep 
were  flukey;    and  that   the   Plaintiff  had  been  thereby 
induced  to   give  a  much   larger   price   than   the   sheep 
were  worth."       The   damages   given   were   £2,483    17«., 
and   judgment    was    entered    up    for    that    sum,    and 
£383  7«.  lid,  costs.     It  appeared  in  evidence  that,  with 
the  exception   of  the  bills   in   settlement, '  Dr.  GemmeU 
had  no  property  of  any  value  to  satisfy  the  judgment. 
Dr.  OemmeU  left  the  suit  undefended. 


1865. 
BicHMoin) 

V, 

Dick. 


Stcfteweni. 


Mr.  J.  W.  Stephen  and  Mr.  T.  ABeckett  for  the  Plaintiff. 
It  is  clear  that  a  creditor,  who  has  become  such  after  the 
execution  of  a  settlement,  may  impeach  it  as  fraudulent ; 
and  a  settlement  may  be  fraudulent,  although  the  settlor 
be  then  solvent,  if  its  effect  be  to  deprive  him  of  the 
means  of  paying  future  creditors  to  whom  he  contemplated 
incurring  obligations.  When  a  cause  of  action  has  arisen, 
before  a  settlement,  the  settlement  has  been  held  bad, 
as  intended  to  defeat  an  expected  judgment :  Goodman  v. 
Hughes  {h),  BoU  v.  Smith  (c),  BarUng  v,  Bishopp  (d).  In  the 
last  case  there  is  a  dictum  going  further ;  to  the  extent  of 
saying  that  the  settlement  may  be  held  fraudulent  where 


ArgufMHt, 


(b)    1  W.  &  W.,  Eq.,  202.  (c)    21  Beav.,  61 1. 

(d)    29  Beav.,  417. 
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it  precedes  a  tort  which  gives  rise  to  an  action,  the  judg- 
ment in  which  would  be  made  fruitless  bj  the  settlement. 
The  Plaintiff  does  not  seek  to  establish  any  new  principle. 
In  Goodman  v.  Hughes  the  action  had  not  been  commenced; 
and  there  is  no  sound  distinction  between  the  position  of 
a  settlor  who,  as  in  that  case,  expects  an  action  to  be 
brought,  because  he  has  received  written  notice  of  the 
intention  to  bring  it ;  and  of  a  settlor  whose  expectation 
is  based  upon  his  knowledge  of  the  detection  of  a  fraud 
which  has  made  him  liable  to  an  action.  In  almost  every 
case  the  fraudulent  intent  must  be  matter  of  inference 
rather  than  of  proof.  The  inference  of  fraud  is  sufficient 
ground  for  declaring  a  settlement  void  :  Jenkyn  v. 
Vaughan  («),  Thompson  v.  Waster  (/).  It  is  clear  that 
before  executing  the  settlement  Dr.  OtmmeU  knew  that 
the  sheep  were  flukey,  and  that  the  Plaintiff  had  discovered 
it.  The  judgment  recovered  is  conclusive  evidence  as  to 
the  amount  of  damages  sustained  by  the  Plaintiff.  In  the 
settlement  the  limitation  over  upon  Dr.  OemmeWs  insol- 
vency is  a  badge  of  fraud :   Murphy  v,.  Abraham  (g). 


Mr.  Holroyd  and  Mr.  WM  for  the  Trustees.  Barling  v, 
Bishopp  is  only  in  favour  of  the  Plaintiff  as  containing  a 
dictum  which  no  decided  case  can  be  found  to  support. 
If  the  settlement  be  avoided  in  the  present  suit,  the 
statute  will  be  extended  to  a  class  of.  cases  never  contem* 
plated  by  its  provisions,  and  not  within  their  principle. 
CresweU  v.  Cokes,  referred  to  in  the  judgment  in  Ghodman  v. 
Hughes,  was  a  case  where  the  lord  of  a  manor  procured 
the  setting  aside  of  a  settlement  of  the  heriot  to  which 
he  became  entitled  on  the  settlor's  death,  but  the  judg* 
ment  in  that  case  proceeded  on  the  words  of  the  statute, 
referring  expressly  to  heriots,  and  no  general  principle 
can  be  deduced  from  it.  There  is  no  proof  of  any 
fraudulent  intention,  or  of  any  anticipation  by  the  settlor 

4e)  .8  Drew.,  419.  (/)   28  L.  J.,  Chy.,  700. 

(g)   16  Ir.  Eq.  Rep.,  371. 
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of  the  action  subsequently  brought.  It  is  therefore  an 
abuse  of  language  to  saj  that  because  the  settlement 
had  the  effect  of  delaying  a  creditor,  who  became  such 
after  its  execution,  therefore  it  was  executed  with  intent 
to  delay.  As  to  costs,  counsel  referred  to  Baking  v. 
Wkymper  (k). 


1865. 


Arjfumeni, 


Mr.  Bunny  and  Mr.  Lawes  for  the  infants  cestuis  qus  trusterU. 
The  judgment  at  law  is  not  conclusive  as  to  the  fact  of  a 
fraud  having  been  practised  upon  the  Plaintiff.  Neither 
is  it  conclusive  as  to  the  amount  of  damages,  as  against 
the  infants.  It  may  have  been  obtained  by  collusion,  for 
the  express  purpose  of  defeating  the  settlement.  The 
amount  of  damages,  as  well  as  the  fraud,  should  therefore 
have  been  proved  in  this  Court,  and  the  evidence  given 
for  the  purpose  is  insufficient.  At  most,  it  would  only 
justify  the  direction  of  issue  to  try  both  questions  There 
was  no  positive  statement  of  the  soundness  of  the  sheep 
in  any  part  of  the  contract  for  sale.  The  Plaintiff's  case 
is  not  within  the  statute.  Firstly,  because  he  was  not  a 
creditor  when  the  settlement  was  executed.  The  words  of 
the  statute  referring  to  the  intent  to  delay  *'  creditors  and 
others,"  have  not  a  general  application  ;  '^  others,"  applies 
to  those  persons  only  who  suffer  from  the  specific  fraud 
there  mentioned,  such  as  lords  defrauded  of  their  heriots. 
Secondly,  because  bills  of  exchange  could  not  have  been 
taken  in  execution  when  the  statute  was  passed,  and  it 
refers  solely  to  property  which  can  be  taken  in  execution. 


Mr.  Stephen  in  reply. 


Cur.  adv,  vtdt. 


Mr.  Justick  Molesworth,  after  stating  the  facts : — 

According  to  Goodman  v,  Hughes,  and  the  cases  referred  to 
in  it,  I  think  that  if  Dr.  QemmeU  executed  the  settlement 

(A)    26B6av.,668. 


October  19. 


Judgment. 
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of  10th  May,  1864,  in  order  to  defeat  apprehended 
legal  proceedings  to  recover  compensation  for  the  diseased 
state  of  the  sheep  sold,  the  settlement  was  fraudulent, 
under  13  Elizabeth,  and  liable  to  be  set  aside  so  far  as  it 
obstructs  Mr.  Richmond's  execution.  Though  bills  of 
exchange  were  not  liable  to  execution  at  the  date  of  the 
statute  of  Elizabeth;  yet  the  modem  law  making  them 
so  liable,  the  Act  13  Elizabeth,  becomes  operative  upon 
them  :  Barrett  v.  M'CuUoch  (j).  If  so,  I  think  the  verdict 
is  binding  upon  those  claiming  under  the  settlement  as  to 
the  extent  of  the  damages,  but  not  as  to  the  fact  of  the 
deceit  having  been  practised.  The  question  I  have  to  try 
is,  therefore,  what  were  Dr.  GemmelVs  motives  in  executing 
that  settlement ;  and  I  have  to  look  to  antecedent  facts, 
to  judge  of  his  expectations  of  the  danger  of  damages 
being  recovered  as  an  ingredient  of  his  motives. 


I  feel   that  the   present   case   is   very   different  from 
Goodman  v.  Hughes  as  to  clearness  of  evidence  of  fraudulent 
motive  for  making  the  settlement.     A  settlement  was  long 
intended  ;    there  was  no  threat  of  legal  proceedings  when 
it  was  executed ;  it  contains  no  false  recital  of  consider- 
ation :  and  it  does  not  leave  the  property  at  the  disposal 
of  Dr.   and    Mrs.    Getnmell,       My  opinion  is,   however, 
against  the  settlement,  having  regard  to  Dr.  GemmdTs  own 
evidence.      He  stated   fully  his  conversations  with  the 
Plaintiff;   in  some  degree  contradicting  or  qualifying  the 
Plaintiff's  evidence  of  them;    but  he  did  not  deny  his 
knowledge  of  the  prevalence  of  the  disease,  fluke,  among 
the  sheep,  to  an  extent  far  greater  than  he  admitted  to  the 
Plaintiff;   nor  did  he  attempt  to  contradict  the  details  of 
the  shepherds',  evidence ;   nor,  again,  did  he  deny  that  the 
settlement  was  executed  with  the  intention  of  defeating 
the  Plaintiff  in  recovering  damages.     His  evidence  as  to 
his  intentions  was  not  offered  to  mo ;    if  it  had  been,  I 
should  have  received  it     The  only  person  who  knows  a 

(J)    8K.&J.,110. 
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man's  motive  is  the  man  himself ;  so  he  is  the  hest  of  all 
witnesses  as  to  them,  if  he  speak  truth.  Unfortunately, 
as  to  fraudulent  settlements,  the  settlors  often  swear 
nntnilj  as  to  their  intent,  and  are  not  believed.  I  did 
receive  evidence  in  this  case  as  to  the  time  at  which 
Dr.  GernmdL  formed  the  intention  of  settling.  I  refused 
evidence,  tendered  on  behalf  of  the  Plaintiff,  of  Dr.  Gemr 
mdCs  statements  of  his  motives  for  doing  so ;  as  I  felt  that 
it  might  be  more  for  the  individual  pecuniary  interest 
of  Dr.  Oemmell  to  defeat  this  settlement,  sacrificing  the 
interests  of  his  wife  and  children.  But  he  was  pro- 
daced  by  the  Defendants,  gave  evidence,  so  far  as  he  was 
questioned,  favourable  to  tbem,  and  was  apparently  con- 
sistent and  truth-speaking ;  and  I  attribute  his  not  having 
given  evidence  favourable  to  the  Defendants  on  the  two 
most  material  points,  to  his  inability  to  do  so  conscien- 
tiously. 


1866. 

BlCHHOKD 
V, 

Dice. 
Judfftneni, 


I  have  been  urged  by  the  Defendants'  counsel  to  direct 
issues  as  to  the  amount  of  damages,  and  as  to  the  intent 
of  the  settlor.  I  have  hesitated  as  to  the  last ;  but,  on 
the  whole,  have  not  felt  such  doubt  as  to  the  facts,  as 
makes  me  feel  warranted  in  sending  the  case  to  a  jury. 

I  think  the  Defendant,  the  trustee,  should  have  his 
costs  against  the  Plaintiff;  and  he  should  recover  them 
over  against  the  settled  property. 


u 
u 
•< 
n 

M 

u 
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M 
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"  Declare  that  the  settlement  of  10th  May,  1864,  is  fraudulent  and 
▼Old  as  against  the  judgment  debt  of  the  Plaintiff,  and  let  it  be  set 
aside  so  ftr.  Refer  it  to  the  Master  to  tax  Plaintiff's  costs  of  suit ; 
tnd  alK>  the  costs  of  the  Defendant,  Sobert  IHek.  Order  Plaintiff  to 
pay  the  costs  of  Dick,  and  have  them  over  with  his  costs.  Let  the 
Defendant,  John  QemmeU,  pay  the  Plaintiff  the  said  costs.  Declare 
the  Defendant,  Bohert  Dick,  to  be  a  trustee  for  the  Plaintiff  of  all 
moneys  which  may  come  to  his  hands  under  the  said  settlement,  until 
latisfiK^tion  of  the  said  judgment  debt,  interest  at  eight  per  cent.,  and 
costs  of  this  suit.  Unless  the  said  judgment  debt,  interest,  and  costs, 
be  satisfied  beibre  the  8rd  of  April,  1867,  let  the  Plaintiff  be  at 


Decree, 
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^^™^        "  liberty  to  deduct  the  balance  due  in  respect  thereof  from  the  moneys 

BiCHXOirD      '*  V^J^^^^  ^^  ^^^  ^^^  duo-    Ii^  ^^0  meantime,  let  the  said  Diek  be 

9^  "  restrained  from  endorsing^  or  otherwise  dealing  with,  or  parting  with 

Dick.  "  the  possession  of  the  said  biUs.    Bat  let  the  said  Defendant,  Robert 

— —  "  Dick,  be  at  liberty,  upon  the  Plaintiff  snbstituting  for  the  said  bills 

Deerte.         «  j^  other  bill  of  exchange  for  the  same  amount,  deducting  the  amount 

"  of  the  said  judgment  debt  and  interest  to  3rd  April,  1867,  and  the 

**  said  costs  of  this  suit,  payable  on  the  said  Srd  April,  1867,  to  give  up 

*'  the  said  bills  now  in  his  hands  to  the  said  Plaintiff,  and  hold  such 

**  substituted  bill,  the  Plaintiff  haying  the  same  right  of  renewal  as  be 

"  now  has  as  to  siud  original  bill  subject  to  the  trusts  of  the  settlement. 

"  Direct  that  the  mortgage  to  be  executed  by  the  Plaintiff  may  be 

**  similarly  varied  as  to  amounts.    Liberty  to  apply." 


On  a  subsequent  day,  upon  the  application  of  the  infant  Defbndants^ 
and  by  consent  of  the  Flaintifi^  their  costs  were  also  allowed  them. 
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^Y  agreement  dated  the  8rd  November,  1862,  between  By  a  memor- 
D.  McCarthy  of  tbe  one  part  and  G.  D.  Maddison  of  the  ^^^^  '^  ^ 
other  part,  in  consideration  of  Maddison  having  agreed  to  agreed  to 
pay  to  the  land  officer,  at  the  request  of  McCarthy ^  a  sum  m^ejrto  select 
not  exceeding  £300,  to  enable  him  to  purchase  land  in  the  l^nd  under  the 
agricultural  area  of  Killgould ;   McCarthy  agreed  forthwith  i862."  and 

to  select  land  under  the  "  Land  Act  1862,"  and  deliver  to  ?•  ^'  *»^«f 

to  select  land 

Madditon  the  receipt  for  the  purchase  money  and  rent,  and  therewith,  to 

certificate  for  the  land  selected,  and  the  Crown  grant  and  ^"fhe  end^ 

lease ;  or,  if  required  by  Maddison,  to  authorise  him  to  five  years,  with 

obtain  these  when  issued ;   and  McCarthy  agreed  to  pay  to  c^t* interest 

Maddison  the  sum  advanced,  at  the  end  of  five  years  fiH>m  ^^  the  mean- 
,,      _  -  iiin*  ^'113-        time,  and  to 

the  day  of  payment  to  the  land  officer,  and  mterest  durmg  secore  such 

auch  term  at  twenty  per  cent.,  by  monthly  payments,  and  pay™ente  hy  a 

to  secure   such  payments  by   a  legal  mortgage  of   the  ofthelana 

freehold  and  leasehold  land  respectively  with  all  usual  ^^^^^^i^cted 

covenants,  and  a  power  of  sale ;  and  that  in  the  meantime  land,  and  paid 

the  land  selected  should  stand  charged  with  the  payment  money 

of  the  principal  and  interest  money.  advanced  by 

^         ^  •'  0^.  jlf.  for  that 

purpose;   but 

On  the  4th   of   November,    1862,  McCarthy  selected  f^^^^e^tly, 

,  '  ^  ^  having  obtain- 

land  in  Killgould,  purchasing    the    fee  of   one  moiety,  ed  the  Crown 

and  taking  a  lease  of  the  other  moiety  under  the  pro-  himself  rejrfs- 

visions    of   the   "  Land    Act    1862 ; "    and    the    sum    of  tered  as  pro- 

£191  5*.,  being  the  purchase  money  of  one  moiety  and  one  it^q^'^j^u 

year's  rent  upon  the  other  moiety,  was  paid  to  the  land  -Property 

officer  by  Maddison,  for  McCarthy.     Certificates  for  the  to  execute  any 

land  were  thereupon  handed  by  McCarthy  to  Maddison,  ^^^^^^^ 

ing  that  he 
had  sold  the 
l&nd  to  B.    Upon  bill  by  &,  M,  against  D,  M.  and  B^ 

Held,  that  the  "Seal  Properly  Act**  whilst  it  protected  persons  taking  conveyances 
JTom  registered  proprietors,  did  not  protect  registered  proprietors  from  being  compelled 
in  equity  to  fulfil  tiieir  contracts,  and  it  appearing  that  B.,  before  his.  purchase,  had 
ootioe  d  the  Fbunti£f's  chum,  decree  made  for  a  mortgage  pursuant  to  the  agreement. 

W.  W.  *  A*B.      VOL,  II. KQ.  N 
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together  with  wntten  orders,  signed  by  MeOarihyy  autlio- 
rising  Maddison  to  obtain  the  Crown  grants  and  leases 
from  the  Goyemment,  when  issued.  In  November,  1863, 
and  November,  1864,  Maddison  paid  to  the  G-ovemment 
the  rents  upon  the  leased  land.  In  November,  1864, 
McCarthy  himself  obtained  the  Crown  grants  and  leaaes  of 
the  land,  repaid  some  of  the  money  advanced,  and  both 
before  and  after  obtaining  them  refused  to  execute  any 
mortgage  to  Maddison  pursuant  to  his  agreement,  allftging 
that  he  had  sold  the  land  to  one  BromelL 


This  bill  was  thereupon  filed  by  Maddison  against 
McCarthy  and  Bromell,  stating  the  foregoing  facts,  all^^ing 
that  McCarthy  had  procured  the  registration  of  his  Crown 
grants  and  leases  under  the  "  Beal  Property  Act "  (No.  140) 
fraudulently  concealing  the  Plaintiff's  claim,  and  charging 
Bromell  with  notice  of  the  Plaintiff's  claim  prior  to  his 
alleged  purchase.  The  bill  stated  by  way  of  pretence  that 
Bromell  had  paid  McCarthy  the  purchase  money,  that  a 
memorandum  of  transfer  had  been  executed  to  him  pursuant 
to  the  ^^JSeal  Property  Act"  and  that,  therefore,  Bromell  was 
entitled  to  the  land,  and  to  be  registered  as  proprietor  freed 
from  the  Plaintiff's  claim;  and  insisted  that,  if  such  payment 
and  memorandum  were  made,  Bromell  had  then  full  notice  of 
the  Plaintiff's  claim  and  advances  being  unpaid.  The  bill 
submitted  that  the  Plaintiff  was  entitled,  at  hia  option, 
either  to  a  legal  mortgage,  or  to  a  decree  for  foreclosure  or 
sale.  The  prayer  was,  in  the  alternative,  for  specific  per- 
formance of  the  agreement  to  give  a  mortgage,  or,  at  the 
option  of  the  Plaintiff,  for  foreclosure,  or,  at  the  option  of 
the  Plaintiff,  for  a  sale. 


The  Defendant  McCarthy^  by  his  answer,  admitted  bor- 
rowing the  money  from  the  Plaintiff  "  at  a  reasonable  rate 
of  interest;"  denied  that  any  rate  of  interest  was  fixed; 
alleged  that  he  executed  the  agreement  of  3rd  November, 
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1862,  as  a  markBntan,  upon  the  representation  that  it  web  a 
power  of  attorney,  or  some  other  document  necessary  in 
connection  with  his  selection  of  the  land,  and,  as  an 
illiterate  man,  believing  it  was  so ;  that  he  never  intended 
to  execute  any  document  such  as  that  now  put  forward; 
and  that  his  execution  of  it,  was  procured  by  the  fraud 
and  misrepresentation  of  the  Plaintiff.  This  Defendant 
also  insisted  upon  the  sale  to  Bromell,  and  offered  to 
pay  the  Plaintiff  the  amount  of  lus  advance,  with  reason- 
able interest. 


1865. 

MlDDIflOH 

V. 

McCabthy. 


The  Defendant  Bromellf  by  his  answer,  stated  his  pur- 
ehase,  and  payment  of  £20,  part  of  the  purchase  money, 
and  relied  upon  his  position  as  a  purchaser  for  value, 
without  notice  of  the  Plaintiff's  claim.  The  evidence  upon 
this  point  was  conflicting.  It  appeared  also  in  evidence 
that  the  land  in  question  had  been  occupied  by  the  sheep 
of  Mr.  Okinuide,  a  neighbouring  squatter,  with  the  permis- 
non  of  the  Plaintiff. 


Mr.  ffolroyd  for  the  Plaintiff.  The  Plaintiff  has  a 
perfect  right  to  insist  on  the  performance  of  the  agreement 
to  take  the  loan  for  five  years ;  and  cannot  be  obliged  to 
receive  his  money  at  once,  without  being  paid  the  interest 
for  the  fuU  period  for  which  the  Defendant  contracted  to 
pay  it:  Brawn  v.  Cole  (h).  The  Plaintiff,  as  equitable 
mortgagee,  with  a  contract  for  a  legal  mortgage,  with 
power  of  sale,  may,  at  his  option,  insist  on  a  legal  mort- 
gage, foreclosure,  or  sale.  Seton  on  Decrees^  8rd  ed.,  443. 
The  Defendant  Bromell  is  only  a  purchaser  to  the 
extent  of  £20,  and  is  clearly  fixed  with  notice  of  the 
Plaintiff's  agreement.  The  Plaintiff  is  quite  willing  to 
account  as  mortgagee  in  possession. 


Argmmeni. 


Mr.  Webb  for  the  Defendant  MeOarth/.    The  agreement 
of  the  3rd  November  is  not  binding  upon  McCarthy,  he 

(k)    14  Sim.,  427 
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haying  signed  it  in  ignorance  of  its  contents.  Or,  if 
binding  as  an  agreement  to  repay  the  money,  it  is  inopera- 
tive upon  land  registered  under  the  ^*Ileal  Property  Acty* 
for  there  can  be  no  equitable  mortgage  of  such  land. 
Sec.  88  of  that  Act  clearly  shows  that  it  cannot  be  treated  as 
a  security  for  money  unless  executed  and  registered  under 
the  Act ;  and  by  section  40  no  instrument  is  to  be  registered 
unless  in  accordance  with  the  Act,  which  this  agreement 
clearly  is  not.  The  Plaintiff  may  have  a  remedy  at  law  for 
the  amount  of  his  advances,  but  the  debt  is  in  no  way 
charged  upon  the  land.  Even  apart  from  the  question  of 
this  land  being  under  the  "  Beal  Property  Aot^'^  and  only 
to  be  dealt  with  in  accordance  with  the  Act,  this  document 
of  drd  November  would  not  constitute  a  good  equitable 
mortgage  under  the  old  law.  A  parol  agreement  to 
deposit  a  lease,  when  granted,  does  not  constitute  an 
equitable  mortgage :  ^x  parte  Coomb  (l).  The  whole  evi- 
dence in  this  case  shews  an  attempted  evasion  of  the 
**Land  Act*^  for  the  benefit  of  Mr.  Chimside;  but  an 
equitable  mortgage,  in  order  to  be  capable  of  being 
enforced,  must  be  free  from  all  taint  or  suspicion .  Ex  parte 
Nunn  (m).  Even  if  it  be  held  to  be  a  valid  mortgage  for 
the  sum  originally  advanced,  it  cannot  extend  to  the 
further  advances  for  payment  of  the  subsequent  rent: 
Ex  parte  Hooper  (n). 


Mr.  J,  W.  Stephen  for  the  Defendant  Bromell, — McCarthy 
was  duly  registered  as  proprietor  of  the  land  under  the 
**Real  Property  Act,*^  and  Bromell  was  perfectly  justified  in 
dealing  with  him  as  such.  Even  if  Bromell  had  express 
notice  of  the  Plaintiff's  claim,  which  is  not  proved,  he 
would  not  be  affected  by  it,  for  section  111  provides  that 
"  except  in  the  case  of  fraud,  no  person  dealing  with  the 
"  registered  proprietor  shall  be  affected  by  notice,  direct  or 
"  constructive,  of  any  trust  or  unregistered  interest ;  and 
''  the  knowledge  that  any  such  trust  or  unregistered  in- 

(0    4  Mad.,  249.  (m)    1  Deac,  898.  (»)    1  Mer.,  7. 
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"  terest  ib  m  ezistence,  shall  not  of  itself  be  imputed  as 
"  fraud."  The  Plaintiff,  as  an  equitable  mortgagee,  has  no 
right  to  insist  upon  a  legal  mortgage,  if  the  Defendants  are 
prepared  to  pay  him  off.  The  principle  laid  down  in 
Brown  v.  Cole  is  applicable  to  a  legal  mortgage  only,  and 
does  not  apply  to  an  equitable  mortgage.  FUher  on 
MorigageSy  p.  88. 


Mr.  Holroyd  in  reply. 


Our.  adv.  vult 


1865. 
Maddibon 

9. 

MoCabtht. 


^TffWH9Wt, 


Mb.  Justice  Moleswobth  (afber  stating  the  facts  as    Beeember*!, 
above) :—  J«rf^. 

The  Plaintiff,  by  his  bill,  insists  that  he  is  entitled  at  his 
option  to  have  legal  mortgages  made  to  him,  or  to  hare  a 
decree  of  foreclosure,  or  to  have  a  decree  for  sale,  in  the 
event  of  the  Defendant  failing  to  pay  him  principal,  interest, 
and  costs.  He  prays  costs  against  both  the  Defendants  if 
a  legal  mortgage  be  decreed,  and  he  seeks  payment  of 
interest  for  his  subsequent  payments  of  rent  at  twenty  per 
cent. 


The  Defendant  MeOarihy  set  up  a  case  that  he,  as  an 
illiterate  man,  agreed  to  take  a  loan  from  the  Plaintiff,  at 
a  reasonable  rate,  in  order  to  purchase  as  a  selector ;  and 
says  that  he  signed  some  papers  prepared  by  the  Plaintiff, 
which  he  thought  to  be  to  that  effect;  and  that  procuring  his 
signature  to  such  an  agreement,  as  set  out  in  the  bill,  was 
a  fraud  upon  him.  He  admits  the  advance  of  the  money, 
and  that  it  is  unpaid ;  and  says  that  he  is  ready  to  pay  it 
and  reasonable  interest;  and  has  sold  his  title  to  the 
Defendant  Bromell, 


It  has  been  argued  on  behalf  of  both  Defendants,  that 
the  agreement  of  8rd  November,  1862,  is  not  enforce- 
able specifically  under  the  "Seal  Froperty  Ad'^     I  can 
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not  concur  in  this  view.  The  "  Beal  Property  Act" 
protects  persons  taking  conveyances  from  registered  pro- 
prietors, but  does  not  protect  registered  proprietors  from 
being  compelled  by  courts  of  equity  to  fulfil  their  contracts. 
MeCarthy,  before  the  Crown  grants  and  leases  had  been 
issued  to  him,  had  contracted  to  mortgage  to  the  Plaintiff, 
and  to  sell  to  Bromell,  He  is  liable  to  be  ordered  to 
execute  legal  conveyances,  to  fulfil  both  his  contracts.  The 
Plaintiff  has  fiilly  proved  the  facts  alleged  against  McCarthy, 
who,  I  therefore  think,  is  subject  to  any  of  the  relief  sought 
against  him,  and  to  the  costs  of  suit,  having  totally  failed  to 
prove  the  fraud  alleged ;  but  as  to  the  rents  paid  1863-64, 
I  think  him  liable  to  only  eight  per  cent  interest.  I  think 
a  man  borrowing  money  for  a  purchase,  and  agreeing  to  pay 
a  veiy  high  rate  of  interest  upon  it,  secured  upon  the  pur- 
chased land,  for  five  years,  may  be  compelled  specifically  to 
execute  his  contract.  No  question  has  been  properly 
raised  before  me  as  to  the  peculiar  policy  of  the  ^^Land 
Act  1862." 


As  to  Bromell,  I  have  greater  difficulty.  He  purchased 
from  McCarthy  for  £280 ;  paid  £20  on  account,  releasing 
the  Crown  grants,  &c.,  December,  1864.  The  conflict  of 
evidence  between  the  Plaintiff  and  him  is,  whether  at  the 
time  he  purchased,  he  had  notice  from  the  Plaintiff  verbally 
of  the  agreement  of  drd  November,  1862,  and  the  advances 
by  the  Plaintiff.  The  evidence  of  both  is  indistinct  as  to 
fitcts,  especially  as  to  dates.  Bromell  has  not  produced  his 
agreement  with  McCarthy  to  shew  its  contents  and  date.  I 
have,  on  the  whole,  come  hesitatingly  to  the  conclusion 
liiat  as  Bromell,  probably  before  his  agreement,  "certainly 
before  he  paid  anything  under  it,  had  such  notice  of  the 
agreement  of  8rd  November,  1862,  as  put  him  upon 
enquiry  about  its  contents,  he  is  bound  by  it,  and  took  the 
equity  of  redemption,  subject  to  a  mortgage  for  five  years ; 
but  I  do  not  think  that  he  was  actually  informed  of  the 
details  of  that  agreement. 
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The  Plaintiff,  in  seeking  the  execution  of  such  a  mort- 
gage, seeks  a  verj  unusual  relief,  and  has  not  been  content 
simply  to  seek  it.  He  has  insisted  that  he  is  entitled  to  his 
option  of  anj  one  of  three  reliefs,  to  be  exercised  at  the 
hearing ;  that  is,  that  he  can  enforce  a  demand  for  less  than 
£300  by  an  equity  suit,  inflict  the  costs  of  it,  and  then 
exercise  his  option,  instead  of  starting  by  telling  the 
Defendants  what  he  wants.  According  to  the  Plainl^'s 
eyid^ice  Bromell  told  him  the  money  was  somewhere  for 
him  to  get  if  he  shewed  a  right  to  it,  but  he  having  then 
instmcted  the  institution  of  this  suit,  let  it  proceed.  If 
Bromell  had  answered,  submittiug  to  any  of  the  Plaintiif's 
relie&y  I  should  be  inclined  to  make  the  Plaintiff  pay  his 
costs,  but  instead  of  that,  he  disputes  the  Plaintiff's  right 
in  law,  puts  him  to  prove  it  in  fact;  and  offers  to  pay 
him  the  amount,  if  any,  for  which  he  has  a  lien,  provided 
the  same  does  not  exceed  the  balance  of  the  purchase 
money,  the  sum  justly  claimed  being  in  fact  more  than  the 
balaaoe.  As  between  the  Plaintiff  and  the  Defendant 
Bromell  personally,  I  shall  give  no  costs,  but  shaJl  give  the 
Plaintiff  his  costs  against  the  land. 


1865 

Maddibon 

MoCabtht. 

JikdgfMmt, 


IHie  Phuni^  appearo  by  the  evidence  to  have  acted 
throughout  as  a  trustee  for  Mr.  OTdrvrnde^  who  has  been  in 
occupation  of  the  land.  No  question  on  the  subject  is 
raised  by  the  pleadings.  I  shall  make  a  decree  without 
prejudice  to  the  rights  of  the  Defendants  in  that  respect. 
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"  Declare  that  the  Plaintiff  ib  entitled  to  a  mortgage  of  the  freehold 
and  leasehold  lands  in  the  hill  mentioned,  for  the  interests  therein 
granted  hj  the  Crown  to  the  Defendant  "DomMl  MoCarihy,  to 
secure  the  principal  sum  of  £191  5^.,  payable  Srd  November, 
1867,  with  interest  thereon  at  the  rate  of  twenty  per  cent, 
per  annum,  payable  monthly,  from  Srd  November,  1862 ;  to  secure 
ftirther  the  som  of  £21  6s.,  with  interest  thereon  at  the  rate  of  eight 
per  cent,  per  annum,  from  19th  September,  1868 ;  to  secure  further 
the  sum  of  £21  6s.,  with  interest  thereon  at  the  rate  of  eight  per 
cent,  per  annum,  from  2drd  September,  1864;  the  said  last  two  sums 
and  interest  to  be  payable  on  demand;  and,  to  secure  further,  so 
much  of  the  Plaintiff's  costs  of  this  suit  as  the  same  may  be  taxed 
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and  Moertained,  u  shall  be  left  unpaid  by  the  Defendant  MeCari^, 
payable  on  demand  one  month  after  the  same  shall  be  so  ascertained. 
Such  mortgage  to  contun  a  power  of  sale  and  nsnal  covenants. 
Declare  that  the  Defendant  Bromell  is  entitled,  subject  to  the 
above  mortgage  to  the  Plaintiff,  to  all  the  right,  title,  and  interest 
in  the  same  premises,  granted  by  Crown  grants  and  leases  to  the 
Defendant  McCarthy,  as  for  the  price  of  £280,  whereof  the  sum 
of  £20  has  been  already  paid.  Order  the  Defendant  McCarthy 
to  pay  to  the  Plaintiff  his  costs  of  this  salt,  and  also  the  costs 
which  may  be  incurred  by  the  Plaintiff  in  executing  this  decree 
as  to  the  conveyances  and  assurances  hereby  directed,  when  respec- 
tively taxed  and  ascertained,  within  one  month  after  the  same  respec- 
tively shall  be  so  ascertained.  Declare  that  the  Defendant  Bromell 
is  entitled,  as  against  the  Defendant  McCarthy,  to  apply  the  above 
balance  of  his  purchase-money  in  liquidation  of  the  said  mortgage;, 
and  to  be  indemnified  by  the  said  McCarthy  for  any  further  pay- 
ments he  may  make  on  account  of  the  mortgage  above  directed. 
Order  the  parties  to  execute  such  memoranda  and  other  instruments 
as  may  be  necessary  under  the  '  Real  Property  Act  *  to  secure  their 
respective  rights  as  above  declared,  as  the  Master  may  direct  in  case 
they  differ  about  the  same.  Let  the  Defendants  be  restrained  by  in- 
junction from  executing,  or  obtaining  registration  of,  any  transfer  or 
other  instrument  relating  to  the  said  freehold  or  leasehold  lands«  or 
any  part  of  the  same  respectively,  until  the  rights  of  the  Pluntiff^  as 
hereinbefbre  declared,  are  secured  by  the  execution  and  registration 
of  the  memoranda  or  other  instruments  necessary  for  that  purpose. 
Refer  it  to  the  Master  to  tax  and  ascertain  the  above  costs.  Let  the 
Plaintiff,  and  Defendant  Bromell,  as  between  them  personally,  ahido 
tbcir  own  costs.  Declare  that  this  decree  is  without  prejudice  to 
the  rights  of  the  Defendants,  or  either  of  them,  to  recover  the  value 
of  the  occupation  of  the  said  premises,  or  tho  mesne  rents  thereof 
from  any  person  liable  thereto.    Liberty  to  apply.' 
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SHAW  v.   SALTEE,  Oct,  30, 31. 

Hoo.  1,  24. 


UIT  by  the  official  assignee  of  John  RandU  Pascoe,  an  Post- nuptial 
uocertificAted  insolvent,  seeking  to  set  aside  a  settlement  ^ide^aa^frau- 
executed  by  the  insolvent,  as  void  against  creditors  under  dolent  under 

the  statute  13  £/«.,  cap.  v.  althouj^h  for 

valuable,  but 
inadequate. 

The  settlement  was   dated   23rd    August,   1858,  and  consideration, 

granted  to  trustees  certain  lands  in  the  second  schedule  ^^^^^ 

in  consideration  of  Mrs.  Faacoe,  a  party  to  the  deed,  there-  bave  been 

by  releasing   her    dower  to   certain   lands   in    the   first  ^^  JjJ°  ^^^^ 

schedule.     The  settled  property  was  alleged  by  the  bill,  of  its  execu- 
tion, but  not 
and  admitted  by  the  answer,  to  have  been  worth  about  in  insolvent 

f  10,000,  and  that  in  which  dower  was  released  to  have  '^''^i^e'iJife^^ 

been  worth  about  £950.     The  trusts  of  the  deed  are  set  the  settlor 

out  in  the  judgment.     The  recital  of  the  consideration  in  y^able^n- 

the  settlement  referred  to  "  divers  other  considerations.''  Bideration  by 

releasing  her 

The  bill  charged  that  no  other  consideration  was  given,  dower,  held 
and  that  the  expressed  consideration  was  colourable  only,  entitled  to  the 
and  not  given  bona  fide.     The  answers  of  Fascoe  and  his  dower  rcleas- 
wife  stated  that  long  before  the  execution  of  the  settle^  femme  cou- 
ment  Pascoe  had  promised  to  settle  part  of  the  property  f«^  ^^  l^*^- 

inff  no  profeS' 

m  the  second  schedule,  in  consideration  of  Mrs.  Pascoe  gional  adviser. 

releasing  her  dower  in  other  properties  not  mentioned  in       .      T 

the  first  schedule,  and  in  which  she  released  dower  before  absolute  for 

and  after  the  date  of  the  settlement.    Pascoe  continued  in  j^^^Qtil  dis^^ 

the  receipt  of  the  rents  of  the  settled  property  for  several  charged,  con- 

elusive  as  be* 
months  after  executing  the  deed.      His  estate  was  com-  tweenthein- 

polsorily  sequestrated  in  March,  1860.     The  bill  charged,  ■^ventandhis 
and  the  answer  denied,  that  he  was  in  insolvent  circum-  assignee,  in 
stances  when  he  executed  the  settlement.     Several  of  his  I?^?  *^t 

estate  in  tne 
then  creditors  were  unpaid  at  the  time  of  filing  the  bill,  official  asng- 

The  facts  in  reference  to  his  promises  of  a  settlement  to  ti^Uma 

complete 
representative  under  the  "IiuolveiU  Aets"  although  it  may  be  open  to  third  penons  to 
di^wto  the  validity  of  the  order  as  affecting  them. 
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the  release  of  dower,  and  to  bis  financial  position,  are 
fullj  stated  in  the  judgment. 

Mr.  Eolroyd,  ICr.  Loom,  and  Mr.  MoUmoorth,  for  the 
trustees,  Mrs.  Ptuooe,  and  the  infant  MOuia  que  tnuUnt,  took 
a  preliminary  objection  that  the  Haintiff  had  shewn  no 
title.  The  order  nut  for  sequestration  does  not  set  out  an 
act  of  insotvencj,  hut  meielj  states  that  Paxoe  failed  to 
point  out  sufBcient  property  to  satisfy  a  judgment  debt. 
In  all  cases  in  which  the  act  of  insolvency  on  which 
a  compulsory  sequestration  is  based,  consiata  of  &ilnre 
in  satisfying  a  judgment  debt,  the  petitjon  and  order 
should  state  not  only  that  the  debtor  foiled  to  point 
out  to  the  sheriff  snfBcient  property  to  satisfy  the  judg- 
ment, but  also  that  the  sheriff  did  not  find  sufficient 
property  to  satisfy;  In  «  FmW  (o).  Where  the  juris- 
diction exercised  is  statutory,  the  order  made  should 
shew  upon  its  face  facts  giving  rise  to  the  jurisdiction : 
Ckruly  V.  Unwin  (pj.  it  is  also  not  proved  that  Mr.  Shaie, 
the  assignee  named  in  the  order,  was  one  of  the  assignees 
appointed  by  the  Court,  as  required  by  the  Act :  ffaidm 
V.  H»am  (q),  Tmmuend  v.  WeatmaeoU  (r).  The  infant  may 
raise  the  point,  although  the  validity  of  tlie  orders  is 
admitted  by  the  answers  of  the  other  Defendants :  Ska^t 
V.  Howard  («),  In  t»  Stmmvm  ((). 

Hr.  J.  W.  Sl^Am  and  Mr.  T.  A'BeckeU  for  the  Plaintiff. 
The  rule  laid  down  in  Christ}/  v.  Umrin  does  not  apply  to 
iu^dersofthe  Supreme  Court  made  under  statutes,  but  to 
orders  of  inferior  courts  only.  The  order  held  invalid  in 
CAi-iMy  V.  Vntcm  was  not  an  order  of  the  Court.  It  has 
never  been  decided  that  the  omission  from  the  order  of 
the  statement  that  the  sherifT  &iled  to  find,  is  fatal  to  the 
vaUdity  of  the  order  when  made,  although  the  Court  baa 

(o)   Antt,  Vol  I.,  I.E.M,  81.  (c)    2  Beav.,  340. 

(p)   11  A.  4  E..  178.  (.)    SB.  AC  680. 

(j)    1  Be»T.,  446  (Q     1  W.  A  W^  J.KJL,  114. 
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refiised  to  make  an  order  upon  a  petition  which  did  not 
contain  the  statement.  The  Act  does  not  require  that 
the  order  should  contain  any  such  statement.  The 
&et  that  the  Court  has  appointed  Mr.  Shaw  assignee  of 
the  estate,  shews  him  prima  facie  to  he  one  of  the  assignees 
appointed  hj  the  Court.  An  order  of  the  Court,  until  set 
aside  by  proper  proceedings,  must  be  acted  upon  as  valid. 
The  Older  of  sequestration  affects  the  insolvent's  status  as 
to  all  parties — not  merely  as  between  himself  and  the 
petitioning  creditor ;  and  has  been  proved  in  the  suit  in 
the  manner  authorised  by  the  "Insolvent  Act."  The 
infants  not  having  taken  the  objection  by  their  answer, 
are  precluded  from  now  raising  it :  Powys  v.  Mansfield  (v). 


161 


1865. 


ArffftmmU. 


Mr.  Holroyd  in  reply. 


Cur,  adv.  vuU 


Mb.  JtrsTicB  Molsbwobth  .- — 

I  have  been  referred  to  my  judgment  In  re  AUan  Fisher^ 
in  which  I  held  that  all  the  ingredients  necessary  to  con- 
stitute an  act  of  insolvency  had  not  been  set  out  in  the 
petition,  and  on  that  ground  refused  to  make  the  rule  mid 
absolute.  In  the  present  case  the  same  objection  is  raised 
to  the  validity  of  an  order  after  it  has  been  made  and  acted 
upon ;  but  I  think  the  two  cases  are  very  different. 


October  81. 
Judffmeni. 


I  have  been  also  referred  to  Christy  v,  Untoin,  a  decision 
upon  the  English  "Bankrupt  Act"  which  is  constructed 
upon  an  entirely  different  principle  to  that  of  our  insol- 
vency law.  Under  the  English  Act  a  bankrupt  was  not 
present  at  the  initiation,  or  in  the  progress,  of  the  pro- 
ceedings instituted  to  make  him  bankrupt,  and  the  Act 
contained  provisions  as  to  afterwards  trying  the  validity  of 

(v)    6  Sim.,  637. 
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the  adjudication  of  bankruptcy,  and  shewing  the  irregu- 
larity of  steps  taken  by  the  creditor  at  his  own  risk.  With 
us,  the  insolvent's  position  is  totally  different.  He  is  per- 
mitted to  come  in  and  shew  cause  why  the  rule  should  not 
be  made  absolute,  and  upon  his  failing  to  shew  cause,  the 
Court  is  "finally  to  determine,"  and  by  that  determination 
the  Act  contemplates  a  complete  adjudication.  This  is 
shewn  by  its  immediate  operation  under  the  Act,  in- 
dependently of  the  sufficiency  of  materials  on  which  It 
may  be  made.  Executions  and  actions  are  stayed,  and 
the  insolvent  is  at  once  discharged  out  of  custody.  The 
final  provision  of  the  Act,  dispensing  with  the  proof  of 
matters  antecedent  to  the  order,  is  the  only  one  which  can 
at  all  be  relied  on  for  bringing  the  order  within  the  opera- 
tion of  the  rule  laid  down  in  Christy  v.  Unwin, 


On  the  whole,  so  far  as  regards  the  effect  of  an  order 
absolute,  in  enabling  the  official  assignee  completely  to 
represent  the  insolvent,  and  in  vesting  in  him  all  the 
insolvent's  estate  as  against  the  insolvent,  it  will  be  bind- 
ing if  he  permit  it  to  be  made,  and  has  not  resorted  to 
defences  founded  on  law  or  fact  with  which  he  has  had 
the  opportunity  of  protecting  himself.     It  may,  however, 
be  open  to  other  persons^  whose  transactions  with  the 
insolvent  are  invalidated  by  the  insolvency — ^persons  taking 
under  deeds  afterwards  impeached,  for  instance — to  dis- 
pute the  fact  of  insolvency  and  legality  of  the  orders  by  a 
defence  specially  directed  to  those  points.     In  the  present 
case  I  do  not  think  that  such  an  objection  could  have  been 
successfully  raised  upon  the  facts ;  and  I  am  not  to  intend 
matters  against  the  order  because  the  order  does  not  spe- 
cifically negative  the  existence  of  every  fact  which  might 
have  been    successfully  raised  as  a  defence  against  it. 
I  think,  therefore,  that  as  a  preliminary  objection,  the 
defence  of  invalidity  of  the  order  is  not  open  to  the 
Defendants.     The  case  will  therefore  proceed. 
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Mr.  J,  W.  Stephen  and  Mr.  T,  A*BeckeU  for  the  Plaintiff. 
It  is  unnecessary  for  a  creditor  impeaching  a  settlement 
as  void  under  the  statute  of  Elizabeth  to  prove  that  the 
settlor  was  indebted  to  the  extent  of  insolvency  at  the  time 
of  its  execution ;  proof  of  pecuniary  embarrassment,  or  of 
a  debt  then  existing,  and  yet  unpaid  at  the  hearing,  would 
be  sufficient :  Spirett  v.  Willows  {w),  Townsend  v,  Westmacot  (x), 
Skarf  V,  Soulby  (y),  Holmes  v.  Penny  («).  Pascoes 
position  was  proved  to  have  been  one,  if  not  of  actual 
insolvency,  of  great  embarrassment  and  distress.  He 
was  unable  to  meet  his  liabilities;  his  account  at  the 
bank  was  overdrawn ;  and  his  credit  stopped.  Insolvency 
followed  within  two  years  of  the  settlement,  and  was  the 
inevitable  and  foreseen  result  of  then  existing  liabilities. 
No  attempt  has  been  made  to  account  for  it  on  other 
grounds.  That  being  so,  no  settlement  then  executed 
would  be  allowed  to  stand,  unless  bona  fide  and  for  value. 
Value  alone,  even  if  adequate,  would  not  set  up  a  settle- 
ment: BoU  V.  Smith  (a),  Strong  v.  Strong  (6),  Mathews  v. 
Feaver  (c),  Ward  v.  ShaUet  (d),  Cadogan.  v,  Kennett  (e),  Corlett 
V.  Radcliffe  (/).  The  consideration  of  dower  released  by 
the  deed  was  quite  inadequate  to  support  it  as  for  value 
under  the  ISth  EUz.,  even  if  sufficient  under  the  S7th  EUz, 
In  insolvent  circumstances  a  man  has  no  right  to  dispose 
of  what  ought  to  be  his  creditors'  property  for  less  than  its 
worth.  Mr.  Pascoe  did  so  for  a  consideration  worth  almost 
nothing,  unless  the  release  of  dower  antecedent  and  sub- 
sequent to  the  settlement  can  be  relied  upon  as  con- 
sideration for  the  settlement  This  it  can  not  be, 
as,  although  the  Court  may  regard  considerations  not 
expressed  in  a  deed  if  they  in  fact  form  part  of  the 
transaction  referred  to  by  the  deed,  yet  those  other  con- 
siderations must  be  such  as  the  law  would  recognise  as 


1865. 


(«)  S4  L.  J.,  Chy.,  365. 

(x)  2Beav.,  340. 

(y)  1  McN.  <Sb  a.,  364. 

(z)  dE.&J.,90. 

(«)  21Beav.,  117. 


(h)  18BeaT.,498. 

(c)  1  Cox,  278. 

(d)  2  Ves.,  sen.,  16. 
(«)  Cow.,  432. 

if)  4  L.  T.,  N.  S.,  1. 
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^^^-  ^  Taluable.  Considerations,  merelj  meritorions,  cannot 
support  a  settlement,  nor  add  any  weight  to  insufficient 
valuable  consideration :  Colombine  v.  Penhall  and  Fenludl  v, 
Elwm  (g),  OladttoM  v.  Ball  (h),  Thomptan  v.  WAsisr  {j). 
Mr,  Pascos  never  bound  himself  to  make  a  settlement, 
and  Mrs.  Pcucoe  never  bound  herself  to  release  dower. 
The  acts  were  distinct,  and  unconnected  by  any  con- 
tract which  a  court  of  equity  could  have  enforced,  as 
against  Mr.  Pascoe,  or  Mrs.  Pascoe  if  she  had  survived 
him,  and  claimed  dower  in  unreleased  property.  If 
the  release  of  dower  in  other  properties  were  in  truth 
part  of  the  consideration,  there  was  no  reason  why 
the  deed  should  not  so  state  it,  and  bind  Mrs.  Pascoe  as  to 
other  property  in  which  she  was  then  entitled  to  dower. 
The  whole  matter  rested  in  promises  only,  and  fulfilment 
was  neither  sought  nor  given  until  performance  was  to  be 
at  the  expense  of  Mr.  Pascals  creditors.  It  was  a  mere 
moral  obligation  which  can  not  be  allowed  to  prevail 
against  obligations  both  moral  and  legal.  The  settle- 
ment was  not  in  performance  of  an  agreement,  but  in 
pursuance  of  a  scheme  to  withdraw  from  his  creditors 
as  much  of  his  property  as  he  was  able,  on  the  best 
excuse  he  could  find.  It  is  unnecessary  to  implicate 
Mrs.  Pascoe  in  the  scheme;  the  settlor's  motives  decide 
the  validity  of  voluntary  settlements :  Partridge  v.  Qopp  ^ 
The  Plaintiff,  if  as  trustee  it  be  competent  for  him  to  do 
so,  will  be  glad  to  allow  Mrs.  Pascoe  compensation  for  the 
dower  released  by  the  settlement,  although  the  cases  do 
not  warrant  such  an  arrangement  being  made  without 
consent. 

Mr.  Holroydj  Mr.  Lowes,  and  Mr.  Molesworth,  for  the 
trustees,  Mrs.  Pascoe,  and  the  infant  ceetuis  que  tnuUwL  As 
against  Mrs.  Pascoe  no  attempt  has  been  made  to  fix  her 
with  knowledge  of  Mr.  Pascoe's  embarrassments  at  the  time 

{g)    1  Sm.  k  Giff.,  228.  (4)    28  L.  J.,  Chy.,  70a 

(A)    1  W.  &  W..  Eq.,  227.  (k)   Amb.,  698. 
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of  the  Bettlement,  and  without  such  knowledge  on  her  part 
the  intentions  of  the  settlor,  even  if  fraudulent,  could  not 
affect  her.  She  gave  value  for  the  settlement,  heyond  any 
doubts  and  that  value  would  support  the  deed,  unless 
tainted  by  her  mala  fides.  The  cases  cited  for  the  Plaintiff 
as  to  the  materiality  of  the  settlor's  motiyes  are  only 
applicable  to  a  voluntary  settlement,  which  the  present  is 
Dot  The  wife  in  the  case  of  Colombine  v,  PenkaU  knew 
that  the  marriage  was  to  be  celebrated  for  the  purpose  of 
supplying  consideration.  The  release  of  dower  in  proper- 
ties not  mentioned  in  the  settlement,  makes  the  considera- 
tion given  of  great  value.  It  is  not  so  much  what 
Mrs.  Pascoe  gave  up,  as  what  her  husband  gained  by 
acquiring  the  power  to  deal  with  his  own  property,  which 
should  be  estimated  by  ascertaining  its  extent.  The 
agreement  had  been  so  acted  upon  before  the  settlement 
that  it  might  have  been  enforced  by  Mrs.  Pascoe :  Tremor 
V,  Afwiicipal  CouficU  of  KUniore  (t),  Clifford  v.  Turrdl  (m). 
Inadequacy  of  consideration  would  not  invalidate  the 
deed :  Acraman  v.  Corbett  (n),  ArundeU  v.  Phipps  (o),  Atkinscn 
V,  Smith  {p),  Jones  v.  Marsh  {q),  Mr.  Pascoe  was  perfectly 
solvent  when  he  settled,  as  appears  by  his  properly  kept 
books,  and  by  a  balance-sheet  carefully  prepared,  of  which 
the  accuracy  is  not  impugned.  Even  if  insolvency  or 
embarrassment  were  proved  as  against  him,  by  admissions 
or  otherwise,  it  is  not  proved  against  the  infants  or 
Mrs.  Pascoe :  Holden  v,  Heam  (r),  Toxvnsend  v,  WestmacoU  («). 
No  argument  can  be  raised  against  Mrs.  Pascoe  from  her 
delay  in  preferring  her  claim.  The  claim  was  founded  on 
an  equivalent  to  hard  cash,  and  a  creditor's  debt  might 
with  equal  justice  be  disputed  because  he  had  not 
immediately  sued  for  it.  The  release  of  dower  is  recog- 
nised as  valuable  consideration  by  Lord  St,  Leonards  in 
Sugden  on  Powers,  7th  ed.,  p.  293.      The  deed  may  be 
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(0  1  W.  &  W.,  Eq.,  293. 

(»)  1  Y.  &  C.  C.  C,  138. 

(n)  80  L.  J.,  Chy.,  6i2. 

(o)  10  Vefc,  139. 


S28  L.  J.,  N.  S.,  2. 
Ca.  Temp.  Talboii»  64. 
(r)    lBeav.,445. 
(«)    2Z5.,840. 
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supported  as  a  family  arrangement.  If  the  Plaintiff's 
allegations  of  Pascoe's  insolvency  at  the  time  of  executing 
the  settlement  were  true,  he  might  have  set  aside  the 
deed  summarily  under  the  ''Insolvent  Act"  —  a  course 
suggested  as  the  proper  one  in  W^ter  v,  Sugden  (t)  in 
this  Court.  If  the  settlement  be  set  aside,  the  Plaintiff 
would  have  no  right  to  mesne  profits ;  he  does  not  seek 
them  by  his  bill,  and  they  have  never  been  given  against 
trustees  of  voluntary  settlements :  Thomas  v.  Thomas  (r). 
As  to  costs,  trustees  who  oppose,  and  trustees  who,  like  the 
present,  submit  to  and  act  as  directed  by  the  Court,  stand 
on  a  different  footing.  The  Defendants  could  not  have 
compromised  the  suit ;  and  if,  in  any  case,  circumstances 
could  justify  trustees  in  defending  a  settlement  they 
deemed  improperly  assailed,  they  would  be  justified  in 
this  case :  Baking  v.  Whymper  (w),  RusJUeigh  v.  Masters  (x), 
Goldsmith  v,  Russell  (y),  Ex  parte  Rogers  («). 


The  Defendant,  John  Randle  Pascoe,  the  insolvent  settlor, 
appeared  in  person,  and  addressed  the  Court. 


Mr.  J.  W.  Stephen  in  reply. 


Cur,  adv.  vidt. 


November  2i.   Mb.  JtTSTICB  MolesWOBTH  : — 


Judgment, 


This  bill  is  filed  by  the  official  assignee  of  Mr.  John  Randle 
Pascoe,  seeking  to  set  aside  a  post-nuptial  settlement 
executed  by  him  on  the  23rd  August,  1868.  According 
to  the  evidence,  Mr.  Pascoe  was  a  purchaser  of  various 
grants  of  land  from  the  Crown  on  speculation  for  re-sale, 
and  was  from  time  to  time  buying  and  selling.  Although 
married  so  far  back  that  his  wife  became  entitled  to  dower 


(0    Argus,  27th  August,  1859. 
(v)    2  K.  &  J.,  79. 
(w)    26Beav.,568. 


(a?)    1  Ves.,  jun.,  201. 
(g)   5  De  G.  M.  &  G.,  547. 
(«)    1  W.  &  W.,  I.E.M.,  98. 
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in  lands  ftcqaired  bj  him  in  fee,  he  took  the  Crown  grants 
to  himself,  so  as  to  make  himself  dependent  upon  her  con- 
earrence  in  making  title  in  each  instance.  About  1848-9 
he  built  some  houses  in  Collins-street  on  land  he  had  pur- 
chased, and,  at  the  time  of  their  erection,  intended  and 
promised  his  wife  to  settle  them  upon  her.  This  promise, 
howerer,  was  long  left  unfulfiled.  From  time  to  time  he 
wanted  her  concurrence  in  making  title  to  property  sold, 
and  on  sereral  of  such  occasions  she  reminded  him  of  his 
promise,  and  said  that  she  would  not  again  join  in  convey- 
ance until  it  was  fulfiled.  This  occurred  especially  upon 
the  occasion  of  his,  about  81st  December,  1857,  mortgaging 
certain  property  in  Barkly-terrace  for  JB5,000.  When  he 
renewed  his  promise,  I  do  not  think  this  gave  her  any 
right  which  could  be  specifically  enforced.  Among  all  the 
concurrences  no  one  could  be  definitely  taken  as  a  con- 
sideration, her  promise  for  future  concurrence  could  not 
be  enforced,  and  a  promise  to  make  a  settlement,  terms 
undefined,  is  rague.  Taking  such  promises,  however,  as 
honorary,  they  are  to  be  regarded,  where  a  settlement  is 
afterwards  made,  upon  the  question  of  evidence,  whether 
its  actual  design  is  to  defeat  creditors. 


1865. 
Shaw 

V, 
13i.LTXB. 

Judgmeui. 


To  return  to  my  inference  from  the  evidence.  In  1868, 
Paicoe  was  involved  in  various  and  extensive  speculations. 
His  son  had  been  stationed  in  London  as  his  agent  for 
various  speculations  of  import  and  export  from  Melbourne, 
npon  which  altogether  he  was  a  heavy  loser.  He  had 
embarked  in  Melbourne  in  some  arrangements  for  advanc- 
ing large  sums  of  money  to  railway  contractors  (Evans  and 
Mmry),  on  which  he  had  incurred,  not  ascertained  losses, 
but  very  heavy  liabilities,  covered  by  claims  against  the 
contractors,  and  through  them  against  the  Government, 
subject  to  postponement  as  to  payment.  I  believe  his 
evidence,  that  if  in  August,  1858,  his  affairs  had  been 
judiciously  wound  up,  he  might  have  had  a  considerable 
overplus  besides  the  settled  property ;   but  he  was  deeply 


W.  W.  A  a'B.      vol.  II. — EQ. 
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in  debt,  pressed  by  creditors,  and  had  lost  the  confidence 
of  his  bankers.  On  the  SSrd  August,  1858,  he  executed 
the  settlement  in  question,  not  only  of  the  Collins-street 
property,  but  of  the  equity  of  redemption  of  the  Barkly- 
terrace  property,  vesting  them  in  trustees  for  sale,  and 
settling  the  interest  of  their  proceeds  and  their  income 
in  the  meantime,  upon  his  wife  for  life  to  her  separate  use, 
without  anticipation ;  remainder  to  himself  for  such  estate 
not  exceeding  his  life,  and  with  such  conditions  as  she 
might  direct,  with  remainders  to  their  children.  By  the 
same  deed  she  released  her  dower  in  yarious  properties, 
and  this  was  explained  to  be  the  consideration  for  the 
settlement.  He  states,  and  she  does  not  contradict,  that 
she  promised  not  at  once  to  take  advantage  of  this  settle- 
ment, and  he  was  left  in  unaltered  possession  for  about 
a  year  after,  when  his  embarrassments  increasing,  the 
trustees  entered  into  possession.  Mrs.  Pascos,  in  pursu- 
ance of  her  promise,  released  other  properties  from  dower. 
He  continued  dealing,  paying  o£f  many  of  his  creditors  of 
August,  1858,  but  leaving  some  still  unpaid,  and  he  con- 
tracted various  other  debts.  In  March,  1860,  his  estate 
was  compulsorily  sequestrated.  In  1861,  Mrs.  Pascoe  and 
her  children  instituted  a  suit  in  this  Court  for  the  removal 
of  the  trustees  of  the  settlement  of  August,  1858,  and 
the  Defendants,  Messrs.  Salter  and  Ham,  were  appointed 
new  trustees  by  this  Court  The  Barkly-terrace  property 
has  been  sold  by  the  mortgagees,  and  produced  no  more 
than  the  mortgage  debt..  The  present  Plaintiff  proceeded 
by  ejectment  to  recover  the  Collins-street  property ;  but, 
upon  the  trial,  the  jury  disagreed,  and  this  suit  was  insti- 
tuted 12th  December,  1864. 


I  have  no  doubt,  from  Pa8co$*s  evidence,  that  his  motive 
for  executing  his  long  deferred  promise  to  make  a  settle- 
ment was  to  obstruct  and  postpone  his  creditors,  and 
secure  a  provision  for  himself  and  his  family  in  case  of  his 
insolvency.     The  Collins-street  property  was  then  worth 
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about  JBlOjOOO ;  the  Barkly-terrace  property  was  then  con- 
sidered valuable;  the  property  released  from  dower  was 
then  worth  less  than  ^61,000.  So  the  dower  was  not  worth 
iBlOO ;  and  Pascoe  was  not  then  under  any  arrangements 
for  disposing  of  it,  which  would  make  her  power  of 
obstruction  important.  As  to  Mrs.  Pascoe,  the  bill  alleges 
that  the  consideration  given  by  her  was  colourable  only, 
and  not  given  bona  fids;  which  I  think  sufficiently  puts  in 
issue  her  privity  with  his  motives  for  the  settlement.  She 
says  herself — "A  short  time  before  the  settlement  was 
made,  I  thought  the  time  was  come  for  making  it,  and 
said  I  would  bar  no  more  dower  until  he  fulfiled  his 
promise."  She  explains  "  The  time  was  come  " — "  I  was 
growing  in  years,  and  it  was  time  I  should  know  what  I 
was  to  have  in  my  old  age ;  and  my  husband,  a  man  of 
capital,  was  mixing  with  men  of  none.  He  would  never 
have  done  it  if  I  did  not  bring  him  to  the  point.  I  did 
not  know  what  might  come  of  his  dealings."  She  does 
not  contradict  or  explain  his  evidence  that,  "being  in 
difficulties  and  burdens  through  Evom  and  Merry y'^e  got 
anxious,"'  and  "my  wife  told  me  after  the  settlement  it 
should  make  no  difference,  that  she  would  take  no  advan- 
tage of  it,  and  did  allow  me  to  receive  the  rents  accord- 
ingly." That  means,  I  think,  that  she  knew  his  want  of 
money  and  embarrassment,  and  only  wanted  the  settle- 
ment as  a  security  against  his  failure.  She  seems  other- 
wise to  have  been  fully  as  well  informed  of  her  husband's 
position  and  a&irs  as  wives  usually  are. 


1865. 


Judgment, 


I  have  been  referred  to  various  authorities  against 
sustaining  settlements  because  made  in  pursuance  of 
previous  promises:  Warden  v.  Jones,  Spirett  v.  WiUmos. 
Besides,  here  the  settlement,  including  the  Barkly-terrace 
property,  could  not  be  regarded  as  a  fulfilment  of  the 
promise  to  settle  the  Collins-street  property  only. 
Ordinarily,  where  settlements  executed  for  a  colourable 
consideration  are  set  aside  as  fraudulent  against  creditors, 

c2 
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Jud^mewt. 


I  should  say  that  the  consideration  is  forfeited,  and  the 
person  giving  it  is  not  entitled  to  he  recouped ;  hut  this 
is  a  case  oifeme  covert,  having  no  professional  adviser, 
accepting  a  settlement  concocted  hj  her  hushand,  relin- 
quishing rights  as  a  consideration  for  it,  and  suhsequently 
relinquishing  other  similar  rights  in  fulfilment  of  her 
promise  connected  with  it.  The  hushand  continued  his 
dealings  many  months  after.  The  persons  reaping  the 
benefit  of  her  displacement  are  creditors  of  the  former  at 
the  time  of  the  settlement,  who  would  probably  have  been 
paid  if  they  had  taken  proper  measures  of  activity ;  and 
others,  who  became  creditors  afterwards,  not  looking  to 
the  security  of  the  settled  land.  His  creditors,  as  a  class, 
probably  got  the  advantage  of  his  property  being  increased 
by  release  of  dower.  On  the  whole,  I  think  I  should  give 
her  the  benefit  of  the  rule,  that  a  plaintiff  seeking  equity 
must  do  equity,  and  give  her  the  value  of  the  dower 
released  2drd  August,  1858,  and  afterwards.  In  SpvreU  v. 
WiUowa  the  wife  was  remitted  to  her  equity  for  a  settle- 
ment ;  9  Sug.  Power,  7th  ed.,  p.  989 ;  DoUn  v.  CoUman  (w). 
As  to  the  mesne  rates,  I  cannot  give  them  against 
Mrs.  Pcucoe,  who  I  presume  actually  received  them  as 
4  feme  covert  I  cannot  properly  charge  the  present 
trustees  with  them,  who  took  a  duty  upon  them,  with  the 
sanction  of  this  Court,  consisting  in  applying  them  accord> 
ing  to  the  trusts  of  the  settlement.  The  bill  does  not 
specifically  pray  an  account  of  rents  and  profits,  and  no 
step  was  taken  in  the  cause  by  motion  for  injunction, 
receiver,  or  otherwise,  to  give  the  trustees  notice  of  any 
intention  to  make  them  personally  liable.  If  the  Plaintiff 
proceeds  at  law  he  may  succeed  and  get  his  costs  and 
mesne  rates ;  the  Defendants  at  law  may  force  on  the  case 
if  they  can,  and  get  costs  if  they  succeed.  I  think  it  will 
be  wise  for  all  parties  to  enter  into  a  contract  to  stay 
further  proceedings  in  the  ejectments.  I  do  not  think  it 
a  case  for  giving  coata  against  any  Defendant.    Po^fooe  is 

(w)    1  Vera.,  294. 
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joined  only  as  a  husband,  having  become  insolvent  since ; 
his  wife  has  the  protection  of  coverture  ;  the  children 
merely  took  an  estate  put  upon  them ;  the  trustees  have 
merely  performed  a  duty  as  trustees  appointed  by  this 
Conti,  resisting  a  long-deferred  demand,  and  could  not 
safely  have  released  without  a  decree.  I  do  not  think  I 
should  give  them  their  costs:  they  were  aware  of  an 
adverse  claim,  and  entitled  to  indemnify  themselves  from 
day  to  day  out  of  the  rents  of  the  settled  property.  As  to 
the  ejectment  costs,  they  belong  to  the  jurisdiction  of  the 
law  courts. 


1865. 


Judgment. 


u 


4t 


**  DecUure  thai  the  indenture  of  28rd  Angart,  1858,  in  the  pleadings 
mentioned,  is  frandnlent  and  void  as  against  the  creditors  of  John 
BandU  Pcttcoe,  Order  such  of  the  Defendants  as  are  in  receipt  of 
"  the  rente  and  profits  of  the  premises  in  CoUins-street  comprised  there- 
**  ill,  not  to  olaim  or  interfere  with  the  rents^^  issues,  and  profits  thereof 
"  hereafter  fiilling  due,  hut  to  permit  the  Plaintiff,  as  official  assignee 
"  of  John  Sandle  Ptucoe,  to  receive  the  same,  and  to  enter  into  posses- 
**  sion  without  ohstmction  of  sueh  parte  of  the  said  premises,  if  any,  as 
"are  in  the  actual  possession  of  the  said  Defendants  respeetively^ 
"Direct  the  said  Defendants  to  hand  over  to  the  Plaintiff,  as  such 
"  official  assignee,  all  title  deeds  of  the  said  premises  (other  than  the 
**  aud  indenture  of  settlement),  and  all  tenants'  leases  thereof  in  their 
"  respective  possession  or  power.  Direct  that  the  Defendants  respec* 
"  tively  execute  conveyances  or  releases — ^to  he  settled  hy  the  Master  in 
"  case  the  parties  differ— of  the  same  premises  to  the  Plaintiff  as  such 
'^  official  assignee,  such  conveyances  or  releases  to  he  prepared  and 
"  executed  at  the  PUuntiff's  expense.  Befer  it  to  the  Master  to  inquire 
**  and  report  what  would  he  the  present  value  of  the  right  of  dower  of 
**  the  Defendant,  Elizabeth  Peucoe,  in  the  various  estates  released  hy 
"  her  hy  the  said  indenture  of  23rd  August,  1858,  and  other  estates 
"  released  hy  her  snhftequent  to  that  date,  in  consideration  of  the  settle- 
**  rneut  therehy  espressed  to  be  made  upon  her,  in  case  she  had  not 
"  released  the  same,  and  declare  that  she  is  entitled  to  have  the  same 
"applied  according  to  her  directions  when  examined  apart  ttom  her 
*'  hoshand;  and  dedare  that  the  Plaintiff  should  pay  the  said  sum  so 
**  sicertainfd  out  of  the  first  of  the  rents  and  profits  of  the  said 
"  premises  which  shall  come  to  his  hands,  and  that  the  said  sum  is 
"chargeable  on  the  said  premises.  Let  all  parties  abide  their  own 
"  costs.    Liberty  to  apply.' 


^jcofe^w 
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1866. 

Oct.  19,  26. 
Dee.  1, 11. 

Order  made, 
on  application 
of  liquidators 
in  a  voluntary 
winding-up 
nnder  the 

Statute  1864^" 
for  payment  of 
callB  by  share- 
holders. Form 
of  order.   Per- 
sonal service 
directed. 
Attadiment 
granted  for 
contempt  in 
non-payment 
under  the 
order. 

JLrffument, 


Is  THE  Matter  of  THE  BALLARAT  PATEN^T  FUEL 

AND   MANURE   COMPANT,   LIMITED,  Airo 
Ik  the  Mattes  of  "The  Companies'  Statute  1864." 


T 


HIS  company  was  being  wound  up  voluntarily  under 
the  provisions  of  "  The  Companies^  Statute  1864,"  ss.  Ill 
et  seq.  Four  liquidators  were  appointed  by  the  share- 
holders under  sec.  116,  but  two  only  had  acted.  These 
two  had  settled  a  list  of  contributories,  and  made  a  call  to 
the  full  extent  of  the  liability  of  the  shareholders,  which 
call  in  the  aggregate  would  produce  an  amount  less  than 
the  total  liabilities  of  the  company.  Some  only  of  the 
shareholders  had  paid  the  calls.  The  liquidators  who  had 
acted,  now  applied  to  the  Court  ew  parte  for  an  order  under 
sec.  121,  for  payment  by  the  defaulting  shareholders  of  the 
amount  of  the  calls  made. 

Mr.  J,  W..  Stephen  for  the  motion.  The  order  of  this 
Court  is  requisite,  under  the  Act,  to  enforce  the  calls.  It 
would  seem  that  the  order  should  be  ea  parte  in  the  first 
instance,  but  that  it  must,  if  it  be  intended  to  enforce  it  by 
attachment,  be  personally  served  on  each  person  affected 
by  it.  As  to  two  only  of  the  liquidators  having  acted,  that 
is  sufficient  under  sec.  116,  par.  6.  IMolesworth,  J.  A 
question  may  arise  whether  there  should  not  be  separate 
orders  for  each  person.]  The  form  No.  32,  given  in  the 
7th  schedule  to  the  Act,  appears  to  contemplate  one  order 
only.  If  separate  orders  are  to  be  made,  and  every  share- 
holder served  with  notice  of  the  application,  the  costs  will 
absorb  the  entire  amount  of  the  call. 


Our,  adv.  vult. 
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CMohtr  as. 


Ma.  Justice  Molxsworth  : —  '^^^■ 

Thia  ie  an  application  in  reapect  of  a  company  which  n,^^^- 
existed  before  "  The  Companiet'  Statute  1864,"  and  which  PAiitn  Foro 
it  has  been  determined  to  wind  up  voluntarily  under  the  "'coj^^i^rx. 
■Utate.  Tho  meeting  at  which  it  was  determined  to  wind 
np  the  company  appointed  four  peraons  to  act  as  liquida- 
tors. Two  only  of  those  four  acted,  and  those  two  now 
join  in  the  present  application.  AffidavitB  have  been  filed 
■howing  the  entire  liabilities  of  the  company,  and  that  it 
vill  be  necessary,  towards  meeting  those  liabilities,  that 
the  fidl  responsibility  of  all  the  shareholders  sbonld  be 
enforced.  The  liquidators  have  therefore  prepared  a  list 
of  the  contributories  and  of  the  contribution  which  each 
ihareholder  must  bear.  The  contributories  have  been 
sppUed  to,  uid  only  a  few  of  them  have  responded  to  the 
^phcation.  The  order  of  the  Court  is  now  sought  to 
coiforce  the  payment  due  &om  each  contributor  who  has 
neglected  to  pay.  I  think  I  should  require  personal  service 
of  this  order  on  each  contributor.  In  the  event  of  special 
difficulties  arising,  I  will  make  such  order  to  meet  them  as 
may  appear  fitting.    I  have  &amed  the  order  thus : — 


"UpoQ  hearing  Mr.  8l«pi«n,  of  counsel  on  behalf  of  SamL  Ltmratea 
KrtdHttU  and  dtarlt*  Jamu  Evant,  two  of  the  liquidkton  appointed 
for  winding  up  the  aboie-named  company,  and  upon  rending  the  affi- 
dirit  of  the  said  8avU.  Lavtrntct  Birtchnell  and  Charla  Jamti  EvMU, 
Bled  the  letb  da;  of  October,  1865,  sod  the  sif  eral  exhibits  thereto 
annexed,  Thii  Coort  doth  order  that  the  several  penona  named  in  the 
schedule  to  this  order,  aa  being  respectivelj  contribntori«s  ta  the  aaid 
company,  do  respectivelj,  oo  or  before  Tneidaj,  the  7tb  day  of  Novem- 
ber  neit,  or  witbia  eight  days  of  personal  service  of  thia  order  upon 
than  raspectiielj,  pa^r  to  either  of  them,  the  said  Scunl.  Lanrtnee 
BrldHull  and  Char}«4  Jama*  Bvant,  at  tbeir  olBce,  Bsllarat,  the 
KTeral  funu  of  money  let  oppoaita  their  respe^^ivo  names  in  the  aud 
■diednle,  ■«  dne  in  reapect  of  a  call  mode  by  tho  said  liquidators,  or  do 
within  the  time  oforaatud  apply  to  this  Court  to  revoke  or  voij-  this 
wdcr.    Liberty  to  apply." 


OrJ«r. 


Ur.  Webb,  on  behalf  of  the  liquidators,  now  moved,  upon    I}t<»mb*r  i. 
an  affidavit  of  personal  service  of  the  above  order  and  of  its 
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18B1  non-performance,  that  an  attachment  might  iflBue  againBt 

In  r«  contributoriea  who  had  not  obeyed  it. — The  statute  directs 

v  J^  ..  ^hat  orders  made  under  it  shall  be  enforced  in  the  same 

Patbnt  FtTBL  manner  as  decrees  in  suits  in  equity.    An  attachment  for 

^oMPAHT.  contempt  is  therefore  the  proper  mode  of  enforcement. 

rgwntni,  ^^^  ^^^  ^^^ 


December  IL    Mb.  JrSTICE  MOLfiSWOBTH : — 


Jvd^metU, 

I  will  make  a  joint  order  for  separate  attachments  for 
contempt,  to  issue  against  the  persons  on  the  list  of  cou'^ 
tributories,  who  have  failed  to  obey  the  order  calling  upon 
them  to  pay  to  the  official  liquidators. 

Order  aeeorimghi. 


CASES 


ARGUED  AND  DETERMINED 

g)U3preme  Court  of  Vittovm, 

EASTER  TERM,   28  VIOTORIJS. 


The  Judges  who  sat  in  Banc  in  this  term  were — 

StAWBLL,  C.  J.  WHiLIAHB,  J. 

BABBTy  J. 


BEGUNA  V.  PASEEB  Aim  Othebs,  Justices. 


ELLOWS  had  in  the  previous  Term  obtained  a  rule  xhe  CheUmg 


nin  calling  on  Farier  and  other  iustices  of  the  Geelong  ^  ^'t  „ 
bencn,  to  shew  cause  why  a  mandamus  should  not  issue  wag  Act^  16 
commanding  them  to  appoint  valuators  under  the  32nd  and  '^'ViJ  |^^' 
83rd  sections  of  "  The  GeeUmg  and  Melboume  Bailway  96,  by  sec  9, 
Act"  16  F»c.,  to  value  certain  lands  belonging  to  Mr.  S.  ^^ ^^ ^^^ 
Earding^  and  taken  by  the  Board  of  Land  and  Works  for  dies  given 
the  Melboume  and  G^long  Railway.    He  now  moved  the  kept  alive 

rale  absolute.  notmthatand- 

ing  its  repeal 
by  No.  186» 

BilUnff  (with  him  Wrixon)  shewed  cause. — The  16  Vie.  "^^  ffivinir 

is  repealed  by  the  21  Vie.  No.  186,  sec.  6.     The  repeal  is  new  remedies 

in  express  terms,  but  it  is  contended  that  the  16  Vie,  is  ^y^  qq^  i^^ 

not  inoonsis" 
tent  with, 

prior  Acts  dealing  with  the  same  subject  matter. 
Acts  to  repeal  by  implication  earlier  Acts,  must  be  inconsistent,  must  deal  with  the 

tame  Babject  matter,  and  most  be  co-extensive. 

W.  W.  fr  A  B.  VOL.  n. — ^lAW.  B 
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1866.  tept  alive  at  least  for  this  purpose  by  sec.  9  of  the  23  Ftc., 
No.  96.  The  words  of  that  section  are  not  sufficiently 
ample  to  incorporate  the  16  Vic.  In  Be^.  v.  The  In- 
habitants of  Merionethshire  (a),  J^y.  v.  The  Inhabitants 
of  Breconshire  (b),  and  Beg,  v.  Stock  (c),  which  were  cited 
when  the  rule  was  obtained,  the  words  of  the  incorporat- 
ing statute  were  much  more  precise  and  comprehensive. 
But  even  if  sec.  9  of  No.  96  does  incorporate  the  16  Vie., 
it  is  itself  repealed  by  implication  by  No.  186.  The  "  BaH- 
way  Act  1857,"  21  Vic.  No.  38,  sec.  18,  provides  a  mode  of 
determining  questions  of  disputed  compensation  different 
from  that  provided  by  the  16  Vic.y  sec.  32,  and  as  it  would 
be  inconsistent  to  have  two  different  modes  of  dealing  with 
the  same  subject  matter,  the  last  expression  of  the  Legie- 
ture  will  repeal  the  earlier  one.  Daw  v.  The  Board  of 
Works  id). 

JBbllows  in  support  of  the  rule. — The  answer  to  the  last 
objection  is  that  the  Act  No.  186  does  not  give  a  remedy 
co-extensive  with  that  given  by  the  former  Act,  and  so 
cannot  be  intended  to  repeal  it.  No.  186,  sec.  5,  only 
provides  for  "land  taken,"  and  says  nothing  as  to  the 
remedy  for  land  injuriously  affected,  which  is  quite  a 
distinct  matter,  and  one  specially  provided  for  by  the 
earlier  Act.  Besides,  the  21  Vic,  No.  38  is  a  special  Act. 
But  if  No.  186  gives,  through  21  Vic,  No.  38,  another 
remedy  to  that  given  by  the  16  Vic.,  it  is  only  cumulative, 
not  at  all  inconsistent.  The  Board  of  Land  and  Works 
here  have  not  given  [the  proper  notices  under  the  21  Vic. 
No.  38,  so  that  if  we  cannot  proceed  under  the  16  Vic,  we 
have  no  remedy.  ^Further,  sec.  9  of  No.  96,  clearly  incor- 
porates the  16  Vic.f  and  the  latter  Act  is  in  no  way  affected 
by  the  repeal.  He  cited  Fenton  v.  Dry  (e),  Walker  v. 
Giles  if). 

(a)  6  Q.  B.,  843.  (d)  31  L.J.,  N.S.,  C.P.,  224. 

(h)  16Ji.,818.  (0)  ^iifo  VoL  I.,  Law  61. 

(c)  8  A.  &  E.,  405.  (/)  6  ^^  B.,  662. 


CASES  AT  LAW. 


Stawell,  C.  J. — ^This  ia  a  dear  case  of  incorporation. 
The  16  Vic.  is  incorporated  in  the  Act  No.  96  as  much  as 
if  it  had  been  written  out  at  length  and  inserted  in  it,  and 
BO  is  not  affected  by  the  repeal  in  No.  186,  which  Act 
takes  no  notice  of  No.  96.  As  to  section  9  of  No.  96, 
being  itself  repealed  by  implication  by  No.  186,  we  think 
that  the  proper  answer  has  been  given,  namely,  that  the 
two  Acts  are  not  co-extensive,  and  do  not,  in  fact,  refer  to 
the  same  subject  matter.  Neither  are  the  two  Acts  so 
inconsistent  as  to  constitute  a  repeal  by  implication. 


1866. 


JBule  dbsohUe, 


BEG-INA  V.  FBASEE  Aim  Anotheb,  Jitstices. 


R, 


March  22. 


;TJLE  niH  obtained  on  behalf  of  Charles  MilU  under 
the  Act  No.  159,  sec.  6,  calling  on  Alexander  Fraser  and 
James  Wilson^  Justices  of  St.  Kilda,  and  on  the  borough 
of  St.  Kilda,  to  shew  cause  why  they  should  not  be  pro- 
hibited from  proceeding  or  continuing  to  proceed  upon  or 
in  respect  of  "  a  certain  order  made  by  the  above  justices," 
the  3rd  January,  1865,  "  whereby  they  adjudged  the  said 
'^  Charles  Mills  to  pay "  to  the  said  borough  16«.  8<^.  and 
lOf.  ^.  costs. 

The  affidavits  in  support  of  the  rule  deposed  that  a 
demand  was  made  by  the  rate-collector  of  St.  Eilda  on 
Mslls  for  divers  sums  due  as  rates,  including  the  above 
sum  of  16«.  %d. ;  that  the  demand  concluded  with  a  notice 
to  MilU  that  if  the  rates  were  not  paid  within  twenty  days 
from  the  date  of  the  demand  he  would  be  proceeded  against 
for  the  recovery  of  the  rates,  "according  to  clause  32 
"  of  the  *  Municipal  Act;  18  F«?.,  No.  15 ;"  and  that, 
default  having  been  made,   Mills  wad  summoned  before 

B  2 


A  determina- 
tion by  magis- 
trates in  petty 
sessions  to 
enforce  a  rate 
by  warrant 
nnder  the  18 
Vic.  No.  15, 
sec.  32,  is  not 
a  "summary 
conviction  or 
order  "  within 
the  meaning 
of  the  Act 
No.  159,  sec. 
6,  or  the 
remedy  by 
prohibition 
there  g^yen. 
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H-amr  and  WtUon,  as  justices.  One  of  tbese  affidavita 
deposed  also  that  all  objections  were  OTerroled,  and  an 
order  was  made  against  Milh  for  16t.  8d.  and  coBte. 

The  opposing  affidavits  deposed  that  the  bench  deter- 
mined  that  a  warrant  should  be  issued  against  MilU,  but 
that  no  order  was  made,  aad  that  no  order  had  ever  been 
drawn  up. 

l^lhwi  urged  a  preliminary  objection : — The  Act  No.  159, 
sec.  6,  does  not  apply  in  a  case  of  this  sort.  It  enacts  that 
any  person  aggrieved  by  "  the  Bummary  conviction  or 
"  order  "  of  any  justice,  &c.,  may  obtain  a  rule  or  order  to 
prohibit  further  proceedings  upon  "  such  conviction  or 
"order."  These  words  "conviction  or  order"  are  words 
of  art,  having  a  definite  well-known  meaning,  tmi  there 
was  no  such  "conviction  or  order"  made  in  this  case. 
The  proceedings  under  18  Vie.,  No.  15,  sec.  82,  did  not  end 
in  such  a  conviction  or  order  as  is  here  meant ;  they  only 
ended  in  a  determination  to  issue  a  warrant.  The  portion 
of  the  determination  adding  costfl  was  also  no  "  conviction 
"or  order."  If  the  warrant  is  issued  for  those  costs  it 
vrill  be  probably  found  bad ;  for  no  statute  can  be  found 
giving  Buch  costs,  and  coste  are  not  to  be  given  by  justices 
unless  under  eipresa  legislation  enabling  them  to  do  bo. 
18  Geo.  3,  cap.  19,  shewB  that  justices  had  not  auch  power; 
that  statute  is  repealed,  ttai  Jervi»'»  Act  does  not  seem  to 
have  given  to  justices  the  power  to  award  costs  upon  such 
a  mere  determination  to  issue  a  warrant  as  was  come  to 
here.  It  was  decided  by  this  Court  in  Andrew*  v.  The  Muni- 
cipal Council  ofFUzroy  {g) ,  that  a  summons  or  plaint  such  as 
this  is  not  an  information  or  complaint  within  the  meaning 
of  the  limitation  of  actions  contained  in  11  and  12  Vie., 
No.  43,  sec,  11.  The  Act  No.  159,  sec.  6,  applies  only  to 
such  convictions  or  orders  as  can  be  made  on  the  infor- 

(y)  26  November,  1860. 
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mation  or  complaint  referred  to  in  11  and  12  Vie,,  No.  48,        ^^^' 
sec.  11.    A  mere  determination  to  issue  a  warrant  under       Rboina 
18  Vic.,  No.  16,  sec.  32,  is  not  such  a  conyiction  or  order. 


Wood  and  Dohson  against  the  objection. — It  is  sworn  by 
OS  that  an  order  was  made  for  a  warrant,  and  it  is  admitted 
ij  them  that  an  order  was  made  for  costs.  Is  not  that  a 
determination  by  which  we  may  feel  aggrieved,  and  for 
which  a  remedy  by  prohibition  was  obviously  intended  by 
the  framers  of  the  Act  No.  159,  sec.  6  ? 

Stawell,  C.  J. — ^We  are  of  opinion  that  the  decision  in 
Andrews  v.  The  Municipal  Gouncil  of  Mtzroy  governs  this 
case.  The  determination  to  enforce  this  rate  was  not  an  order 
or  conviction  within  the  meaning  of  the  Act,  No.  159.  The 
steps  which  it  is  sought  to  prohibit  are  not  proceedings  on  an 
order  of  the  magistrates,  but  merely  proceedings  on  a  war- 
rant. A  determination  to  enforce  a  rate  by  warrant  under 
the  18  Vic.,  No.  15,  sec.  32,  is  not  a  conviction  or  order. 
These  words  have  a  technical  meaning ;  and  the  distinction 
is  clear  between  a  determination  and  a  conviction  or  order. 
There  are  many  sorts  of  determination  which  do  not 
amount  to  a  "  conviction  or  order,"  and  it  is  only  against 
the  latter  that  a  right  to  obtain  prohibition  is  in  certain 
cases  given  by  this  Act.  If  the  Court  issued  its  prohibi- 
tion against  proceeding  on  this  determination  of  the 
justices,  it  might  expose  itself  to  the  risk  of  an  evasion 
which  it  could  not  check.  It  might  be  said  that  no  order 
had  been  made,  and,  at  all  events,  that  none  would  be 
drawn  up  or  further  proceeded  with,  while  yet  this  warrant 
might  be  issued  and  enforced. 

Order  nisi  for  prohibition  discharged^ 
on  the  prelimvntvry  objection,  without 
costs. 


V, 

Fbabbb. 
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•._-,-^        SWAN,  AjptiiLAiTT,  V.  MoLELLAS",  'BxssoTrasgn. 
March  22. 

MeL.mtixia-  V^ASE  for  the  opinion  of  tte  Supreme  Court,  rtated 

t^^^i  tmder  the  Act  No.  159,  sec.  5,  by  the  Chairman  of  General 

the  "  Vagrmt  SeBfiiona  at  Ararat,  on  the  hearinE  of  an  appeal  from  a  con- 
Acl,"  for  that  ^  *^'^ 

he  on  a  daj  viction  bj  mftgiatrfttee  m  Petty  SeasionB.     The  information 

lumed,  " ma  y,^^  ^  ji^g  22nd  October,  for  that  William  McLellan  on 

certAJn  pabuc 

place— to  wit,  the  18th  October,  "  in  a  certain  public  place,  to  wit,  a  room 

Sb^jA""*  "in  the  'Shamrock  Hotel,'  Barkly-etreet,  Ararat,  in  the 

Hotel,  Barklj-  "  Colony  of  Victoria,  where  the  public  then  were  assembled, 

in  tie  colonj  "  ^''^^  there  had  the  right  of  fi«e  aceeaa,  ingreas,  regress, 

of  VLctoria,  "  and  departure,  did  make  use  of  abusive  words  towards 

pnbiic  than  "  One  Nathaniel   Walker  Sioatt,  whereby  a  breach  c 
bled,  and  there 


'  peace  might  have  been  occasioned,  to  wit,  '  You  ecuni- 
had  the  right  "  '  loua  wretch,  were  it  not  for  the  position  I  hold  I  would 
ii^J"^^  "  '  **^®  y**"  ^y  ^^^  Bcruff  of  the  neck  and  throw  you  among 
grew,  and  rte-  "  '  the  crowd,' "  The  adjudication  in  petty  Bcsaions  was 
make  use  of  ^'^^  ^^^  Defendant  was  convicted  and  should  forfeit  £5, 
"'"^If  ""^  *°^  ^  default  be  imprisoned  one  month.  On  appeal  to 
a.,  whereby  a  the  General  Sessions  the  latter  Court  held  "  that  upon  the 
breach  of  u  £j^  ^f  j.|,g  g^^  conviction  it  appeared  that  the  aUeged 
might  have  "  offence  was  not  committed  in  a  public  place,  vithin  the 
rf^tT^""'  "  meaning  of  the  5th  section  of  the  '  Vagrant  Act;  "  16 
4c."  On  'Fie.,  No.  22.  The  conviction  was,  therefore,  quashed. 
^iDit  of  OeDB-  ^^  chairman  stated  a  case  as  follows : — 
ral  SesHouB, 

tlio  chairman  ..  n  ,^  contended  npon  the  hearing  that  the  conviction  hereinbe- 
lipf  tiie^Sn-  "  ^"^  "**  '*"'"'  '^^  '^^^  "P""  ""^  *'"*  "^  '*'  ""''  '^^  P^"*  '*  which 
jircme  Coort  "  *^^  "ord*  were  therein  alleged  to  hare  been  oaed  was,  or  might 
E13  follows : —  "  liavo  been,  a  public  place  within  the  meaning  of  the  6th  section  of 
'■  Ani  I,  being  "  tie  '  Vagrant  Aet.'  For  the  Appelknt  the  contrary  wm  con- 
of  opinion 
ttiat  the  aud 

cnnviction  did  not  shew  npon  the  fece  of  it  that  the  pLice  at  which  the  word*  were 
thendn  aUeged  to  have  been  osed  was,  or  might  have  been,  a  pablic  place  within  the 
naid  lection  of  the  '  Vagraitt  Aot,'  quashed  the  sud  conviction,"  &c. 

Seld  by  the  Snptemo  Court  that  the  Court  of  Ooneral  Sessions  was  wrong  in  holiUng 
tlmt  the  room  might  not  have  been  ■  "  public  place  "  within  the  "  Vagrant  Act,"  and 
(Trder  of  Qeneral  Sessions  qouhed,  with  coats  fiied  at  £10. 
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"tended.    And  I  being  of  opinion  that  the  8ud  conTiction  did  not  1S66. 

"  shew  upon  the  hjoe  of  it  that  the  place  at  which  the  words  were 

**  therein  alleged  to  have  been  nsed  was,  or  might  have  been,  a  public 

**  place  within  the  said  section  of  the   '  Vagrant  Act,    quashed  the     MoLbllaV* 

**  said  oonyiction,  with  £80  costs,  to  be  paid  by  the  respondent  to  the 

"  appellant.    The  question  for  the  opinion  of  the  Court  is,  whether  the 

"  said  decision  of  the  General  Sessions  was  erroneous  in  point  of  law 

**  or  not  V* 

Machay  in  support  of  the  order  of  G^eneral  SessioiiB, 
contended — (1)  That  the  conviction  must  stand  or  fall  by 
all  the  words  in  it  used  to  describe  the  offence,  that  none 
of  those  words  could  be  rejected,  and  that  it  must  be  taken 
as  adjudging  not  simply  in  the  words  of  the  Act  that  the 
abusive  words  were  used  in  a  "public  place,"  but  in  a 
public  place  of  the  sort  described,  namely,  a  room  in  an 
hotel  where  the  public  had  only  a  right  of  access.  (2)  That 
the  words  "  public  place  "  in  the  Act  must  be  interpreted 
to  mean  a  public  place  efusdem  generis  with  those  enume- 
rated in  the  Act,  "any  public  street,  thoroughfare,  or 
"place."  (3)  That  the  cases  shewed  a  clear  distinction 
between  a  "  public  place  "  and  a  "  place  of  public  resort ;" 
a  room  might  be  the  latter,  while  not  the  former.  (4)  That 
takbig  the  offence  as  one  in  a  room  such  as  above  described, 
taking  the  words  of  the  Act  as  limited  by  their  context, 
and  looking  to  the  didtinctions  established  by  the  cases, 
and  to  the  whole  law  as  laid  down  in  them,  the  Court  must 
hold  that  this  room  neither  was,  nor  might  have  been,  a 
public  place  within  the  "  Vagrant  Act^"*  as  the  justices  had 
held.    Therefore  the  conviction  was  rightly  quashed. 

Dawson  and  Wood  against  the  order  of  General  Sessions, 
contended — (1)  That  the  words  of  description  follow- 
ing the  words  public  place  in  the  conviction,  might  be 
rejected  as  surplusage.  (2).  That  under  any  interpreta- 
tion of  the  words  of  the  Act,  and  of  the  authorities,  it  was 
impossible  to  contend  that  this  room  "might  not"  have 
been  a  public  place.  It  might  have  been  at  one  part  of 
the  day  a  court-house,  or  a  place  for  the  holding  of  an 
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election  of  members  of  tbe  Legislature,  althoi^h  at  anoilier 
part  of  tlie  day  not  used  for  public  purposes.  It  tras  not 
necesBsry  that  tte  place  should  be  cue  to  which  the  pubhc 
had  access  at  all  hours.  The  court-bouse  in  which  their 
Honors  sat  vaa  public  during  their  Honors'  sitting,  but 
not  at  any  other  times.  Sewell  v.  Taylor  (A)  shewed  that 
even  a  private  houBe  and  garden  where  an  auction  wu 
going  on  was  a  "  place  of  public  resort "  for  the  time  being. 
An  omnibus  was  held  a  public  place  at  common  law. 

Jfiiofeiy  replied. 

The  aitthoritieB  referred  to  were — Faley  on  Oonmctumt, 
Williamt'a  Satmdert,  m  to  tie  Junction  of  a  videUeet ;  Pin- 
twek  V.  Burton  (J),  Seg.  e.  Solmea  (i),  Ex  parte  Brown 
and  Ex  parte  Jonet  (Q,  Cole  V.  Chiton  (m),  10  and  11  Tic., 
cap.  89,  sec.  86  ;  and  Beg.  v.  Thalaman  (n). 

Btawxll,  C.  J. — This  was  a  conviction  imder  the 
"  Vagrant  Act"  before  JuBtices  in  Petty  Sessions.  The 
Defendant  appealed  to  Qeneral  SesBiona  on  various  grounds, 
some  of  them  substantial  and  meritorious,  others  technical ; 
one  that  the  conviction  was  against  evidence ;  another  that 
the  Defendant  was  not  guilty ;  another  that  the  conviction 
was  itself,  on  the  face  of  it,  informal.  The  Court  of  General 
Sessions  determined  that  the  conviction  should  be  quashed, 
on  the  ground  that  on  the  &ce  of  it  it  appeared  that  the 
offence  described  in  the  "Vagrant  Act"  could  not  have  been 
committed.  The  evidence  in  the  case  is  not  before  us.  We 
are  asked  to  decide  merely  whether  the  Court  of  General 
Sesaiona  was  right  in  point  of  law  when  it  held  that  this  place 
neither  v,  as  nor  might  have  been  a  public  place — in  effect 
that  a  room  in  a  public  hotel  to  and  from  which  the  puhho 
had  even  then  a  right  of  egress,  regress,  and  departure,  could 

(4)  7  C.  B.,  N.8..  160.  (I)  21L.  J.,N.8.,M,C,113,I14. 

0)  Sop.  Ct,  Tic,  2  Mb;,  1864.         (m)  S9  lb.,  126. 
(k)  22  L.  J.,  N.S.,  H.C.,  122.  (•)  38  lb.,  58. 
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not  be  proved  by  evidence  to  have  been  then  a  pubKc  place.         1®^* 

The  decision  goes  that  length.     Applying  most  strictly  the         Swak 

Balutary  and  well-known  rule  of  construction  of  interpreting 

terms  according  to  those  ejusdem  generis  enumerated  with 

them,  conceding  also  the  obvious  distinction  between  a  public 

place  and  a  place  of  public  resort — a  place  to  which  the 

public  has  only  a  right  of  access  and  to  remain  only  so  long 

as  nothing  is  done  tending  to  a  breach  of  the  peace,  and 

granting  that  this  room  might  be  only  a  room  to  which  the 

public  had  generally  a  right  of  access,  yet  I  cannot  see  how 

it  is  possible  to  hold  that  the  room  could  not  have  been 

shewn  by  evidence  to  be  at  this  time  a  public  place  within 

the  very  meaning  of  the  "  Vagrant  Act^    That  portion  of 

the  decision  which  says  that  the  room  neither  was  nor  might 

have  been  a  public  place  goes  too  far ;  and  although  this 

may  be  regarded  as  an  unsatisfactory  mode  of  deciding  a 

case  of  some  importance,  we  can  come  to  no  other  conclusion. 

We  think  the  decision  of  the  Court  of  Gfeneral  Sessions 

was  erroneous  in  point  of  law  on  the  question  submitted  to 

QB.     All  that  we  decide  is,  that  evidence  might  have  been 

given  to  shew  the  room  was  a  public  place. 

Williams,  J. — Not  that  it  was  in  fact  so,  but  that  it 
might  have  been. 

Order  of  Oeneral  Sessions  quashed. 


Wood  asked  for  costs. 

Maehay  reminded  the  Court  that  the  merits  were  still 
undecided. 

Stawell,  0.  J. — ^This  preliminary  point  seems  to  have 
been  raised  by  yourself.  Dr.  Mackay.  We  think  the  other 
side  should  have  some  costs.     We  fix  the  costs  at  £10. 
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1866. 

v-^-v-^  OBIENTAL  BANK  v.  GOUJON  Aim  Othbes. 
March  W. 

A  mortgage  J_/EMUEBrER3  to  pleaa  in  an  action  on  a  mortg^e  deed, 

the  following  containing  tbe  following  covenant  and  proviso : — 

coTenuit  and 
proviso; — 

"  And  tbe  "  And  the  said  mortgngon  do  bereb;  for  thenitelvM  jointlj,  uid  etch 

B«d  niortgft-  "  of  them  dolh  hereby  for  himgelf  sop»Tat«lj,   their   and   his  hein. 

gorado hereby  «  eiptntoig  and  aaslgiia,  covenant  with  the  eud  corporation  that  tl» 

.  .  jnemee  ve«  „  ^^  mortgagors,  tbcir  eiecutors,  administratore  and  asBigna,  shall  and 

each  of  them  "  "''^  *"*  "^"^  demand  aa  aforesaid,  weU  and  traly  pay  unto  the  nid 

doth  hereby  "  corporatioD  the  uid  principal  «lm,  with  interest  for  the  aune  ai 

for  himself  "  aforesaLd.     Fronidfd  almai/t  that  the  covenant  lust  aforesaid  shall 

separately,  _  ■<  not  be  constmed  to  affect  or  extend  the  personal  liability  of  tbe  said 

Uieir  aJid  his  „  n,ortgagor«  beyond  tbe  amount  nnpaid  by   tbem   respectively  1 

tors  and  "  "■Mnbera  of  tbe  said  company  on  theic  reapcctive  shares  in  the  aame." 

add  corpora-  There  were  bii  pleaa  relying  on  the  proviso  as  control!- 

tion  that  the  jno  the  covenant   and  limitine  the  responflibility   of  the 

saidmortga-  ^                          ,                                     ,      ,                .          , 

gora,  their  mortgagOFB ;  and  a  demurrer  to  each  plea  treating  the  pro- 

exeoutora,  ad-  ^jg^  j^  repuenant  to  the  covenant,  and  therefore  void. 

and  assigns 

SmSa'"'  Mchie,  (J.C,  Woad and  Rlhwi,  for  the  d«murren. 

mand  as  aibre- 

troly'pBT"'  Billing,  M.  A.  Macdonnell,  and  Harria,  iai  the  pleaa. 

nnto  tbe  said 

the  xaid  prin-  The  authority  moBt  debated  was  JWnitia/  v.  Coombea  (o). 

with  interest 

!i,r  the  same  The  CouBT  held  that  the  caae  was  undiBtinguishable  from 

I'Tovid^al.  ^i^ival  v.  Coombet,  and  that  the  proviso,  as  repugnant  to 

n  ftja  that  the  the  covenant,  was  void. 
CDTeaant  last 
af'iresaid  sjiall 

Bffoct  or  ei- 
tond  the  per- 
sonal liability  of  the  aaid  mortgagors  beyond  the  amount  nnpaid  hj  them  TBspecUTsIj 
a!i  memhen  of  tbe  mud  company  on  their  respective  pbares  in  the  same," 

Rild,  on  demnrrer  to  a  plea  Betting  up  the  proviso  a*  a  reBtriction  of  the  covenant, 
that  the  proviso  was  repugnant  to  the  covenant,  and  therefore  void. 

(o)  6  M.  &  O.,  736. 
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1865. 
EEGINA  V.  EISCHEL.  M^^Zh22. 


Q 


.^^  F.  was  a  share- 

jTJESTION  of  law  reserved,  and  case  stated  for  the  holder  and 

opinion  of  the  Judges  of  the  Supreme  Court,  by  Moles^  ^o^^yf"" 

worth,  J.,    on  trial  of  the  prisoner    at  the   Melbourne  carrying  on 

Criminal  Sittings,  15th  January,  1865,  for  larceny  : —  of  pawn- 

broking  in 

i  Melbourne, 

"  Lewis  FiscKel  was  tried  before  me  in  the  last  Melbourne  Criminal   and  acted 
'*  Sitting^,  on  an  information  charging  him  on  the  first  four  counts  with   P*  ^®' ?  pawn- 

"rtealinef  various  articles  of  jewellery  and  watches,  laid  as  the  pro-     '^o  e   b    - 
^  J  J  »  1-        cense  iBsued 

"  perty  of  the  Equitable  Loan  and  Investment  Ck)mpany  of  Melbourne,    ^  himself  in 

"  and  its  directors ;  in  the  fifth  count  with  stealing  a  watch  laid  (by   his  own  name, 
"amendment)  as  the  property  of  Thomas  Say  den.     \t  appeared  that   but  "as 
"  tlje  Equitable  Loan,  &c.,  Company  consisted  of  various  members,  of  "gc^it  '  of 
"  whom  Fischel  was  one ;  its  trade,  to  carry  on  the  pawnbroking  busi-    ^  company. 
"  ness.    That  Fischel  was  their  manager  at  their  principal  place  of  ^^^h  with  F. 
"  business  in  Melbourne,  and  obtained  a  license  for  carrying  on  the   as  such  agent. 
"  pawnbroking  busi^^ess  at  that  place  by  his  name,  but  described  as   F.  absconded 
"  agent  of  the  Equitable  Loan,  &c..  Company.     Hayden,  about  August   ^**^  *^® 
"  6, 1864,  pawned  the  watch  in  question  with  Fischel,  and  got  a  ticket   '^^^^^  j 
"  from  him  making  it  redeemable  within  six  months.     About  September  ^jroug-jj*'  back 
'  26,  according  to  the  evidence,  Fischel  absconded,  carrying  with  him  to  Melbourne, 
"  the  watch  in  question  and  property  similarly  pawned  with  him  to  a   tried  for  lar- 
"  very  large  value.    He  went  as  a  passengoi  by  the  ship  conveying  the   c®^y  ^^  ^^® 
"mail  to   England,  but  was  captured  at  King  George's  Sound,  and   ^^*^^Vf?^ 
"  brought  back  in  custody  with  the  property.      For  reasons  which  it  is   |j^^  ^j^^  Judffe 
"  immaterial  to  state,  I  thought  that  Fischel  could  not  be  convicted  of  stated  a  case 
"  any  of  the  first  four  counts,  and  with  the  consent  of  the  Crown  Pro-   on  a  question 
**  secutor  directed  an  acquittal  upon  them.    FischeVs  counsel  insisted   reserved  whe- 
*'  that  as  he  was  the  licensed  pawnbroker,  and  had  a  lien  on  HaydeiCs   ^^  A^^^ 
"  watch  for  the  sum  advanced,  payment  of  which  never  was  tendered,   v-Qi-g-  ^v. 
"he  could  not  be  convicted  of  stealing  from  Say  den;  but  I  told  the   im»  a  lien  on 
"jury  if  they  held  that  Fischel  carried  off  the  watch  intending  fraudu-   the  property 
"  lently  and  permanently  to  deprive  Sayden  of  it,  he  might  be  con-   for  the  sum 
"  victed  of  stealing  it.     Having  doubt  of  the  hability  of  Fischel  as   advanced,     • 
**  sach  bulee  to  be  convicted  of  larceny,  I  reserved  this  case.    I  sen-   ^^^J^  °   ^ 
"  tenced  him  to  two  years'  imprisonment  and  hard  labor,  and  he  being   never  ten- 
"  mable  to  give  bail,  I  left  him  in  custody."  dered,  could 

be  convicted 
of  stealing 

C.  A,  Smyth  and  Wriaon  for  the  prisoner.  ^eW  that 

he  could,  and 

A  J  J  -Tk  If     lA.     r^  i^i  the  con- 

AdamMon  and  Dawson  for  the  Crown.  viction  was 

right. 


STTPREMB  COTJB-T:  VICTOBJA. 

For  the  prisoner  it  was  conteaded  (1)  that  the  evidence 
i^plicBble  to  the  single  count  on  which  he  was  convicted 
waa  not  sufScient  to  baae  a  verdict  of  iM^^ny.  Aa  bailee 
of  the  watch,  having  an  interest  in  it  until  his  loan  were 
repaid,  he  had  a  right  to  keep  the  watch  on  his  travela. 
And  he  had  a  right  to  travel  to  Ceylon.  He  might  have 
well  returned  within  the  sis  months,  during  which  the 
owner  might  redeem,  and  before  any  attempt  to  redeem 
should  be  made.  Cogg»  v.  Bernard  (p).  (2)  As  a  bailee 
he  could  not  he  convicted  of  a  simple  larceny.  He  should 
have  been  informed  against  in  his  character  of  baUee,  and 
so  convicted ;  25  Vic.,  cap.  96,  sec.  S  ;  S^.  v.  RdbMn  ($)> 
Seatd  V.  Carty  (r),  Storg  on  SailmenU,  315.  The  "Fam- 
brokers'  Act'"  specifically  points  out  how  Fitchet  should 
have  been  Aesit  with :  sections  16  and  32.  That  Act  ia 
not  repealed  by  "  Th^  Ad  for  ike  Ptmuhment  of  Trvttea" 
which  is  general  and  cumulative  on  the  other  Act. 

Counsel  for  the  Crown  were  not  called  on. 

Stawbll,  C.  J, — The  question  submitted  to  us  is 
whether  the  prisoner,  as  a  b^ee  of  this  watch,  with  an 
interest  in  it  till  hia  money  were  repaid,  could  be  convicted 
of  simple  larceny.  It  is  contended  that,  being  convicted 
under  an  Act,  the  information  should  have  been  laid  under 
it  But  there  is  evidence  of  an  ofi'ence,  independently  of 
that  Act.  He  absconded  &om  here,  and  he  was  going  by 
the  mail  steamer  to  Point  de  Qalle.  Surely,  under  theee 
circumstanceH,  whether  he  ever  intended  to  return,  whether 
hia  motive  was  not  to  take  the  watch  permanently,  and 
whether  the  bailment  was  not  thus  terminated,  were  ^ 
queationa  for  the  jury.  Irreapectively  of  the  Act,  there 
seem  to  have  been  abundant  materials  on  which  to  &ame  an 
information,  and  on  which  a  good  conviction  might  be  ob- 
tained at  conmion  law,  without  offering  an  opinion  on  the 

(j)  Smith'B  L.  C,  82.  {5)  1  Ldgh  &  Cave,  93. 

(r)  11  C.  B.,  977. 
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qnestion  raifled  in  argument  whether  it  was  necessary  to 
indict  the  prisoner  as  a  bailee.  The  Act  as  to  bailees  may 
indeed  have  been  unnecessary ;  it  was  passed  to  remove  all 
doubt.  But  when  the  Legislature  declares  a  person  who 
commits  a  specified  act  to  be  guilty  of  larceny,  I  think  that 
a  yerdict  finding  him  guilty  of  larceny  is  sufficient. 


1865. 

BsaiNA 
FiBOHXL. 


Babby,  J. — ^There  are  cases  in  which  the  Legislature 
has  enacted  that  persons  shaU  be  deemed  guilty  of  aggra- 
vated larceny — ^as  in  the  case  of  clerks  and  others  in  a 
confidential  position.  Lx  such  cases  there  is  a  heavier 
punishment.  This  enactment  merely  declares  that  persons 
holding  a  certain  relation  shall  be  guilty  of  larceny 
generally — ^there  is  no  increase  of  punishment.  In  my 
opinion,  such  a  person  may  be  so  indicted  and  so  convicted. 

Carwiotion  supported. 


'EEGESTA  V.  O'LEAET. 

Q  March  22. 

UESTION  of  law  reserved  and  case  stated  for  the   -„-        . 
(rX.  wag  m- 

opioion  of  the  Judges  of  the  Supreme  Court  by  Moles-  formedagunst 
worthy  J.,  on  the  trial  of  the  prisoner  at  the  last  Melbourne  a  ^  piece°<rf 
Criminal  Sessions,  for  robbery  in  company.  calico  "  from 

proved  that 
B.  was  late  at  night  in  a  public  hoose  with  three  persons  of  whom  O'X.  was  one ;  that 
B.  shewed  his  pnrse,  and  returned  it  to  his  right-hand  pocket ;  that  afterwards,  fearing 
the  others  intended  to  rob  him,  he,  unperceived,  passed  his  purse  to  his  left-hand 
pocket ;  that  he  and  the  others  were  put  out  of  the  house ;  that  in  a  passage  the  others 
•etupon  him,  "one  held  his  neck,  another  (0*L.)  his  legs,  and  the  third  drajg^ged  out  his 
right-hand  pocket.'*  This  pocket  was  empty;  it  was  the  "piece  of  calico"  charged  in  the 
information  to  have  been  stolen.  The  Judge  left  it  to  the  jury  as  against  (/If.,  "  as  if 
there  was  evidence  of  robbery  of  the  pocket  if  its  material  were  calico."  The  jury  con- 
victed. His  Honor  reserved  a  case,  stating  that  "  there  was  no  evidence  how  long  the 
pocket  was  held,  or  what  became  of  it.  It  appeared  to  have  been  torn  out  in  order  to 
get  at  the  purse  of  money  which  the  assailants  supposed  it  contained,  but  there  was  no 
reas(m  for  supposing  that  they  wanted  it  or  retained  it." 

Seld  that  the  tearing  out  of  the  whole  pocket  was  itself  evidence  to  go  to  the  jniy 
as  to  the  intention ;  and  conviction  upheld. 
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^^^^^^  The  case  stated  was  as  follows : — 

RsanrA 

V,  **  l^imothif  (yZeary  was  tried  before  me  on  the  17th  December,  at 

O  LXAST.  '« the  Melbourne  Criminal  Sessions,  on  an  information  charging  him 
"  and  two  others  with  robbery  in  company,  committed  on  John  Brown, 
**  the  property  taken  being  described  as  a  piece  of  calico.  By  the 
*'  evidence  it  appeared  that  JBroum  was  late  at  night  in  a  public-honse 
"  with  the  three  prisoners  charged,  and  drew  from  his  right-hand 
"  tronsers-pocket  a  pnrse,  containing  money,  which  was  seen  by  the 
"  others.  Brown  returned  his  pnrse  to  that  pocket ;  but  afterwards, 
'*  apprehending  that  they  intended  to  rob  him,  nnperceived  passed  the 
*'  purse  from  his  right  to  his  left  hand  pocket.  He  and  the  three 
prisoners  charged  were  pnt  out  of  the  house  by  the  landlord,  and  in  a 
passage  just  ontside  they  laid  hold  of  him  and  threw  him  down. 
'*  One  held  his  neck,  another  ((/Leary)  his  legs,  and  the  third  dragged 
out  his  right-hand  pocket  (intended  by  the  piece  of  calico  in  the 
information).  The  assailants  thns  got  no  booty.  There  was  no 
"  evidence  how  long  the  pocket  was  held,  or  what  became  of  it.  It 
"  appeared  to  have  been  torn  out  in  order  to  get  at  the  pnrse  of  money 
"  which  the  assailants  supposed  it  contained,  but  there  was  no  reason 
"for  supposing  they  wanted  or  retained  it.  I  left  it  to  the  jury, 
"  against  (yLeary,  as  if  there  was  evidence  of  robbery  of  the  pocket  if 
"  its  material  were  calico,  and  the  jury  convicted.  The  sentence  was 
"  three  years'  hard  labour." 


<« 

(C 


Aspmall  for  the  prisoner. — It  is  impossible  to  infer  con- 
sistently with  this  case  as  stated,  that  O'Leartf  took  this 
piece  of  calico  intending  to  deprive  JBroum  of  it.  A  piece  of 
calico  was  accidentally  plucked  out  of  the  man's  right-hand 
trousers-pocket,  in  the  course  of  an  act  manifesting  an  impro- 
per intention  to  take  money  which  did  not  exist  in  that  pocket. 
It  is  just  as  if  a  man  intending  to  steal  a  horse  out  of  a  stable 
in  which  there  was  no  horse,  went  into  the  stable,  was 
disappointed,  and  in  retreating  brought  out  some  straw 
sticking  to  his  boots.  Could  he  be  convicted  of  stealing 
the  straw  P  O^Leary  might  have  been  charged  with  the 
attempt,  but  it  was  thought  not  judicious  to  put  in  a  count 
with  that  object.  [^Stawell,  C.  J. — Could  there  be  an 
attempt  to  steal  money  from  an  empty  pocket  ?]  JRex  v, 
Scydder  (s)  shews  that  a  man  might  be  convicted  of  admin- 
istering medicine  with  the    mistaken  intent  to  kiU  an 

(*)  R.  &,  M.,  C.  C.  R.,  216 ;  S.  C,  3  O.  &  P.,  605. 
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unborn  child  that  never  existed.  The  ease  itself  states 
that  there  was  no  reason  to  suppose  that  they  wanted  or 
retained  the  calico.  In  the  face  of  that,  how  can  the 
Court  hold  that  the  men  could  have  taken  it  with  the 
intention  to  permanently  deprive  the  owner  of  it  ?  Beg, 
9.  Collins  it). 


1865. 

BsaiNA 

O'Leabt. 


Adamson  for  the  Crown.  —  This  piece  of  calico  was 
removed  with  the  intention  thereby  to  take  away  a  purse 
containing  money.  A  purse  is  often  taken  with  no  inten- 
tion to  retain  it.  In  such  a  case,  if  the  purse  unexpectedly 
contained  no  money,  the  taking  of  the  purse  alone  would 
clearly  support  a  conviction.  The  expressions  in  the  case, 
that  there  was  no  reason  to  suppose  they  wanted  or 
retained  it,  mean  no  other  express  evidence ;  but  the  act 
itself  is  such  evidence.  It  was  not  a  portion  of  the  pocket, 
but  the  whole  that  was  dragged  out,  and  the  object  of  so 
dragging  it  out  was  no  doubt  to  deprive  the  owner  of  it 
and  all  its  contents.  If  afterwards  the  calico  proved 
worthless  in  the  eyes  of  the  thief,  as  a  purse  might,  or  if  it 
were  thought  prudent  to  get  rid  of  such  evidence,  that 
would  not  deprive  the  original  taking  of  its  felonious 
character.  And  such  character  was  a  matter  for  the  jury 
upon  the  circumstances  of  the  act  itself,  as  here  stated  (v). 

StaweIiIi,  C.  J. — We  think,  aa  the  whole  pocket  was  torn 
out,  that  fact  was  itself  evidence  to  go  to  the  jury  as  to  the 
intention ;  and  that  the  conviction  was  right. 

Oofwiction  supported. 


(0  1  Leigh  &  Cave,  471. 

(«)  A  difference  arising  between 
oouuel  as  to  whether  it  was  the 
whole  pocket  or  only  a  fragment 
of  it  that  was  torn  away,  the 
Judges  oonsnlted  Moluworth,  J. 
His  Honor  referred  to  his  notes. 


and  found  the  evidence  of  the 
prosecutor  to  have  been  "  tore  my 
pocket  out."  These  expressions 
were  thought  to  leave  no  doubt 
that  the  whole  pocket  had  been 
removed. 


16  SUPfiEMB  COTJET:  VICTOBIA. 


1865. 
• '  WEIXON  V.  DEEHAJf. 

Marek2i. 


Court  will  not 


J 


The  Supreme    O  UDG-MENT  had  been  recovered  agarngt  the  D^endant 
in  the  County  Court  of  Sandhnrai,  which  had  been  reg^ 


aptnnt^        tere^  under  sec  82  of  the  "Countg  Chart  Act" 
County  Court 

pmotice.  Supreme  Court.     Subeequentlj  an  application  was  made 

"  N^  fo^"^  ^  **^  County  Court  Judge  at  Sandhurst  to  set  aside  the 
titer  proceed-  judgment  OQ  the  ground  of  bad  eerrice  of  summonB ;  but 
^d  Bootion  ^®  ^^A  that  while  the  judgment  remained  undiaturbed  in  _ 
of  the "  Coxn-  the  Supreme  Court,  he  could  not  set  aside  the  judgment  in 
me&n  "pro-  ^^  County  Court.  A  summons  to  set  aside  the  Supreme 
^«^^^"^  Court  judgment  had  been  taken  out  Mid  heard  before  the 
Tuce "  and  do  Chief  Justice  in  Chambers,  when  his  Honor  referred  the 
matter  to  the  ftill  Court. 


Bet  wide  whftt 

alread;  done.  ^'  ^-  ^^^  ^  support  of  the  summons.— The  62  sec. 
of  the  "  County  Oowrt  Aot"  says  expressly  that  after  the 
certificate  of  the  registry  of  the  judgment  in  the  Supreme 
Court  has  been  granted  "  no  further  proceedings  shall  be 
"  had  or  taken  in  such  action  in  the  County  Court."  Until 
therefore  this  Court  sets  aside  the  judgment  and  annuls 
the  certificate,  nothing  can  be  done  below. 

JPelloim  (with  him  Wriam)  contra. — The  Court  is  asked 
to  determine  on  a  point  of  the  practice  of  an  inferior 
Court.  The  manner  of  serving  summonses  from  the 
County  Court  is  &  matt«r  solely  within  the  regulation  of 
the  rules  of  that  Court  of  which  the  Judge  below  is  the 
proper  expositor.  The  32  sec  of  the  Act  does  not  apply 
here.  "  Proceeding"  means  something  going  forward,  not 
the  undoing  of  what  is  done.  It  means  "adverse  pro- 
"  ceeding."     St.  Saulaire  v,  Byam  (u). 


(w)  4  B.  ft  C,  972. 
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Stawell,  C.  J. — ^The  question  here  is  whether  the  62nd 
section  of  the  "  County  Ckmrt  Act^'  prevents  the  Judge 
from  hearing  an  application  to  set  aside  a  summons  where 
the  judgment  has  been  registered  in  this  Court.  If  he  can 
hear  it,  he  certainly  ought  to  do  so,  because  he  can  exercise 
an  equitable  jurisdiction,  whereas  we  can  only  set  it  aside 
for  irregularity.  Does  then  the  latter  clause  of  that  section 
prevent  him  P  I  think  it  does  not.  I  think  "  proceeding  " 
means  "  proceeding  with  a  view  to  advance,"  and  that  an 
attempt  to  set  aside  proceedings  is  not  a  proceeding.  The 
Judge  of  the  County  Court  must,  therefore,  entertain  the 
question.  The  Defendant  should  get  the  costs  of  this  appli- 
cation if  the  judgment  below  is  in  his  favor,  as  he  has  been 
brought  here  by  a  mistake  of  the  Judge  below.  The 
Plaintiff  in  no  case  to  get  costs. 


1865. 
Wrixon 

V. 


BYENES  AXD  Othbbs,  Appbllaktb,  v.  CLOUGH 

AJfTD   OtHEBS,  EeSPOKDEKTS. 


March  22,  27. 


X  HE  Defendants  had  obtained  liberty  to  appeal  jfrom  a  I>efendant8 

J    .  .         ^  obtained  an 

decision  of  the  Court  to  the  Privy  Council,  and  had  paid  order  for 
£500  into  Court  under  the  order  giving  leave  to  appeal.  ^^^J  J?  xi^ 
Before  any  petition  of  appeal  had  been  lodged  the  De-  Privy  Council, 
fendants  desired  to  abandon  their  appeal  and  get  back     ^^  ^    ^^' 


their  £600. 


sion  of  the  Su- 
preme  Court, 
and  deposited 
£500  to  abide 

Harris,  for  the  Defendants,  moved  for  a  rule  nisi  callinfi:  the  appeal 
1     TTi   •     •  under  the 

on  the  Plaintiffs  to  shew  cause  why  the  Defendants  should  Order.    On 

not  be  at  liberty  to  take  out  their  £500  on  payment  of  ^l^'  ^^^e 

costs  incurred.  defendants  to 

rescind  their 
own  order  for 
appeal, 
Seld  that  the  Court  had  no  jurisdiction  to  interfere,    and  rule  discharged,  but 

without  costs. 


W.w.  «f  a'b. 
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V. 

Clough. 
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The  CoiTBT  intimated  tliat  the  order  for  appeal  stood  in 
the  way ;  and  expressed  a  doubt  also  whether  this  Court 
could  step  over  that  obstacle. 

Stawbll,  C.  J. — What  jurisdiction  do  we  possess  over 
the  case  now  ? 

Williams,  J. — After  getting  your  £500  out  of  Court 
what  is  there  to  prevent  you,  if  "  better  advised  "  so  to  do, 
from  going  on  with  the  appeal  ? 

Harris. — Then  I  move  for  a  rule  nisi  to  shew  cause  why 
the  order  for  the  appeal  should  not  be  rescinded,  and  then 
the  money  taken  out. 

Stawell,  C.  J. — Take  your  rule  in  what  form  you  like. 


March  27. 


Eule  nisi  to  shew  cause  why  the  order  giving  leave  to 
appeal  to  the  Privy  Council  should  not  be  rescinded. 

Mllaws  appeared  to  shew  cause. 

Morris  for  the  rule. 

Stawell,  C.  J. — Could  a  Court  of  Petty  Sessions,  after 
stating  a  case  for  appeal  and  taking  recognizances,  or  a 
deposit  of  money,  to  secure  prosecution  of  an  appeal, 
rescind  the  leave  to  appeal  P 

Sarris, — On  an  appeal  from  India  to  the  Privy  Council 
it  appears  that  the  Court  above  has  no  jurisdiction  till  the 
petition  of  appeal  is  presented.  C.  M,  Bahutty  Dassee  v. 
Eadanath  Sein  (x),  How  t?.  Kirchner  (y).     A  writ  of  error  in 


{x)  6  Moo.  Ind.  Cm.,  34. 


(y)  11  Moo.  P.C.  C,  21. 
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Pirliunent  may  be  non-prottvd  without  carrying  over  the 
trMBcript  to  the  Court  of  error  (s). 

FdhtBt. — The  case  in  Moor^i  Indian  Beporti  ahewB  that 
th«y  can  petition  in  the  Court  of  error  for  a  diBmissal  of 
ibe  appeal,  though  no  petition  of  appeal  haa  yet  been 
presented  to  the  Court  of  Appeal. 

Stawiil,  C.  J. — This  Court  ia  Junctui  ojicio.  Nothing 
was  done  in  the  Supreme  Court  at  Calcutta  more  than  has 
been  done  here.  No  petition  had  been  presented  to  the 
PnTy  Council.  The  only  petition  there  is  the  petition  to 
dismisa.  No  papers  had  arrived.  The  remark  of  Dr. 
Liuhinyton  shews  that. 

Earrit. — A  certificate  of  non-prosecution  in  the  Court 
at  Calcutta  had  been  filed. 

StAWEU.,  C.  J. — No  petition  of  appeal  had  been  pre- 
f^enled  in  the  Court  of  Error.  There  is  a  principle  in- 
volved. If  we  might  interfere  at  this  stage  I  see  nothing 
to  prevent  us  &om  doing  so  at  any  time.  We  must  keep 
^thin  the  limits  of  our  jurisdiction. 

Belloag  asked  for  costs. 

Stawii^,  C.  J.— No.  It  is  our  own  difficulty,  not  that 
0/ (he  Defendants. 

Buie  niti  ducharged  without  oottt. 


it)  1  M.  £  8.,  104. 
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' '  ETLEY  V.  McCAWLEY. 

ifardkSO. 

On  *ppe«di  JjIaCKAT  mentioned  the  first  of  these  caecB,  an  appeal 
SeeaioDE,  when  f^'^  Petty  SessionB,  which  had  been  dismiesed  on  the 
noHiing  U  23rd  inst.  The  rule  of  Court  waa  drawn  np  giving  coato  to 
costs,  the  Bnc-  the  Respondent.  Dr.  Maekajf't  brief  waa  marked  simply 
Stflil^'  "Appeal  diamiflBed,"  while  that  of  Mr.  TeUow,  counsel 
to  draw  op  OQ  the  other  aide,  was  marked  "  Appeal  diamisBed  with  coats." 
coau,  and  need  *^  dismiasing  the  appeal  costs  were  not  asked  for,  and 
not  apply  to  nothing  was  said  on  the  subject  by  the  Court.  [Stateell, 
the  Court  for     _   7^.        .  .  , ,         ...  .     ^        .  ,     v 

an;  eipr«u  C  J. — Our  mvanable  rule  m  such  cases  is  to  gire  costa  il 
order  aa  to  nothing  is  sud.]  Under  the  statute  the  party  who  wants 
the  coats  is  bound  to  ask  for  them,  and  the  Court  to  exer- 
cise ita  discretion  in  each  case  in  granting  or  refusing. 
\_8tatBell,  C.  J. — Do  you  contend  that  we  camiot  have  a 
general  rule  or  understanding  on  the  subject  P]  There  is 
no  power  to  make  a  general  rule  on  the  subject. 

Pbs  Cueiam.^ — What  do  you  now  ask  forP 

Mackay. — Asauming  the  facts  to  be  as  stated,  I  apply 
for  a  rule  nwi  to  rescind  so  much  of  the  rule  aa  grants 
costs.  It  is  the  "  Jutticet  of  Peace  Act,"  not  the  "  Common 
Law  PracHoe  Act,"  or  the  Common  Law  JuriadictioQ  of 
the  Court  which  regulates  these  cases.  It  was  the  Statute 
of  Gloucester'  which  gave  costs  in  actions  at  law — without 
which  the  Court  could  not  give  them.  The  Court  should 
be  put  in  motion,  uid  an  express  order  made  by  the  Court 
in  regard  to  them.     Drinker  v.  Pateoe  (a). 


Wrixon,  in  RUey  v,  McOawley,  was  in  a  similar  position, 
and  asked  for  a  similar  rule. 

(o)  4  Dowl.,  P.C,  566. 
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Stawxll,  G.  J.  —  The  Court  refuses  a  rule  in  both 
instances.  It  is  to  be  understood  for  the  future  as  b, 
general  rule,  that  where  nothing  is  said  as  to  costs  in  cases 
of  this  kind,  the  successful  party  will  be  at  liberty  to  draw 
up  his  rule  with  costs,  and  there  will  be  no  necessity  to 
apply  for  costs  or  for  the  Court  to  make  an  express  order 
in  the  matter. 

Bules  refit sed. 


1866. 


TOE  V,   DAT. 


A 


March  29. 


PPEAL  from  Petty  Sessions  at  Malmsbury  on  a  case  J>->  a  bullock- 

driver  lived 

arising  on  the  meaning  of  the  word  "  Traveller  "  in  the  78  ^jght  mUea 
sec.  of  the  "  Land  Ajct  1862."  ^-^  Malms- 

bury  borough 
common.     On 

JWfcnr,  for  Eespondent.  It^?m4. 

he  drove  his 

Maekay,  for  Appellant,  submitted  that  the  case  brought  ^rayfrom 

the  Appellant  within  the  pririleges  of  the  section.     The  Malmsbury  to 

Appellant  did  not  drive  his  bullocks  to  the  "Farmers'  distant  eight 

"  Common  "  for  the  purpose  of  being  fed  there.     He  had  °^^™j  ™x^^' 

come  a  journey  of  eight  miles — a  day's  journey  for  such  a  evening  of 

team — and  stopped  at  the  "  Commons  "  for  the  night,  and  turned*^L™ar 

had  to  proceed  eight  miles  more  before  he  reached  home,  as  Malmsbury 

Tcttfhr  V.  BJamphreys  (b)  and  two  former  cases  in  the  Com-  homewards, 

men  Pleas  on  the  English  "  Fuhlicans'  Act "  shewed  what  that  is  to  say, 

eight  of  the 
a  traveller  was.  sixteen  miles 

from  his 
home.    He 
pot  his  bollocks  for  the  night  of  the  11th  on  the  Malmsbury  common,  which  is  within 
a  quarter  of  a  mile  of  the  road.     He  was  summoned  for  so  doing,  and  was  convicted  by 
justices  in  petty  sessions,  his  claim  of  a  right  to  pasture  for  one  night  as  a  "  traveller," 
within  the  I^nd  Act,  No.  145,  sec.  78,  being  rejected.    On  appeal, 

Seld  that  he  was  "  a  traveller  "  within  the  Act ;  and  appeal  allowed,  with  costs. 


(b)  34  L.  J.,  Mag.  Cab.,  1. 
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Stawbll,  C.  J. — ^We  think  the  Appellant  is  right.    The 
conviction  must  be  quashed. 

Williams,  J. — ^The  Court  is  silent  this  time  as  to  costs, 
under  the  authority  of  the  preceding  cases. 


Machay, — ^And    on    that  authority  I  mark    my  brief 
"  Appeal  allowed  with  costs. " 


March  SO. 


EEGINA  V,  WILSON. 


W,  was  tried 
at  G^eral 
Sessions  for 
stealmg  £24 


Q 


TJESTION  of  law  reserved  and  case  stated  for  the 


«« 


The  prisoner  fras  charged  vrith  stealing  £24  of  the  moneys  of 
<'  Thomat  Harris.    The  information  also  contained  a  count  for  receiT* 
"  ing.    The  prosecutor  met  the  prisoner  at  the  Bidlway  Station,  Echnca, 
"  on  the  18th  Octoher,  1S64,  the  prosecutor  having  then  on  his  person 
"  three  £5  notes  of  the  Colonial  Bank  of  Australasia,  and  one  £5  note, 
"  bank  unknown,  and  seven  dark-colored  £1  notes,  received  by  him  from 
the  Colonial  Bank  at  Melbourne,  in  payment  of  a  cheque.    The  pri- 
soner complained  of  poverty,  stating  he  had  had  only  one  bit  of  bread 
for  two  days,  and  that  he  wanted  prosecutor  to  take  him  to  some 
**  station.    The  prosecutor  g^ve  him  something  to  drink,  taking  the 


ti 


*€ 


« 


opinion  of  the  Judges  of  the  Supreme  Court  by  the  Chair- 

of  the  moneys   man  of  General  Sessions  at  Sandhurst : — 
of  JT.    The 
evidence  was 
as  follows : — 
They  met  at 
the  railway 
station  at 
Echuca.    K,, 
a  waggon 
owner,  had 
three  £5  notes 
"of  the  Colo- 
nial Bank," 
one  £5  note  of 
a  bank  un- 
known, and 

seven  £1  notes  "received  from"  the  Colonial  Bank.  TFl  complained  of  poverty,  saying  he 
had  only  eaten  one  bit  of  bread  for  two  days,  and  asked  JST.  to  take  him  to  some  station. 
ff,  shewed  his  money,  and  treated  W,  to  drink.  They  were  together  at  Jt.'8  hotel 
from  6.30  p.m.  to  10  p.m.,  and  thence  together  at  another  hotel  till  midnight.  At 
midnight  H,  went  sober  to  his  waggon  to  sleep.  He  then  "  felt"  his  notes  and  money 
in  his  pocket ;  but  he  had  not  "  counted  "  it  since  about  6  p.m.  During  the  night  7r « 
was  twice  seen  near  the  waggon.  In  the  morning  S.  found  that  while  he  was  asleep 
his  pocket  had  been  turned  inside  out,  and  his  money  taken.  At  noon  of  that  day  W, 
was  arrested.  He  had  purchased  stores  worth  £7,  paying  for  them  with  one  £5  note 
and  two  £1  notes  of  the  Colonial  Bank.  He  at  first  denied  knowledge  of  W,  On 
search,  one  £5  note  of  the  Bank  of  New  South  Wales,  and  two  £1  notes  d  the  Bank  of 
Victoria  were  found  on  him.  After  the  search  he  gave  another  £5  note  of  the  Colonial 
Bank  to  a  constable  to  bring  him  spirits  into  the  watch-house.  None  of  the  notes  lost 
or  found  could  be  specifically  identified  by  ff.  The  jury  convicted  W„  and  a  special 
case  was  stated  for  the  opinion  of  the  Supreme  Court. 

Held,  by  the  majority  of  the  Court,  that  the  conviction  was  not  supported  by  the 
evidence. 
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money  firom  his  pocket  and  changing  a  note.  The  prisoner  and 
prosecntor  were  in  companj,  at  JSsdman't  Hotel,  from  half-past  six 
o'clock  to  abont  ten  in  the  evening,  several  other  persons  being  pre- 
sent. They  then  went  to  another  hotel,  where  they  remained  about 
two  honrs^  other  persons  being  also  present.  At  abont  twelve  o'clock 
at  night  prosecntor  went  to  his  waggon,  which  was  camped  near 
Medman*8  Hotel,  got  into  his  waggon  and  went  to  sleep,  feeling  the 
"  notes  and  money  in  his  pocket  before  he  went  to  sleep ;  but  the  last 
"  time  he  counted  his  money  was  about  six  o'clock  p.m.  John  Day^  a 
'*  driver  in  prosecutor's  employment,  was  in  the  waggon  when  he  went 
"  to  sleep.  John  Day  stated  that  prosecutor  came  to  bed  quite  sober. 
The  prisoner  was  in  his  company  up  to  twelve  o'clock,  when  he  left 
Sedman's  /  that  the  moon  was  shining  bright ;  that  he  heard  a  noise, 
"  and,  looking  out  from  the  waggon,  saw  some  one  (to  the  best  of  his 
"  knowledge  the  prisoner)  standing  against  the  wall,  about  tlurty  yards 
"  distant.  The  next  morning,  October  19th,  the  prosecutor,  on  awaken- 
"  ing,  found  his  right-hand  pocket,  in  which  the  money  had  been  on  the 
"  previons  evening,  turned  inside  out,  and  the  money  gone.  A  witness, 
"  named  DowUng,  met  the  prisoner  about  one  o'clock  the  same  mom- 
"  ing,  October  19th,  between  the  prosecutor's  waggon  and  JRsdman's 
**  HoteL  They  went  to  the  hotel,  and  the  prisoner  paid  for  two  drinks, 
saying  that  he  had  nothing  left  with  which  to  pay  for  a  bed.  Soon 
after  sunrise  Dowliny  met  the  prisoner  at  a  shanty.  The  prisoner 
produced  a  bundle  of  notes,  and  changed  one  to  pay  for  some  drink. 
"  About  twelve  o'clock  the  same  day  the  prisoner  went  to  a  store  in 
"  Echuca,  and  purchased  a  pair  of  blankets  and  clothes  to  the  amount 
"  of  £7,  paying  for  them  with  one  £5  note  and  two  £1  notes  of  the 
"  Colonial  Bank.  On  the  same  afternoon  he  was  arrested,  on  his  way 
"  to  Moama,  by  a  constable,  who  was  in  company  with  the  prosecutor. 
"  On  being  charged  with  robbing,  he  at  first  denied  all  knowledge  of 
the  prosecutor,  but  subsequently  admitted  that  they  bad  been  in 
company  on  the  previous  evening.  He  also  stated  that  he  had  bought 
**  the  blankets  which,  with  the  other  articles  purchased  at  the  store  at 
Echuca  the  same  day,  were  found  with  him.  On  searching  him,  the 
"  constable  found  one  £5  note  of  the  Bank  of  New  South  Wales,  and 
"  two  £1  notes  of  the  Bank  of  Victoria,  and  some  silver,  on  his  person. 
"  On  the  following  morning  the  prisoner  gave  a  £5  note  of  the  Colonial 
Bank  to  the  keeper  of  the  lock-up  at  Moama,  to  buy  spirits.  The 
prosecutor  could  not  identify  any  of  the  money  found  as  forming  part 
"  of  what  he  had  lost,  not  knowing  the  numbers  of  the  notes,  and 
"  having  no  marks  on  any  of  them ;  but  stated  that  he  believed  them 
"  to  be  his  from  the  circumstances  under  which  they  were  lost  and 
"  found,  as  set  forth.  Mr.  MartUy,  who  appeared  for  the  prisoner, 
"  contended  that  there  was  no  case  to  go  to  the  jury  on  the  ground  that 
there  was  no  proof  that  the  money  found  on  the  prisoner,  or  expended 
by  him,  was  the  money  of  the  prosecutor.  I  sent  the  case  to  the 
"jury,  who  found  the  prisoner  'Guilty.'  Sentence  was  passed,  but 
"  execution  respited  till  the  decision  of  the  Judges  of  the  Supreme 
Court  upon  the  objection  so  taken  for  the  prisoner,  and  which  I 
Tsserved  at  the  trial,  shonld  be  known," 
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Martley  for  tbe  prisoner. 

O'Logklen  for  tke  Crown. 

The  authorities  referred  to  were — Sepna  e.  Dredge  (c), 
Segiaa  v.  Burton  (d),  Taylor  on  Evidence,  p.  492. 

The  CouBT  was  not  nnanimoua,  WlUiamt,  J.,  differing 
from  Mb  learned  brethren. 

Williams,  J. — The  prisoner,  by  his  own  admiaaioD,  stated 
that  which  throws  it  upon  him  to  give  an  account  <£  this 
money.  He  stated  on  the  previous  day  that  he  bad  no 
money.  He  stated  that  again  at  about  one  in  the  morning. 
At  six  in  the  morning — soon  after  sunrise — on  the  same 
day  be  is  found  spending  £7,  and  later  on  the  same  day  he 
IB  found  with  more  money,  making  altogether  £18  odd. 
Under  these  circumstances,  I  think  it  falls  on  bim  to  give 
an  account  of  the  money.  No  doubt  the  money  is  not 
identified;  but  I  start  with  this  admission,  made  on  the 
previous  evening  to  the  prosecutor,  and  repeated  in  the 
night  to  the  other  witness,  that  besides  the  one  shilling  with 
which  he  paid  for  some  drink,  he  had  no  money  left  with 
which  to  pay  for  a  bed.  Another  circumstance  is,  that  he 
was  seen  near  the  waggon  in  the  night — once  certainly, 
perhaps  twice.  I  fully  agree  that,  when  a  person  loses  a 
sum  of  money  early  in  the  morning,  which  he  had  in  his 
posaesBion  oremight,  and  another  person  is  found  in  the 
morning  with  a  similar  Bum,  he  is  not  bound  to  account  for 
it.  There  must  be  other  circumstances,  such  as  his  saying 
he  was  a  poor  man,  and  had  no  money  on  the  overnight. 
Starting  with  the  circumstances  that  he  said  he  had  no 
money  in  the  evening  and  in  the  night,  that  he  was  seen  in 
the  night  between  the  waggon  where  the  prosecutor  slept 
and  the  hotel,  I  think  that  those  circumstances  are  evidence 

(c)  1  Coi  C.  C,  235.  (d)  I  Dews.,  282. 
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raiaiiig  a  presuinption  of  his  guilt,  and  caUing  upon  liim  to  1^^* 
explain.  Then,  next  morning,  he  denies  all  knowledge  of 
the  prosecutor — says  he  did  not  know  him,  afterwards  con- 
fesses that  he  did  know  him.  In  the  course  of  the  day  he 
purchases  a  large  quantity  of  clothes,  though  the  day  before 
he  pleaded  poverty,  and  asked  to  be  taken  to  a  station.  A 
robbery  having  taken  place,  as  shewn  by  the  condition  in 
which  the  prosecutor  found  his  pocket  in  the  morning,  the 
notes  found  on  him  being  upon  the  whole  similar,  the  pro- 
secutor Baying  he  thought  they  were  his  own,  and  all  the 
other  circumstances  taken  together  with  these,  I  think 
there  was  evidence  to  launch  the  case  of  the  Crown  to  the 
jury,  and  call  on  the  prisoner  to  say  what  he  could  in 
answer  to  them.  I  think  there  was  evidence  to  go  to  the 
jury. 

Stawxll,  C.  J. — ^I  think  it  would  be  very  dangerous  to 
hold  that  in  this  case  there  was  evidence  to  go  to  the  jury 
against  the  prisoner.  One  of  the  principles  most  of  aU  to 
be  cherished  in  the  administration  of  the  criminal  law  is, 
that  every  man  shall  be  presumed  innocent  till  there  is  legal 
proof  of  his  guilt.  Evidence  from  which  suspicion  arises 
is  not  always  evidence  from  which  a  legal  presumption  can 
be  made.  There  may  be  strong  grounds  for  grave  suspicion 
but  yet  no  legal  presumption  against  the  accused;  and  till 
that  arises  the  case  for  the  Crown  is  not  properly  laimched, 
and  the  prisoner  need  not  open  his  mouth  in  exculpation. 
There  is  no  single  fact  stated  on  this  case  which,  in  my  opinion, 
raises  a  presumption  against  the  prisoner,  and  calls  upon 
him  to  prove  his  innocence.  There  is  no  evidence  from 
which  any  legal  presumption  of  his  guilt  can  arise.  It  is 
put  that  his  omitting  to  explain  how  he  came  by  this 
money  strengthens  the  case ;  but  he  is  not  called  upon  to 
explain  till  a  case  is  first  made  against  him.  He,  or  rather 
some  one  supposed  to  have  been  him,  was  seen  near  the 
waggon,  but  only  at  a  distance  of  thirty  yards  off— not 
getting  out  of  the  waggon,  nor  going  from  it,  but  standing 
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1865.  agamst  a  wall  thirty  yards  off.  He  may  hare  been  there 
Regika  ^ot  any  purpose  other  than  that  imputed  to  him.  He  stated 
Wilson  ^®  '^  ^^  money  overnight,  and  it  is  said  that  that  must  be 
taken  as  true,  because  if  he  did  not  steal  the  money  found 
on  him,  it  must  have  been  untrue.  But  he  might  have  got 
the  money  in  the  interval.  It  may  not  be  probable,  but  it  is 
possible.  He  is  called  upon  to  explain  how  he  came  by  this 
money ;  but  he  cannot  be  legally  required  to  explain  unless 
there  is  independent  proof  of  a  felony,  and  some  evidence  of 
the  identity  of  the  money.  The  latter  evidence  must  be  of 
identity,  not  similarity,  merely;  and  there  is  no  evidence 
here  of  identity.  Before  the  case  can  be  sent  to  the  jury 
there  must  be  evidence  of  these  two  points.  He  cannot, 
until  such  evidence  is  given,  be  caUed  upon  to  explam. 
Now,  there  is  evidence  here  of  a  felony  having  been  com- 
mitted, but  no  evidence  of  the  identity  of  the  money  lost 
with  that  found.  On  the  whole  case,  there  is  only  the  denial 
that  he  had  money  on  the  previous  day — ^a  few  hours  before 
he  was  seen  with  this  money.  I  think  there  is  no  legal 
evidence  to  connect  the  prisoner  with  the  felony. 

Babbt,  J. — I  am  of  the  same  opinion.  It  is  necessary  to 
recall  the  principles  applicable  to  the  proof  of  guilt.  It  is 
quite  clear  that  the  onus  of  proof  of  every  essential  to  the 
establishment  of  the  charge  is  upon  the  prosecutor.  In  the 
next  place,  there  must  be  dear  proof  of  a  corpus  delicti,  and 
the  prisoner  must  be  connected  legally  with  the  offence. 
This  may  be  done  by  proving,  firstly,  that  a  robbery  has 
been  committed  of  money  or  other  property ;  and,  secondly, 
that  the  money  or  other  property  stolen  and  money  or  pro- 
perty found  on  the  prisoner  are  identical.  Till  the  second 
proposition  is  proved,  as  well  as  the  first,  the  prisoner 
cannot  be  called  upon  to  excuse  himself  in  respect  of  pro- 
perty found  upon  him,  for  until  then  he  is  regarded  as 
innocent  as  any  other  person  whomsoever  in  the  eye  of  the 
law.  Presumptions  must  be  distinguished  from  suspicions. 
Jurors  are  to  draw  legal  conclusions — ^that  is  to  say,  con- 
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cluflions  bounded  by  the  law — jfrom  facts.  Those  facts  must  ^^^' 
be  facts  legally  proved.  In  this  caae  the  fact  needed  is  the  BBGurA 
proof  of  identity  of  the  property  fonnd  on  the  prisoner  wtTIq- 
with  that  lost  by  the  prosecutor.  The  next  proposition  to 
be  borne  in  mind  is  this — ^and  there  is  none  more  important 
among  all  l^e  rules  binding  on  criminal  courts — ^that  before 
a  person  charged  with  a  crime  can  be  found  guilty,  the  facts 
must  ezdude  every  hypothesis  consistent  with  his  inno- 
cence :  they  must  be  not  only  consistent  with  his  guilt,  but 
inconsistent  with  his  innocence.  Otherwise  it  would  result 
that  the  Judge  might  leave  it  to  the  jury  first  to  say  whether 
the  account  given  by  the  prisoner  was  satisfactory,  and  in 
the  meanwhile  whether  the  identity  of  the  goods  was  clear ; 
and  the  jury  might  find  him  guilty  because  his  account  waa 
unsatisfactory,  although  the  identity  of  the  property  was 
still  unestablished.  It  is  apparent  that  it  would  be  both 
iUogical  and  contrary  to  justice  to  send  a  case  to  the  jury 
on  the  prisoner's  own  account  of  his  possession,  before  the 
identity  of  the  goods  was  first  established.  In  this  case 
there  was  no  evidence  of  such  identity.  Although,  there- 
fore, there  were  facts  justifying  grave  suspicion,  there  was 
no  legal  proof  calling  on  the  prisoner  to  account  for  his 
possession  of  these  notes.  It  is  not  possible  always  to 
establish  the  identity  of  property ;  but  there  are  degrees  of 
evidence,  and  evidence  which  might  prove  identity  in  respect 
of  some  sorts  of  property  might  be  insufficient  to  do  so  in 
respect  of  others.  There  was,  however,  no  evidence  of 
identity  here;  the  prosecutor  was  not  able  to  distinguish  any 
one  note ;  none  was,  to  his  knowledge,  defaced,  or  torn,  or 
blotted,  or  marked  in  any  other  peculiar  way  whatever. 
The  only  evidence  is,  that  a  certain  number  of  notes  of  a 
certain  denomination  were  lost,  and  that  a  certain  other  less 
number  of  notes,  that  may  have  been  the  same,  were  found ; 
and  there  is  evidence  of  the  prisoner's  untruth,  if  he  had 
these  notes  before.  All  these  facts,  however,  are  «a?  post 
factOf  and  leave  out  of  the  question  the  previous  necessity 
of  proving  the  identity  of  the  notes.     I  am  of  opinion  that 
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the  eyidence  waa  not  sufficient  to  go  to  tlie  jnrj.  I  wish  to 
Bay  a  few  words,  in  conclusion,  on  an  expression  frequently 
used  in  the  argument  on  such  cases  as  this — ^the  expression 
"  surrounding  circumstances."  That  is,  in  my  opinion,  a 
dangerous  expression  in  a  legal  arg^ument,  where  precision 
and  definition  are  required.  ''  Surrounding  drcumstanees" 
prove  nothing  unless  they  amount  to  proof  of  a  eorpu* 
deUeti,  and  of  the  identity  of  the  goods  found  on  the  pri- 
soner with  those  stolen  from  the  prosecutor. 


Conviction  quoihed. 


UEQUHAET  «>.  WILSON  Aim  Akotheb. 


March  81. 


Ri 


W,  and  ano-  Ji.t/XJLE  nisi  to  enter  judgment  for  the  Plaintiff  on  the 

ther  published  igg^j^g  joined  Upon  the  third  and  sixth  pleas,  notwithstand- 

ceming  Z7.  in  ing  the  verdict  for  the  Defendants  on  those  pleas,  and  upon 

a  sheep^fiuroer  *^®  ground  that  those  pleas  did  not  cover  the  whole  of  the 

the  following    libel  they  purported  to  justify,  and  did  not  justify  the 
among  other         ..^  ,  ,  _ 

printed  words:  Wilfulness  charged. 

— "  It  is  up- 
wards of  twelve  months  since  Mr.  U.  was  fined  £1,430  by  the  local  magistrates  of 
Cowanna  in  requital  of  his  efforts  to  acclimatise  the  ticarus  in  the  districts  of  the 
Lower  Murray."  ...  "By  the  grace  of  our  Attorney-General  he  is  enabled  to  snap 
his  fingers  at  the  administrators  of  the  law.  He  is  a  standing  example  to  all  scabby 
flockmasters  of  how  easily  a  man  may  escape  the  penalties  of  the  Act  in  their  case  made 
and  provided.  In  spite  of  law,  of  magistrates,  and  scab-inspectors,  Mr.  U.  comes 
triumphantly  out  of  his  great  scabbing  experiment.  He  has  achieved  the  object  of  his 
march  from  the  Devil's  River,  and  may  boast  of  the  cheap  way  in  which  he  has  suc- 
ceeded in  stocking  his  run  on  the  Lower  Murray."  In  an  action  of  libel  by  U.  for  this 
publication,  W,  and  another  justified  the  facts  stated  in  these  passages,  but  did  not 
justify  the  wilfiilness  apparently  implied  by  some  of  their  expressions.  The  verdict  was 
for  the  defendants,  on  the  pleas  so  justifying  the  passages  charged  as  libellous.  A  rule 
niH  having  been  obtained  to  enter  judgment  for  the  plaintiff,  non  obstante  veredicto,  on 
the  issues  raised  by  these  pleas, 

Seld  that,  after  verdict,  the  pleaa  were  sufficient,  and  rule  nisi  discharged* 

Semble,  that  on  demurrer  the  pleas  would  not  have  been  deemed  a  full  justification 
of  the  libel. 

Semble,  that  on  a  motion  in  an  action  for  libel  to  enter  judgment  for  the  Plaintiff 
non  ohstctwte  veredicto,  the  Court  cannot  look  at  any  other  part  of  the  record  than  that 
covered  by  the  plea  itself,  or  refer  to  any  other  part  of  the  libel  justified,  for  the  sense 
in  which  the  portion  so  justified  is  to  be  interpreted. 
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There  was  more  than  one  publication  charged  as  libel- 
ous, but  the  only  one  now  material  was  set  out  in  the  fourth 
count  of  the  declaration  as  below.  It  is  divided  into  as 
many  paragraphs  as  there  were  justifying  pleas. 


1865. 
Ubquhabt 

V. 
WiMOff. 


"  It  is  now  more  than  two  months  since  we  called  attention  to  the 
"  case  of  the  squatter  Urquhart,  who  had  scabbed  his  way  through 
"  east  to  west  for  more  than  400  miles  of  this  country. 

"It  is  upwards  of  tweWe  months  since  Mr.  Urquhart  was  fined 
"  £1,340  by  the  local  magistrates  of  Cowanna,  in  requital  of  his  efforts 
"  to  acclimatise  the  ciearus  in  the  districts  of  the  Lower  Murray. 


"  Mr.  Urquhart,  as  we  then  informed  our  readers,  paid  his  fine  in 
two  cheques,  which,  on  presentation  at  the  bank,  were  dishonored. 
That  is  to  say,  Mr.  Urquhart  evaded  his  sentence  and  defrauded  the 
magistrates'  court  of  Cowanna  of  its  legal  dues.  The  fiicts  of  the 
case,  to  this  extent  at  least,  are  perfMly  clear,  and  cannot  be  ques- 
tioned. We  need  not  enter  into  the  inquiry  as  to  whether  Mr. 
Urquhart  was  rightly  or  wrongly  convicted.  Rightly  or  wrongly, 
he  was  a<]yudged  guilty,  and  he  was  fined.  He  has  not  appealed 
against  the  conviction,  as  he  might  have  done,  and  he  has  not  paid 
the  fine.  The  cheques  of  Mr.  Urquhart  lie  to  this  day  dishonored  in 
the  hands  of  the  Attomey-GeneraL 
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"  If  onr  information  be  correct,  the  executive  law  officer  of  the 
"  Crown  has  deelined  to  proceed  against  Mr.  UrquhiMrt  for  the  amount 
"  due  from  him  to  the  state.  So  far,  therefore,  this  notorious  ^delin- 
"  quent  has  succeeded  in  the  trick  by  which  he  evaded  the  magistrates 
"of  Cowanna. 

"  By  grace  of  our  Attomey-G^neral,  he  is  enabled  to  snap  his  fingers 
"at  the  administrators  of  the  law.  He  is  a  standing  example  to  all 
"  scabby  flockmasters  of  how  easily  a  man  may  escape  the  penalties  of 
"  the  Act,  in  their  case  made  and  provided.  In  spite  of  law,  of  magis- 
**  trates,  of  scab-inspectors,  Mr.  Urquhart  comes  triumphantly  out  of 
"  his  great  scabbing  experiment.  He  has  achieved  the  object  of  his 
"  march  from  the  Devil's  River,  and  may  boast  of  the  cheap  way  in 
**  which  he  has  succeeded  in  stocking  his  run  on  the  Lower  Murray." 


The  pleas  justifying  the  first,  fourth,  and  fifth  paragraphs 
are  immaterial.  The  plea  to  the  second  paragraph  is 
reported  only  to  make  clear  a  part  of  the  argument  which 
referred  to  it.     It  was  as  follows : — 

"  Second  JPUa. — ^And  for  a  further  plea  to  so  much  of  the  fourth 
"  count  of  the  declaration  as  charges  the  Defendants  with  printing  and 
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pabUshixig  the  worda  following  (to  wit)  : — 'It  is  now/  [Ac]  '400 
'  miles  of  this  country/  the  Defendants  say  that  before  the  printmg 
and  publishing  the  said  words  in  the  said  fourth  count,  and  in  this 
plea  mentioned,  the  Defendant  was  possessed  of  a  large  number  of 
sheep,  then  and  during  all  the  time  hereinafter  mentioned,  in&cted 
with  the  disease  called  scab,  and  drove  the  said  sheep  from  the 
DevU*s  River  in  Victoria  to  Eulkyne  in  the  district  of  East  Wim- 
mera  in  Victoria,  being  the  said  distance  in  the  said  count  mentioned, 
through  a  tract  of  country  in  which  large  numbers  of  sheep  of  other 
persons  were  there  being  depastured;  and  the  Defendants  Airther 
say  that  by  driving  the  said  sheep  as  aforesaid,  the  Plaintiff  scabbed 
and  caused  to  be  infected  with  scab  the  said  tract  of  country  and 
the  said  sheep  of  the  said  other  persons.  Wherefore  the  Defendants 
committed  the  alleged  grievances  in  the  introductory  part  of  this 
plea  mentioned  as  they  lawftQly  might  for  the  cause 


» 


The  third  and  sixth  pleas  were  as  follow : — 


"  Third  JPlea.^-Aud  for  a  fbrther  plea  to  so  much  of  the  said  fourth 
count  as  charges  the  Defendants  with  printing  and  publishing  the  words 
"  following  (to  wit) : — '  It  is  upwards  of  twelve  months  since  Mr.  UrqnhaH 
**  *  was  fined  £1,840  by  the  local  magistrates  of  Cowanna,  in  requital  of  his 
*< '  efforts  to  acclimatise  the  aearua  in  the  districts  of  the  Lower  Murray/ 
**  the  Defendants  say  that  before  the  printing  and  publishing  of  the 
**  said  words  in  the  said  fourth  count  and  this  plea  mentioned,  to  wit, 
on  the  6th  July,  A.i>.  1868,  at  Eulkyne  aforesiud,  and  in  the  district 
of  the  Lower  Murray,  and  in  a  country  where  sheep  of  divers  other 
pex^ns  were  being  depastured,  the  Plaintiff  not  being  licenced  under 
the  Act  in  that  behalf,  did  unlawftilly  own  6,108  sheep  then  infected 
"  with  the  disease  called  scab,  and  afterwards  and  before  the  commit- 
ting of  the  said  grievances  (to  wit),  on  the  25th  July,  A^,  1868,  at 
Oowanna,  in  the  colony  of  Victoria,  the  Plaintiff  was  convicted  of  the 
said  offence  by  and  before  six  of  Her  Migesty's  Justices  of  the  Peaces 
in  and  for  the  said  colony,  and  was  by  the  said  justices  adjudged  to 
forfeit  and  pay  for  his  said  offence  the  sum  of  £765  9«.,  and  the  sum 
of  eleven  shillings  for  costs.    And  the  Defendants  ftirther  say  that 
before  the  printing  and  publishing  of  the  said  words  in  the  said 
"  fourth  count,  and  this  plea  mentioned,  to  wit,  on  the  7th  July,  A.D. 
1868,  at  Eulkyne  aforesud,  and  in  the  said  districts  of  the  Lower 
Murray,  and  in  a  country  where  sheep  of  divers  other  persons  were 
being  depastured,  the  Plidntiff  not  being  lioenoed  under  the  Act  in 
that  behalf,  did  unlawfVdly  own  8,124  other  sheep  then  infected  with 
"  the  disease  called  scab,  and  afterwards  and  before  the  committing  of 
"  the  said  grievances,  to  wit,  on  the  said  26th  July,  aj>.  1868,  at 
"  Cowanna  aforesaid,  the  Plaintiff  was  convicted  of  the  said  last-men- 
"  tioned  offence  by  and  before  six  of  Her  M^est/s  JusUces  of  the 
"  Peace  in  and  for  the  said  colony,  and  was  by  the  said  justices 
"  acyudged  to  fbrfeit  and  pay  for  his  said  last-menUoned  offence  the 
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"  torn  of  £468  12f.  and  the  sum  of  eleTen  ghillings  for  costs.    Where- 

"  fore  the  Defendants  oommitted  the  alleged  grievances  in  the  intro- . 

"  dnctoiy  part  of  this  plea  mentioned  as  they  lawMly  might  for  the  ^. 

*<caD8e  aforesaid. 


V, 

Wilson. 


*'  SurA  Plea. — ^And  for  a  farther  plea  as  to  the  residue  of  the  said 
"  foorth  coant  and  to  the  last  count  [containing  that  part  of  the  lihel 
"  beginning  '  By  grace/  Ac,  to  the  end]  the  Defendants  say  that  hefore 
"  the  committing  of  the  grievances  in  the  introductory  part  of  this 
''plea  mentioned,  the  Plaintiff  oommitted  and  was  convicted  of  the 
"  said  offences  in  the  said  third  plea  mentioned,  in  manner  and  form  as 
"  therein  is  alleg^ ;  and  that  after  the  said  convictions,  and  hefore  the 
"  committing  of  the  grievances  in  this  plea  mentioned,  the  Plaintiff, 
**  for  and  on  account  of  the  said  sums,  made  his  two  drafts  or  orders  in 
"writing  for  payment  of  money,  called  respectively  a  cheque,  on  a 
*' banker,  and  directed  the  same  respectively  to  the  said  Bank, 
"and  by  one  of  the  sud  cheques  required  the  said  Bank  to  pay 
"to  the  person  therein  named,  or  bearer,  the  sum  of  £766;  and 
"  by  the  other  of  the  said  cheques  required  the  said  Bank  to  pay  to 
"  the  person  therein  named,  or  bearer,  the  sum  of  £469  Ss, ;  and  the 
"  said  person,  on  the  said  cheques  mentioned,  then  and  on  behalf  of 
"  Her  Mi^esty,  became  the  bearer  of  the  same  respectively ;  and  the 
**  said  Bank  did  not  pay  the  said  cheques,  or  either  of  them,  although 
"  the  same  respectively  were  presented  to  the  said  Bank  for  payment. 
"And  the  said  Bank  did  not,  nor  did  the  said  Plaintiff,  at  any  time 
"  after  the  said  presentation,  pay  the  said  sums  in  the  said  cheques 
"mentioned;  and  the  same  at  the  time  of  the  committing  of  the 
"  grievances  in  the  introductory  part  of  this  plea  mentioned,  had  not 
"  been  honored  or  paid.  And  the  Defendants  fiirther  say  that  before 
"  the  committing  of  the  grievances- in  this  plea  mentioned,  the  Plaintiff 
"  was  possessed  of  a  large  number  of  sheep,  then  and  during  all  the 
"  time  hereinafter  mentioned  infected  with  the  said  disease  called  scab ; 
"  and  the  Plaintiff  drove  the  said  sheep  fh>m  the  Devil's  River  to  Kul- 
"  kyne  aforesaid,  through  a  tract  of  country  in  which  large  numbers  of 
"  sheep  of  other  persons  were  then  being  depastured.  And  the  Defen- 
*'  dants  further  say  that  by  driving  the  said  sheep  as  aforesaid,  the 
"  Fbdntiff  scabbed  and  caused  to  be  affected  with  scab  the  tract  of 
"  country  and  the  said  sheep  of  the  said  other  persons.  Wherefore  the 
"  Defendants  committed  the  alleged  grievances  in  the  introductory 
"  part  of  this  plea  mentioned,  as  they  lawfully  might  fbr  the  cause 
"  aforesaid." 


Dawsanf  Fellows  and  Sarris  shewed  cause. 


Ireland,  Q.C.,  Billing,   Wood  and  G.  P.  Smith  for  the 
ipule. 
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^^^^1^  Dawson. — They  contend  that  these  words  "  requital  of 

Ubquhabt  '  his  efforts/'  Sic,,  must  be  read  as  imputing  to  him  on  actual 

Wuiov.  attempt  to  introduce  a  new  insect  or  animalcule  into  the 
Lower  Murray !  Can  they  do  so  soberly  P  Even  conceding 
that  if  the  construction  of  this  pleading  were  now  debated 
on  demurrer  before  verdict,  and  when  every  intendment 
must  be  made  against  the  pleas  demurred  to,  the  Court 
might  be  incUned  to  say  the  words  are  ambiguous,  and  must 
be  taken  as  against  the  pleader  using  them  in  their  most 
literal  and  unfavorable  sense ;  yet  afber  verdict,  the  Court 
will  lean  the  other  way,  and  out  of  many  possible  senses 
read  them  in  any  sense  which  will  uphold  the  verdict  of  the 
jury.  Of  many  cases,  suppose  this  one.  Suppose  a  flock- 
owner  comes  up  and  says,  "  Here's  a  pretty  state  of  things, 
"  you're  trying  to  acclimatise  the  acarm  on  my  run."  Who 
would  say  that  he  meant  this  in  the  exact  and  sober  sense 
of  the  words?  No  man  in  his  sefuses  can  say  that  these 
words  must  mean  that  alone,  and  can  mean  nothing  else. 
These  words,  therefore,  simply  mean  that  he  has  done  what 
he  ought  not  to  do,  and  not  that  he  has  done  it  with  malig- 
nent  intent.  Clarke  v,  Taylor  (e).  As  to  the  meaning  of 
the  word  "object"  in  the  libel,  the  Court  can't  tell  what 
his  object  was,  and  will  not,  afber  verdict,  hold  his  object  to 
have  been  to  commit  an  offence  or  do  a  public  injury  wil- 
fully. Then  the  "great  scabbing  experiment"  may  mean 
anything — ^to  buy  flukey  sheep  and  drive  them  through 
scab  country  to  clean  country,  without  injury  to  the 
clean  country ;  to  take  through  sheep  that  had  been 
scabby,  but  that  he  might  hope  were  cured,  without 
spreading  the  scab. 

MllotDs  on  the  same  side. — ^The  third  plea  sets  out  the 
fact  of  the  libel  which  it  professes  to  justify.  [He  read  the 
sentence  of  the  libel  recited  by  this  plea,  beginning  "  It  is 
"  upwards"].    It  is  not  for  a  person  to  single  out  one  word 

(e)  2  Bing.,  N.  C,  654. 
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of  the  part  justified,  and  say  that  means  so  and  so :  he  must      v^??^ 

take  the  whole  of  what  is  justified,  and  say  so  and  so  is  the     Ubquhabt 

fiur  meaning  of  that  whole.    For  instance,  they  may  not       wJ^qk 

select  the  words  "  Mr.  TTrqukart  has  made  efibrts  to  acdi- 

"  matise  the  acarus  on  the  Murray,"  and  say  that  those  words 

alone  can  hear  hut  one  construction.     But  if  the  whole 

passage  is  taken,  it  literally  says  that  he  was  ''  fined  for 

"  efforts  to  acclimatise  the  acarus."    Now  there  is  no  such 

offence  known  to  the  law.    We  must  suppose,  therefore,  that 

he  was  fined  for  something  which  was  an  offence — ^namely,  for 

having  scahhy  sheep  without  a  license.    Thus  tied  down 

and  narrowed,  the  lihel  imputes  what  the  plea  justifies,  and 

what  was  actually  proved — ^namely,  that  he  was  convicted 

of  that  offence,  and  fined  for  it.    The  same  observation 

applies  to  the  passages  justified  by  the  sixth  plea,  and 

beginning  "  By  grace  of  our  Attorney- General"    Charging 

a  man  with  being  so  enabled  to  snap  his  fingers,  &c.,  is  not 

a  libel — ^no  more  than  charging  a  prisoner  with  walking  out 

of  a  gaol  when  the  gaoler  had  improperly  opened  the  gaol 

doors,  would  be  a  libel  on  the  prisoner.     Charging  him  with 

being  a  standing  example  of  how  fiock-masters  may  escape 

the  penalties  is  not  a  libel,  and  so  on.    These  passages  are 

nothing  more  than  a  figurative  way  of  saying  that  he 

infringed  the  "  Scab  Aet"  and  that  is  what  we  have  pleaded 

aad  proved.    As  to  the  charge  of  driving  scabby  sheep 

tlirough  the  country,  it  is  not  unusual  so  to  drive  them. 

The  Act  itself  provides  for  it.     If  the  owner  has  the 

authority  of  the  inspector  to  move  he  may  do  so  with 

impunity.     The  libel  either  charges  an  offence  within  the 

Act  or  none  at  aU.    If  none  at  all,  it  is  no  libeL    If  one 

within  the  Act,  that  is  what  we  have  pleaded  and  proved. 

There  is  no  charge  of  an  offence  against  the  moral  law.    As 

to  the  charge  of  snapping  his  fingers  at  the  law,  that  is  not 

an  offence,  nor  the  charge  of  it  a  libel.    The  defrauding  of 

the  magistrates  is  not  the  part  of  the  libel  on  which  they 

lely,  so  I  need  not  refer  to  that.    Then  as  to  acclimatising 

the  aearus  ;  would  it  be  an  offence  to  acclimatise  the  acarus 

W.  W.  ft  a'b.  vol.  II. — LAW.  D 
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y^}^!^^!.  l^^re  if  that  had  not  been  done  already  ?  Does  the  Court 
Ubquhaat     take  judicial  notice  that  this  acarus  or  mite  is  injurious  ? 

WiLBOK  ^^ei^e  ^B  no  allegation  that  it  is  so.  Substitute  another 
word,  "salmon,"  for  instance,  or  "foxes,"  or  some  other 
animal  or  insect  of  which  we  know  less,  is  the  Court  to 
assume  that  it  is  injurious  and  an  offence  to  acclimatise  it, 
or  even  that  its  acclimatisation  may  not  be  beneficial? 
IStatoell,  C.  J. — ^What  meaning  do  you  put  on  the  words 
"  great  scabbing  experiment  ?  "  Does  not  the  word  "  expe- 
riment" imply  knowledge  and  intent  P]  His  experiment  to 
get  through  with  his  sheep — to  take  the  chance.  It  is  not 
necessarily  to  be  taken  on  this  motion  that  he  knew  of  the 
scab.  Then  he  is  not  charged  in  this  part  with  driving 
through  occupied  country,  nor  is  he  charged  with  more  than 
leaving  the  acariu  on  the  country.  Now,  leaving  the  acarui 
on  the  country  is  no  offence.  It  might  have  been  a  cattle 
country,  where  scab  would  do  no  harm.  Then,  again,  the 
experiment  might  have  been  to  get  the  sheep  through 
under  the  license  of  the  inspector.  As  I  read  the  clause, 
they  can't  be  touched,  even  if  scabby,  if  he  has  the 
inspector's  license.  [Stawell,  C.  J. — Is  there  no  provision 
for  a  state  of  things  where  the  inspector  is  wrong,  or  has 
been  imposed  upon  ?]  None  for  where  he  is  wrong.  Where 
a  false  declaration  has  been  made  it  is  an  offence  punishable. 
Then  the  experiment  may  have  been  to  take  portable  reme- 
dies on  the  march,  and  apply  them  constantly.  The  sheep 
had  been  dipped,  and  might  be  further  dipped  repeatedly. 
That  would  be  a  perfectly  honest  "  experiment ; "  and  the 
libel  may  be  read  as  intending  that.  If  there  are  no  neigh- 
bors, it  is  no  moral  offence  to  keep  scabby  sheep  any  more 
than  to  own  a  mangy  dog.  [Stawellj  C.  J. — If  the  sheep 
are  scabby,  may  he  not  be  prevented  from  travelling — may 
not  the  sheep  be  detained  P]  Not  if  licensed.  That  is  only 
when  not  licensed.  The  inspector  does  not  want  to  detain 
them  if  he  has  licensed  them.  The  experiment  may  have 
been  to  pick  out  a  line  of  country  where  there  was  nothing 
but  cattle  runs,  where  no  sheep  came,  and  where  the  scab 
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would  do  no  injury.  "Would  not  that  be  a  legitimate  expe-  1^6- 
liment  ?  If  he  gets  through  he  may  boast  his  success  in  Ubqtthabt 
the  object  of  stocking  his  run  cheaply.  His  sheep  were 
cheap — flukey  sheep,  and  his  run  included  salt-bush  coun- 
try, which  would  cure  the  fluke.  It  was  worth  while  run- 
ning the  risk — ^making  the  experiment.  He  might  make  a 
great  success,  and  do  no  harm  to  anybody ;  it  was  as  much 
his  own  interest  to  get  through  without  the  scab  breaking 
out  again  as  it  was  that  of  the  owners  of  country  through 
which  he  passed,  for  his  own  run,  and  the  sheep  already  on 
ik,  were  dean.  For  the  purpose  of  trying  whether  these 
words  must  bear  a  libelous  meaning,  they  must  be  taken 
on  their  own  merits  alone,  and  as  they  stand  in  the  plea 
justifying  them.  The  Court  cannot  go  out  of  the  plea  to 
other  words  and  passages  of  the  libel  not  in  that  plea. 
Clarke  v.  Taylor.  There  is  no  attempt  made  in  the  declara- 
tion to  assign  any  specific  libelous  meaning  to  any  of  these 
passages.  That  being  so,  then  on  this  motion,  if  the  words 
wiU  bear  any  of  the  meanings  I  have  put  on  them,  the  plea  is 
good  enough  after  verdict.  The  experiment  might  also  be 
this — that  he  started  with  them  actually  clean,  as  we  have  a 
right  to  assume  firom  the  inspector  giving  his  certificate  for 
removal.  Then  on  the  journey  the  scab  breaks  out.  He 
then  tried  to  get  through  by  dodging  about  miles  and  miles 
in  all  directions  to  find  country  where  there  are  no  sheep  to 
be  injured.  That  would  be  a  fair  experiment,  and  one 
forced  upon  him,  which  he  must  make. 

Harris  on  the  same  side. — ^The  Court  will  not  at  this 
stage  be  astute  to  attach  a  meaning  to  these  words  which 
the  Plaintiff  himself  has  not  attributed  to  them  in  his 
declaration.  If  the  meaning  now  attributed  to  these 
words  be  the  fair  one,  why  was  it  not  attributed  to  them 
by  proper  inuendoes  in  the  Plaintiff's  pleading  ?  In  Mor^ 
nwwi  V,  Sarmer(J^y  the  Defendant  justified  a  libel  attributing 

(/)  8  Bing.,  N.  C,  769. 
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the  killing  of  peraons  by  the  PlaintifTs  pills.  The  justifi- 
cation  was,  that  there  was  actuailj  a  conviction  of  the 
manslaughter  of  two  persons  hj  the  pills.  But  the  libel 
had  also  used,  in  reference  to  the  College  of  Health,  the 
words  '^  scamps  and  rascals,"  and  these  words  the  pleas 
had  not  expressly  justified.  After  verdict,  the  Court  held 
that  these  words  were  not  to  be  deemed  as  independently 
libelous  per  $e.  So  here  the  test  is,  whether  these  charges 
could  be  made  the  ground  of  a  distinct  count  in  the  decla- 
ration, on  the  ground  of  the  offences  in  them  being  wilful, 
as  distinguished  from  another  count  on  the  same  charges 
not  imputing  that  the  offences  in  them  were  wilfiiL  In 
Morrison  v.  Sarmer,  Tindaly  C.  J.,  said,  "  These  words 
"  have  a  tendency  the  same  way  (they  were  vulgar  abuse, 
"  and  did  not  per  se  amount  to  a  libel),  but  only  a  ten- 
"  dency ;  and  as  the  Plaintiff  has  not  (in  his  declaration) 
"  affixed  a  bad  sense  himself,  I  cannot  see  why  we  should 
"  do  so." 


Ireland,  Q.C.,  in  support  of  the  rule. — They  say  that  the 
libel  must  amount  to  the  imputation  of  a  crime.  I  say 
that,  if  the  imputation  reflect  in  any  way  on  the  Plaintiff 
so  as  to  hold  him  up  to  public  odium,  it  is  a  Hbel.  If  there 
were  no  scab  Act  at  all  there  is  a  clear  libel  here.  {^Siawell, 
C.  J. — ^A  libel  beyond  and  independent  of  that  justified 
and  proved?]  Yes.  What  is  the  meaning  of  the  word 
"  efforts,"  in  Johnson*8  Dictionary  ?  It  means  '^  struggle, 
<<  strain :  vehement  action ;  laborious  endeavor."  Does  not 
the  word  imply  ''will,  motive,  and  intention?"  It  is  a 
different  thing  to  impute  simply  that  which  the  law  has 
made  an  offence  independent  of  motive,  and  to  impute  the 
committing  of  the  same  offence  wilfully.  There  is  a  moral 
aspect  in  the  latter  charge  which  is  not  in  the  other.  Is 
it  possible  to  read  this  libel  without  seeing  the  imputation 
of  motive  ?  What,  again,  is  the  meaning  of ''  experiment " 
mJoh/Mov^s  DicHonary?  It  means,  ''trial  of  anything; 
"  something  done  in  order  to  discover  an  uncertain  or 
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"  nnknown  effect."    It  is  not  an  ingredient  to  an  offence         l®^&* 
under  the  scab  Act  that  there  is  motive.     This  Court  has     Ubquhast 
itself  decided  that  there  is  an  offence    under  the    Act       ^i^ov 
without  even  knowledge ;  so  that  charging  the  offence  as 
done  "  wilfully  "  is  going  much  farther.     [Siaioell,  C.  J. — 
Is  not  that  mere  flourish  and  figure  of  speech  P    There  may 
be  motive  as  to  the  "  experiment.'*      But  is  it  not  too 
ludicrous  even  to  suppose  so  for  a  moment  as  to  the  accli- 
matisation of  the  acarus?      If  taken  as  mere  trope  or 
rhetoric,  are  these  words  libelous  after  verdict  P    You  have 
not  thought  proper  to  attribute  by  inuendo  any  particular 
sense  to  them ;  can  the  Court  now,  afber  verdict,  do  what 
you  did  not  do  in  your  declaration  P]     If  it  is  not  a  Kbel 
to  impute  this,  independently  of  all  Scab  Acts  whatever,  it 
would  be  no  libel  to  charge  the  Chief  Medical  Officer  with 
letting  out  800  passengers  from  a  ship  having  the  small- 
pox, and  employing  them  as  shepherds  on  his  run,  with  the 
intuition  to  pox  the  country  firom  east  to  west  for  400 
miles.     The  whole  question  is,  whether  there  is  not  some- 
thing in  this  libel  plus  the  justification,  that  justification 
being  merely  that  we  scabbed  the  country  unwittingly,  and 
the  charge  being  that  we  did  it  knowingly  and  wilfully — 
that  we  tried  to  do  it  with  "efforts,"  and  boasted  our 
triumph  when  we  had  succeeded.     In  Weaver  v.  Lord  (y) 
it  was  held  that  an  imputation  of  knocking  out  a  horse's 
eye  was  a  libel  imputing  much  more  aggravated  cruelty 
than  one  imputing  blows  on  the  horse's  body  generally, 
and  that  a  justification  of  the  latter  only  was  not  sufficient. 
[Staioell,  C.  J. — Is  the  charge  of  an  experiment  of  getting 
scabby  sheep  without  being  fined,  libelous  P]      I  should 
think  so.    Whatever  disparages  a  man  libels  him.    {^Stawell, 
C.  J. — ^Because  you  almost  necessarily  associate  the  idea  of 
injury  to  others.     But  suppose  no  such  charge  involved — 
merely  one  of  evading  an  Act — ^would  that  be  a  libel  P] 
Yes.     [Stawelly  C.  J. — ^What  of  introducing  contraband 

(^)  2  B.  A  Cr.,  678. 
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1866.         articles  for  instance  P  Fellows. — That  is  a  charge  of  a  criminal 
Ubquhabt     offence.]     I  am  content  to  take  this  on  the  presumption 

WiMOK  *^*'  ^^  ®^^  "^^  exists.  [Stawell,  C.  J. — Many  words 
must  be  imported  into  this  declaration  before  the  words 
used  can  be  deemed  libelous.  Driving  sheep  through  a 
part  of  the  country  where  by  no  possibility  could  the  flock- 
owners  suffer  injury ;  imputing  mere  recklessness  of  conse- 
qu\*uces ;  driving  scabby  sheep  without  being  fined,  may  be 
an  "  experiment,"  but  would  any  of  these  be  libelous  ?] 
Driving  through  the  country  to  try  to  scab  it  is  a  moral 
offence,  whether  the  country  is  occupied  or  not.  It  is  only 
a  question  of  degree  whether  it  is  full  country  or  not — of 
remoteness  firom  infection  or  nearness  to  it.  Suppose  there 
were  two  counts,  one  charging  the  offence  under  the  Act 
simply,  and  the  other  the  same  offence  wilfully,  would  he 
not  stand  in  a  widely  different  position  according  as  the 
jury  found  him  guilty  of  the  one  or  of  the  other — ^if  found 
guilty  of  one,  but  acquitted  on  the  other? — Lewis  v. 
Clement  (h). 

Billing  on  the  same  side. — The  sting  of  this  libel  is  the 
motive  imputed,  and  that  the  pleas  do  not  justify;  they 
justify  merely  an  offence  without  motive,  and  such  only 
was  proved.  In  HelsTiam  v,  Blackwood  (J)  the  libel 
imputed  that  Captain  Helsham  had  killed  his  man  in  a 
duel,  and  had  dishonorably  practised  with  his  pistols  over- 
night. The  plea  justified  the  charge  of  killing  in  a  duel 
only.  It  was  held  that  the  charge  of  dishonorable  practice 
should  also  have  been  justified,  as  that  portion  of  the  libel 
added  a  serious  aggravation  to  the  charge  made  in  it.  This 
charge  is  of  such  a  nature  that  they  could  not  have 
separated  the  wilful  element  from  that  of  the  mere  offence, 
and  put  in  a  separate  plea  to  each.  But  if  the  plea  be 
indivisible  the  whole  of  the  libel  must  be  justified  by  it. 
Mountney  v.  Whatton  (k),  Clarkson  v.  Lawson  (J),  Beaney 

(A)  8  B.  &  Ad.,  702.  Qc)  2  B.  &  Ad.,  673. 
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V.  lUayerald  (m),  Crotty  v.  JUDMahm  (n),  Johm  v,  Oit- 
tmg9  (o). 

Wood  on  the  same  side. — The  plain  charge  is,  that  he 
did  intend  to  introduce  the  acartu  along  the  Lower 
Murray  country.  A  man  is  intended  to  contemplate  and 
intend  the  necessary  consequences  of  his  acts.  If  a  man 
throw  a  paving  stone  from  a  window  into  a  crowd,  and  kiU 
one  of  the  crowd,  the  law  says  he  intended  to  kUL  that  man. 
So  here,  the  scabbing  of  the  country  was  the  natural  and 
necessary  consequence  of  his  acts,  and  he  must  be  taken  to 
have  intended  them.  Thus  he  is  charged  with  a  wilM 
offence,  and  the  plea  only  justifies  the  offence  as  done 
innocently.  To  the  extent  of  the  difference  the  plea  is  bad, 
and  we  are  entitled  to  have  judgment  entered,  notwith- 
standing the  verdict  on  the  plea.  Olarhe  v,  Taylor  is  no 
authority  for  the  position  that  you  may  not  look  from  one 
part  of  the  libel  in  one  plea  to  another  part  in  another,  to 
interpret  the  first  by  the  second.  If  a  libel  charged 
murder,  and  in  a  single  line  spoke  of  the  act  thus,  "  and 
''two  days  after  he  had  killed  the  man,"  he  did  some 
other  thing  libelous  to  impute ;  would  it  not  be  doing 
violence  to  conmion  sense  to  say  that  you  might  not 
look  to  the  other  parts  of  the  libel  to  see  that  the  word 
''killed"  meant  a  murderoius  killing,  and  not  a  simple 
manslaughter  P 
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G.  P.  Smith  on  the  same  side. — The  Judge  told  the  jury 
that  the  gist  of  the  action  was  the  motive  of  the  offence 
charged — ^that  he  wilfully  scabbed  the  coimtry  from  east 
to  west.  If  so,  the  pleas  themselves  ought  to  meet  and 
cover  the  motive  in  the  libel.  They  did  not  do  so,  and 
therefore  the  finding  of  the  jury  on  them  did  not  meet 
what  his  Honor  had  deemed  the  gist  of  the  action. 


(«)  2  Wy.  A  W.,  Law  184.  (»)  1  Jones  Ir.  Rep.,  465. 

(o)  Cro.  Eliz.,  239. 
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1866.  Stawbll,  C.  J. — This  is  an  application  to  enter  judgment 

Urquhass  for  the  Plaintiff,  on  the  issues  joined  on  the  third  and  sixth 
WiLBON  P^®*"*  of  justification,  notwithstanding  the  verdict  for  the 
Defendants  on  those  issues,  on  the  ground  that  those  pleas 
did  not  sufficiently  justify  the  whole  of  the  libel  which  thej 
purported  to  justify.  Such  an  application  we  are  bound  to 
consider  in  the  same  light  as  if  it  had  been  a  motion  in 
arrest  of  judgment,  and  to  sustain  the  verdict,  if  hy  any 
reasonable  intendment  that  can  be  done.  Neither  party  to 
a  cause  should  be  afforded  a  double  chance  of  success;  first 
with  the  jury,  and  then  with  the  Court,  taking  at  the  last 
an  objection  which  he  might  have  taken,  and  which  in  such 
a  case  as  this,  I  think  he  ought  to  have  taken,  by  demurrer, 
at  an  earlier  stage  of  the  proceedings. 

I  must  entirely  dissent,  at  the  outset,  from  the  proposi- 
tion put  forward  on  behalf  of  the  Plaintiff,  that  the  Court 
can  look  at  any  other  part  of  the  record  beyond  the  part 
covered  by  the  plea  itself;  or  refer  to  any  other  part  of  the 
libel  justified,  for  the  sense  in  which  the  portion  so  justified 
is  to  be  interpreted  by  the  Court.     No  authority  was  quoted 
as  expressly  deciding  that  proposition ;  and  the  only  autho- 
rity referred  to  in  support  of  it  seems  to  me  by  inference 
to  bear  decidedly  the  other  way.    K  the  words  were  them- 
selves libelous,  there  is  no  occasion  to  look  at  others  to 
assist  in  making  them  so ;  if  they  were  not  themselves  libel- 
ous, it  is  the  duty  of  the  Court  not  to  look  at  other  words 
to  endeavor  to  make  them  so ;  but,  on  the  contrary,  after 
verdict,  to  see  whether  they  can  reasonably  be  read  in  the 
sense  the  plea  purports  to  put  upon  them.     Not  to  pursue 
such  a  course  would  in  effect  be  to  intend  against  the  ver- 
dict, instead  of  in  its  favor,  as  we  are  bound  to  do. 

The  third  plea  is  pleaded  in  these  words :  pSis  Honor 
read  the  plea.]  Confining  ourselves  to  the  portion  of  the 
libel  which  the  plea  purports  to  justify,  it  amounts  to  a 
mere  rhetorical  fiourish — ^in  effect  that  the  Plaintiff  was  fined 
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for  taking  scabby  sheep  into  tbe  district  of  tbe  Lower  ^866. 
Mniraj.  In  the  absence  of  any  suggestion  in  the  Plaintiff's  ijRQnHjLBT 
pleadings  that  these  words  haye  any  peculiar  libelous  mean- 
ing, it  would,  in  my  opinion,  be  straining  them  to  assume 
thai  they  must  of  necessity  be  taken  seriously.  No  person 
attempts  to  acclimatise  that  which  is  unfortunately  too  well 
acdimatised  already ;  and  it  would  be  nonsense  to  suppose 
tbat  the  writer  seriously  charged  him  with  doing  so.  The 
assertion,  so  narrowed,  is  justified  by  the  plea  that  the  Plain- 
tiff was  in  fact  so  fined ;  and  the  jury  have  found  that  the 
plea  so  pleaded  has  been  proved.  Nor  is  it  important,  after 
yerdict,  that  the  quantity  of  the  fines  in  the  libel  and  the 
plea  differ  by  a  small  amount.  Such  questions  as  that  are 
not  substantial  ones,  and  are  not  after  verdict  of  import- 
ance.   That  disposes  of  the  third  plea. 

The  sixth,  however,  presents  a  more  difficult  question. 
That  plea  was  pleaded  to  the  whole  of  the  part  of  the  libel 
not  referring  to  the  fines  before  the  magistrates,  beginning 
with  the  words  "  By  the  grace  of  our  Attorney-General." 
[His  Honor  read  this  portion  of  the  libel.]  That  might  be 
taken  to  convey  that  the  Plaintiff  had  a  knowledge  that  the 
sheep  were  scabby,  or  of  facts  from  which  he  ought  to  have 
inferred  that  they  were  so,  and  that  he  tried  to  get  through 
the  country  without  incurring  any  penalty.  If  we  look  to 
the  evidence,  and  to  the  Judge's  charge,  we  may  hold  this 
construction  possible,  and  fairly  and  reasonably  so,  too — 
that  is  to  say,  that  he  made  the  experiment  of  getting  his 
sheep  through,  of  driving  them  across  without  being  fined. 
Or  they  may  mean  that  he  made  the  experiment  of  driving 
•  scabby  sheep  through  without  inflicting  scab  on  the  flocks 
in  the  country  through  which  he  passed.  Or,  after  verdict, 
we  may  take  it  that  the  words  mean  he  bought  these  sheep 
knowing  they  had  once  been  affected  with  scab,  but  knowing 
slso  they  had  been  "  dipped,"  and  taking  his  chance — ^trying 
the  experiment — of  getting  them  through  without  the 
^lisease  breaking  out  agaiiL    That  would  be  an  ^'experi- 
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1866.  ment,"  and  would  be  such  a  one  as  tKis  portion  of  the 
Ubquhabt  libel  might  mean.  Looking  to  the  principles  of  construc- 
WiMo»  ^^^  which  guide  ua,  and  to  the  rules  which  guide  the 
Court  on  such  applications  after  verdict,  it  is  our  duty  to 
say  that  this  libel  might  have  meant  an  experiment  such  as 
either  of  these,  or  perhaps  as  others  which  might  be  sup- 
posed. Then  passing  to  the  other  words,  that  he  has 
"  achieved  the  object  of  his  march,"  those  may  be  inter- 
preted in  the  same  way.  His  object  may  have  been,  running 
the  risks  abovenamed,  to  stock  his  run  cheaply  with  sheep 
of  tarnished  character,  without  paying  fines,  without  infect- 
ing the  country — without  losing  any  himself  by  the  disease. 

Take  both  passages,  mitiori  teruu,  and  the  pleas  must  afc 
this  stage  be  deemed  a  sufficient  justification  of  the  libels 
to  which  they  are  pleaded.  I  should  have  little  difficulty 
in  holding  that  the  pleas  are  not  a  full  justification  of  the 
libel  if  the  matter  were  before  me  on  demurrer,  'where 
every  pleading  must  be  taken  fortius  contra  proferentem; 
but  after  verdict,  every  intendment  is  in  &vor  of  it,  and 
the  finding  of  the  jury  must  in  every  reasonable  way  be 
supported. 

Babby,  J. — I  am  of  the  same  opinion.  The  action  of 
libel  difiers  in  many  respects  from  other  causes  of  action, 
and  particularly  in  this — that  the  jury  has  to  decide 
whether  the  words  complained  of  are  a  libel  or  not.  After 
verdict  for  the  Plaintiff  in  an  action  of  libel,  it  is  veiy 
rarely  indeed  the  case  that  judgment  is  arrested,  and  then 
only  when,  under  received  rules,  it  appears  distinctly  and 
imequivocaUy  that  the  words  are  not  libelous  in  them- 
selves ;  not  doubtfully  so,  but  admitting  of  no  other  than 
a  construction  which  is  not  libelous.  [His  Honor  read 
the  libeL]  I  do  not  say  which  is  the  actual  one,  but  I  am 
of  opinion  that  these  words  are  capable  of  a  great  variety 
of  constructions.  They  may  mean  a  determined  experi- 
ment by  the  Plaintiff  to  pass  through  the  country  with- 
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ont  a  liceDBe,  and  aroid  the  punisluneiit  due  to  him  by  the         ^^^* 

law;  or  to  evade  compliaace  with  the  adjudication;* also,     Ubquhabt 

BTading  the  scab-inspectors.     The  imputation  of  either  of      y^^^jg 

Bach  intentions  would  be  a  libeL    But  they  may  mean  that 

the  Phiintiff  had  made  an  experiment  to  remove  scabby 

sheep  without  a  license.     It  is  said  that  is  also  a  libel, 

as  imputing  to  the  Plaintiff  something  disgraceful  Another 

ecmstruction  would  be  that  this  was  an  experiment  to  run 

scabby  sheep  through  the  country  without  injuring  the 

comitry.    In  my  opinion,  it  is  no  straining  of  the  words 

to  hold  that  they  may  be  read  in  that  sense.      Or  stiQ 

anoth^  construction  might  be,  that  it  was  an  experiment 

to  pass  by  way  of  such  portions  of  the  country  as  would, 

from  their  nature  and  the  circumstances  of  their  holding, 

receive  no   injury  from  such  an  experiment.      Without 

stnuniDg  these  words,  I  say,  then,  that  they  may  be  read 

in  a  variety  of  ways,  and  this  Court  is  not,  if  they  may 

bear  any  of  these,   or   other  possible  constructions,   at 

liberty  to  pronounce  them  per  w  libelous.     Though  the 

principle  of  mitiori  sensu  is  one  not  admitted  in  addressing 

I  jury,  it  is  so  in  judging  of  the  sense  of  matter  put  upon 

the  record  in  such  a  case  as  this,  where  after  verdict 

reasonable  efforts  should  be  made  to  support  the  finding. 

If  the  words  are  capable  in  their  fair  and  honest  sense  of 

being  read  in  an  innocent  way,  the  doctrine  of  mitiori 

icnsu  is  permissible ;  and  confining  myself  to  the  portion  of 

the  alleged  libel  attempted  to  be  justified  by  the  pleas,  I 

am  of  opinion  that  the  rule  should  be  discharged. 

Williams,  J. — It  is  contended  that  the  libel  imputes 
to  the  Plaintiff  his  having  wilfully  scabbed  the  country,  and 
that  the  plea  does  not  cover  the  wilfulness,  which  is  the 
sting  of  the  imputation.  This  argument  is  supported  by 
reference  to  those  passages  in  the  libel  which  speak  of  his 
efforts  at  acclimatising  the  acarus,  his  great  scabbing 
experiment,  and  his  achieving  the  "object"  of  his  march  with 
scabby  sheep.     The  question  is  whether  these  words  must 
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1S65.  have  the  libelous  meftmng  imputed  to  them,  and  no  other. 
Ukqchasi  I  thi»k  they  may  bear  another  meaning.  They  may  mean 
WruoH  that  he  was  willing  to  make  the  "eiperiment"  under  all  the 
circumstances,  of  reaching  a  country  400  milea  off  without 
injury  to  the  country.  He  would  run  the  hazard.  That 
was  an  "experiment."  If  he  succeeded,  he  might  boaet  of  hii 
Buccess  in  stocking  his  country  cheaply,  and  upon  coming 
triumphantly  out  of  the  experiment.  The  question  is,  may 
the  words  bear  that  meaning.  If  they  may  anyhow  be  bo 
read,  we  are  bound,  after  verdict,  so  to  read  them,  and  the 
rule  must  be  dischurged.  I  think  they  may,  and  that  this 
motion  being  after  verdict,  the  rule  should  be  discharged. 

Sule  nut  ditekarged. 


KIRK  V.   BAEE. 


AprUl. 

^.uidpuiy  pPECTAIi  case  appearing  on  the  face  of  it  to  be  stated 
ii™S»t"s".  and  ™"1«''  tl>8  Act  No.  32,  sec.  70,  by  the  Judge  of  the  Court 
party  before  a  q{  Mines  at  Sandhurst  for  the  opinion  of  the  Judees  of 
GoM-fleld*-         ^,      „  „     _^  "^  ^ 

Wsrden  "for     the  Supreme  Court, 
tlikt  they  had 

marked  oot  100  yaidi  of  land,  hdng  entitled  to  only  80  yards,"  and  B.  and  party 
rlumed  the  lurploa.  The  Warden  dslermiDed  that  the  claim  of  2C  yarda  in  dispata 
"  U  forfeited"  by  K.,  and  awarded  the  gronnd  to  B.  E.  appealed  to  the  Court  of 
MJoaa.  Before  that  Coiut  it  was  admitted  tat  B.  that  the  deeiiiion  of  the  Warden  that 
the  land  wag  forfeited,  amid  not  be  maintained,  and  application  wai  made  for  B.  to 
strike  out  the  adjndication  of  forfeiture,  retaiin  the  order  giving-  pnssesBton,  and  unitiin 
that  order  by  the  fact  that  ff".  h»d  marked  too  much.  The  Judge  of  the  Court  of  Mine« 
held  that  be  could  not  to  amend  the  Warden'i  determination.  He  directed  the  ancBaora 
to  Rnd  for  K.,  and  they  did  >o.  He  then  reeerred  a  question  for  the  opinion  of  tbe 
Jud)^  adding  aa  to  Ma  deciaion,  "  If  yom-  Honors  ihoold  be  of  opiiuon  that  it  wit 
nruog  in  lav,  I  ihalL  direct  a  rehearing  of  the  appeal." 

Meld  that  tbe  mbject  matter  of  appeal  before  tbe  Court  of  Mines  was  wl^etber  lbs 
complunt  before  tbe  Warden  and  Uie  adj^idication  bj  him  were  the  tame;  that  if  tbe 
Waiden  used  a  technical  eipreesion  wbicb  inaccurately  described  what  he  really  did, 
tlie  duty  of  the  Court  of  Mines  was  to  hear  the  evidence  and  determine  fbr  itself 
ivhcther  the  two  were  completely  and  mbrtantiallj  the  same  or  not ;  and  that  in  this 
cuse  the  deciMon  of  the  Judge  of  the  Court  of  Mines  was  premature. 

Stld  also  that  the  Judge  of  tbe  Court  of  Mines  was  wrong  altogether  in  But 
dLciding  tbe  case  and  then  stating  a  special  case. 
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Bmr  (Peg  Leg  Company)  complained  ag&inBt  JKSrh  ^  18^ 
(Prince  of  Wales  Company)  before  a  Warden  that  Kirk 
for  his  company  had  marked  out  100  yards  of  land, 
being  only  entitled  to  eighty  yards,  and  Bairr  applied 
for  the  surplus.  The  Warden's  minute  of  decision  was 
as  follows : — 

"Warden's  Coort,  Sandhurst,  Febroaiy  20,  1866.  Peg  Ltg  «. 
"JVmm  of  Wale9-^8<mm9l  Barr  v.  Samuel  Kirk,--!  a^jndge  that 
**  the  daim  of  twenty  (20)  yards,  in  dispute  on  Prince  of  Wales  Beef 
"if  forfeited  by  the  Defendant  Samuel  Kirk,  And  I  order  that 
"  potsesaion  of  the  said  piece  of  ground  be  giren  to  the  oomphunant 
'^  Samuel  Barr.    Signed,"^ 

Eirk  appealed  to  the  Court  of  Mines.  In  the  Court  of 
Mines  counsel  for  Barr^  the  Sespondent,  said  he  could 
not  maintain  the  decision  of  the  Warden  in  its  present 
shape,  as  the  complaint  was  not  for  a  forfeiture,  and  as  the 
forfeiture  could  only  be  awarded  under  the  ''  Gold-JieM 
Aci^*  where  the  claim  was  worked  out  or  left  unworked. 
He  proposed  to  strike  out  the  adjudication  of  forfeiture, 
and  retain  the  order  giving  possession  only ;  and  to  give 
eridence  in  support  of  the  latter,  that  Kirk  had  marked 
out  too  much  land. 

The  Judge  held  that  he  could  not  so  amend  the  decision. 
The  77th  section  gave  the  Warden  jurisdiction  in  two 
daases  of  cases,  and  he  must  by  his  adjudication  point  out 
imder  which  head  he  decided.  The  same  section  and 
schedule  14  provided  that  the  Warden's  adjudication  and 
bis  order  in  each  case  must  be  distinct.  The  omission  of 
the  adjudication,  leaving  the  order  only,  would  be  ground 
for  reversal  of  his  decision*  Section  84  required  appeals 
to  be  heard  in  the  same  manner  as  actions  at  law;  so  an 
issoe  of  forfeiture  could  not  now  be  struck  out,  and  a  case 
of  a  different  nature  entered  on.  He  therefore  "  declined 
**  to  strike  out  the  adjudication,  and  directed  the  assessors 
"  to  find  for  the  Appellant,"  Eirk. 
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He  reserved  a  question  for  the  opinion  of  the  Judges, 
thus : — "  Whether  this  direction  was  right.  And  if  your 
"  Honors  should  be  of  opinion  that  it  was  wrong  in  law, 
"  I  shall  direct  a  rehearing  of  the  appeal." 

Martley  for  KirJc. 

Wood  for  Barr, 

A  preliminary  objection  was  argued,  that  the  case  was 
wrongly  stated ;  it  was  to  "  the  Judges  of  the  Supreme 
"  Court,"  instead  of  to  "  the  Supreme  Court." 

Stawbll,  0.  J. — There  might  be  difficulty  if  the  case 
did  not  itself  purport  to  be  a  *'  special  case "  stated  by 
the  Judge  himself,  and  to  be  stated  under  the  70th  section 
of  the  ''  Qold^Jieldt^  Act^  Looking  at  those  &cts,  and  at 
the  Act,  we  think  we  can  see  that  the  case  is  reaUy  stated 
for  the  opinion  of  the  Court. 

Upon  the  points  in  the  case  Early  v.  Barker  (p),  and 
Oritchley  v.  Chrakam  {q)  were  cited. 

Stawbll,  C.  J. — ^The  matter  for  the  Court  of  Mines  to 
decide  in  this  case  was,  whether  the  subject  matter  of  the 
complaint,  and  that  of  the  Warden's  adjudication,  were 
substantially  the  same ;  not  whether  the  grounds  on  which 
the  Warden  had  arrived  at  a  decision  were  formally  or 
technically  right.  The  Warden  declared  the  land  forfeited. 
If  he  used  a  technical  expression  which  inaccurately  de- 
scribed what  he  really  did  or  meant,  the  duty  of  the 
Court  of  Mines  was  to  hear  the  evidence  and  determine 
for  itself.  The  decision  should  have  been  such  as  the 
evidence  warranted,  and,  if  necessary,  the  Warden's  decision 
should  have  been  varied.      There  is  a  clear  distinction 

(jp)  Ante  Vol.  I.,  Law,  82.  (j)  2  Wy.  &  W.,  Law,  71,  211. 


In  the  Mattbb  of 

THE  BAND   OF  HOPE  COMPANY,  Appellaktb, 

V.  CEITCHLEY  akd  Othbhs,  Eespoitdbktb. 


s 
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between  the  decifiion  and  the  grounds  of  the  decision.  1865. 
The  decision  of  a  Court  like  that  of  the  Warden,  who 
is  not  supposed  to  be  a  person  of  legal  or  technical  acquire- 
ments, ought  not  to  be  scanned  too  closely.  These  Courts 
were  established  to  afford  a  summary  and  cheap  relief  in 
matters  which  would  often  involve  great  delay  and  great 
expense  if  heard  in  a  higher  court.  We  think  the  decision 
of  .the  Judge  of  the  Court  of  Mines  was  premature,  and 
that  he  should  have  heard  the  evidence  on  both  sides,  and 
decided  as  before  explained. 

The  Judge  of  the  Court  of  Mines  was  also  we  think  in 
error  as  to  the  mode  in  which  the  case  was  disposed  of 
in  reference  to  this  special  case.  He  decided  the  case  and 
then  asked  our  opinion.  We  cannot  grant  costs  one  way 
or  the  other. 

Case  answered  accordingly. 


AprUS, 


PECIAL  case  stated  under  the  Act  No.  32,  sec.  70,  C,  and  party 
by  the  Judge  of  the  Court  of  Mines  at  Ballarat.     OritchUy  ^^^j  p^^y  be- 

and  party  summoned  Byrne  and  party  before  a  Gk)ld-fields'  ^^re  a  Gold- 
^      ^  ^  ^      ^  fields*  Warden 

to  recover 
land  alleged  to  have  been  abandoned  by  B.  and  party.  The  land  had  been  long  aban- 
doned by  the  Volunteer  Company,  whose  registration  remained  nncanceUed.  fiefore 
the  Warden  there  appeared  C,  and  party,  and  B.  and  party,  and  also  the  Band  of  Hope 
Company,  who,  though  not  summoned,  claimed  to  appear  and  to  be  entitled  to  the 
land  by  title  independent  of  the  Volunteer  Company.  Jf.,  a  member  of  B,  and  party, 
and  also  of  the  Volunteer  Company,  waived  the  appearance  of  the  Warden  on  the  land. 
The  Band  of  Hope  Company  claimed  his  appearance  on  the  land.  He  did  not  appear 
on  the  land.    On  questions  stated  for  the  opinion  of  the  Supreme  Court, 

Beld^  that  on  a  complfunt  by  A,  against  B,,  C,  can  have  no  right  to  appear  in  the 
Warden's  Court,  nor  any  right  to  appeal,  nor  any  locus  standi  in  the  Appellate  Court. 

Semble,  that  on  a  complaint  before  a  Gold-fields'  Warden  by  A.  agunst  B,,  to  recover 
a  claim  as  abandoned  by  B.,  the  absence  of  the  warden  from  the  ground  would  be  fatal 
to  the  validity  of  his  decision  and  order. 


48 


SFPEEME  COTJET:  VICTORIA. 


1865.         Warden.    The  plaint  shewed  title  to  a  claim  and  demanded 
BandofHofe  poBsession  thus : — ^For  that  the  complainants  "  are  entitled 

"  by  yirtue  of  their  miners'  rights  to  be  put  in  possession 


COMPAHT 


V, 


CsiTOHLSY.  "  of  a  block  claim  situate  near  the  Eedan  Bridge,  BaUorat, 
"the  same  having  been  forfeited  by  you."  Byrne  and 
pariy  did  not  include  the  Band  of  Hope  Company,  but 
did  include  one  Murray,  Before  the  Warden  there  appeared 
Oritchley  and  party,  Byrne  and  party,  including  Mu/rray 
before  mentioned,  and  also  i^e  Band  of  Hope  Company, 
who  were  not  summoned.  It  appeared  that  the  ground 
had  been  long  abandoned  by  the  Volunteer  Company,  but 
that  their  registration  had  remained  uncancelled.  Murray 
was  a  member  of  the  Volunteer  Company,  and  he  for  that 
Company  waived  the  Warden's  appearance  on  the  land. 
The  Band  of  Hope  Company  claimed  to  appear  and  to  be 
entitled  to  the  land  by  two  titles  both  independent  of  the 
Volunteer  Company.  The  Band  of  Hope  Company  also 
insisted  that  the  Warden  should  go  on  the  land,  but  after- 
wards took  part  in  the  proceedings  off  the  land.  The 
Warden  made  decision  as  follows : — 

*•  Caubi. 

"  Claiming  to  be  pnt  in  poesesnon  of  a  block  daim,  abandoned,  near 
"  the  Redan-bridge — 

"  Bohert  Critchley  and  eighteen  other  persons ; 

vertuM 

**  Charles  J,  Byrne  and  sixteen  other  persons. 

**  I  find  that  the  claim  applied  for  has  been  abandoned  by  the  De- 
"  fendants,  Charles  J,  Byrne  and  party,  and  that  the  applicants  are 
"  entitled  to  possession  of  the  same^  as  shewn  on  plan  produced  and 
"  nuu-ked  i~~ 

«  A.  C.  W.  S.  1 1  2  I  65,  and  I  adjudge  accordingly.'* 


Against  so  much  of  this  order  as  adjudged  that  Byme*9 
party  were  entitled  to  be  put  in  possession,  the  Band  of 
Hope  Company  appealed  to  the  Court  of  Mines.  On  the 
hearing  of  the  appeal,  it  was  objected  that  the  Band  of 
Hope  Company  had  no  locut  ttandi,  as  they  were  not 
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partiefl  to  the  complaint  before  the  Warden.      On  the         l®^^- 
other  hand,  the  company  claimed  to  appear,  and  to  have  Bai^dofHofb 
the  appeal  allowed,  on  the  ground  that  the  Warden  had      Company. 
not  gone  on  the  ground,  and  could  not  make  a  valid  adju-     Cbitchlbt. 
dication  to  Byme^9  party. 

The  Judge  of  the  Court  of  Mines  was  inclined  to  proceed 
with  the  appeal  of  the  Band  of  Hope,  but  consented  to 
reserve  several  questions,  of  which  only  two  are  here 
material,  as  follow : — 

"  1.  Are  the  Appellants  entitled  to  be  heard,  and  should  the  Court  of 
"  Mmea  proceed  to  hear  and  determine  the  appeal  ? 


u 


8.  It  the  fiust  of  the  Warden  not  haying  proceeded  to  the  claim, 
"  under  the  drcnmstancea  stated  in  the  case,  &tal  to  the  validity  of 
"  bis  deciaiofn  and  order." 


Buwny  for  the  Appellants. 

JMlawM  for  the  Bespondents. 

The  CoTJBT  was  clear  that,  in  a  complaint  between  A, 
and  B,  in  the  Warden's  Court,  O,  could  not  have  any  right 
to  appear  as  a  party ;  nor  by  consequence  have  any  right 
to  appeal  or  any  loctu  standi  in  the  Appellate  Court. 
Therefore  it  was  not  incumbent  on  the  Court  to  answer 
the  last  question.  But  there  were  arguments  against  the 
validity  of  the  Warden's  acts  off  the  ground  which  would 
be  very  difficult  to  meet.  The  policy  of  the  Act  was  to 
secure  his  presence  upon  the  ground. 

Mret  question  answered  accordingly. 


W.W.  JtA'B.  VOL.  n.— LAW.  E 
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1865. 

AprU4t, 

G,  was  on  the 
8l8t  July, 
1867,  by  the 
Gk)yemor  in 
Council,  duly 
appointed  an 
Inspector  of 
Denomina- 
tional Schools. 
In  Angnst, 
1862,  he  was 
asked  if  he 
would  accept 
oiBce  under 
the  **  Common 
Schools  Act," 
No.  149,  which 
was  passed 
18th  June, 
1862,  and  he 
assented.  On 
the  Ist  Sep- 
tember, 1862, 
the  Denomina- 
tional School 
Board  was 
dissolved,  by 
operation  of 
the  Act  No. 
149.    On  the 
11th  October, 
1862,  G.  was, 
by  the  Gover- 
nor in  Council, 


GBAET  V.  THE  QUEEN. 

\^  ASE  stated  as  below  by  counsel  for  the  parties  without 
pleadings  for  the  opinion  of  the  Court  under  an  order  of  a 
Judge  made  in  accordance  with  the  '^  Common  Law  Frae- 
tice  Act  1856." 


"  On  the  Slst  day  of  July,  1867,  the  Petitioner  was  app<»nted  hj  the 
"  Governor,  with  Uie  advice  of  the  Executive  Coundl,  an  Inspector  of 
**  Denominational  Schools,  at  a  salary  of  £600  per  annum.  This  office 
"  was  in  one  of  the  departments  of  what  was  known  before  the  pasnsg 
"  of  Act  No.  160  as  the  Civil  Service,  and  was  held  under  and  in 
"  connexion  with  the  Denominational  School  Board ;  and  he  continued 
"  to  hold  such  office  until  the  day  when  the  Act  No.  149  took  effect 
"  In  the  month  of  August,  1862,  he  was  asked  by  the  Government 
"  whether  he  would  accept  office  temporarily  under  the  Board  of  Edu- 
*'  cation,  until  the  arrangements  of  that  board  were  completed ;  and  he 
**  consented  so  to  accept  office*  and  on  the  11th  day  of  October,  aj>. 
"  1862,  he  was  appointed  by  the  Governor,  with  the  advice  of  the 
**  Executive  Council,  and  upon  the  recommendation  of  the  Board  of 
"  Education,  organinng  inspector  under  the  *'  Common  Sekooli  Ad; 
<*  and  still  holds  such  office.  The  salary  of  the  Petitioner  under  the 
"  Denominational  School  Board,  at  the  time  of  coming  into  operation 
"  of  Act  No.  149,  was  £600  per  annum,  with  a  varying  allowance  for 

travelling  expenses.    It  is  under  the  office  which  he  now  holds  £060 

per  annum,  induuve  of  travelling  expenses. 


»* 


u 


M 


«  On  the  8th  of  September,  1862,  it  was  duly  deckred  by  the 
"  Gkrvemor  in  Council,  pursuant  to  the  Ist  section  of  the  Act  No.  160, 
duly  appointed   "  ^^^  ^^  provisions  of  the  sud  Act  No.  160  '  should  not  apply  to 
orgpmising 

inspector  under  the  "  Common  Schools  Aei,"  and  he  still  held  that  office.  On  the  18th 
September,  1862,  the  Governor  in  Council  had,  by  proclamation  purporting  to  exercise 
a  power  given  to  him,  by  sec.  1  of  the  "  Civil  Service  Act"  No.  160,  which  passed  18th 
June,  1862,  declared  that  that  Act  '*  should  not  apply  to  officers  or  other  persons  whose 
salaries  or  allowances  were  or  had  been  paid  out  of  a  vote  for  education."  G.'s  salary 
had  been  "  paid  out  of  the  vote  for  education."  G,  claimed  compensation  under  the 
Act  No.  160,  sec.  16,  as  an  officer  whose  services  had  been  **  dispensed  with  in  conse- 
)  quence  of  a  change  in  his  department,  and  not  for  any  fault  on  the  part  of  such  officer." 
In  an  action  by  G.  against  the  Queen,  and  on  a  case  stated  without  pleadings  for  the 
opinion  of  the  Supreme  Court, 

Held  (1)  That  GJs  services  had  been  **  dispensed  with"  within  the  meaning  of  No. 
160,  sec.  16 ;  (2)  That  the  determination  of  his  employment  bv  dissolution  of  the 
Denominational  Board  was  "a  change  in  his  department;"  and  (8)  That  the  prods- 
matien  of  8th  September,  was  only  prospective  and  did  not  deprive  G,  of  rights  vested 
at  the  date  of  such  proclamation. 


V, 
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"  'of&oea  or  other  personf  whose  salaries  or  allowances  were  or  had 

"  'been  pud  ont  of  a  vote  for  education/  and  such  declaration  was 

**  proclaimed  in  a  supplement  to  the  OovernmeTti  Q-ctzette  of  the  9th 

**  day  of  September,  1862,  published  on  the  10th  of  the  same  month,     ip^^  Qussy. 

"  The  salaries  and  aUowanoes  of  the  Petitioner  hereinbefore  mentioned 

**  had  up  to  the  date  of  sidd  declaration  and  proclamation  been  paid 

**  out  of  the  Tote  for  education. 

**  The  questions  for  the  opinion  of  the  Court  are — 1.  Whether  the 
"  Petitioner's  services  were  dispensed  with  within  the  meaning  of  the 
<*  16th  section  of  the  Act  No.  160. 


u 


And  if  the  Court  shall  decide  that  his  services  were  dispensed  with, 
"  then — 2.  Whether  the  determination  of  the  Petitioner's  employment 
*'  as  inspector  of  Denominational  schools,  in  consequence  of  the  dissolu- 
''  tion  of  the  Denominational  School  Board  by  the  operation  of  the  2nd 
"  section  of  the  Act  No.  149,  was  a  change  in  the  department  in  which 
"  the  Petitioner  was  employed,  within  the  meaning  of  the  said  16th 
**  section  of  the  Act  No.  160. 

''8.  Whether,  notwithstanding  the  declaration  and  proclamation 
"  afbresaid,  the  Petitioner  is  entitled  to  compensation  under  the  16th 
*'  section  of  Act  No.  160. 

**  If  the  Court  shall  be  of  opinion  in  the  affirmative  of  all  the  ques- 
**  tions,  then  judgment  shall  be  entered  up  ibr  the  Petitioner  fbr 
*'  £211 16t.  Id,,  and  costs  of  suit.  If  the  Court  shall  be  of  opinion  in 
"  the  negative  of  any  one  of  the  said  questions,  then  judgment  of  mm 
"  prosequi,  ¥dth  costs  of  defence,  shall  be  entered  up  for  the  Defendant." 


Wood  for  the  Petitioner. 

BUlinff  for  The  Queen. 

The  CoTTBT  held  that  the  serrices  of  the  Petitioner  had 
been  dispenfied  with ;  and  that  the  determination  of  hia 
employment  bj  the  dissolution  of  the  Denominational 
Eoard,  was  a  change  in  the  department  in  which  he  was 
employed;  but  that  the  proclamation  of  the  Gt)yemor 
could  have  only  a  prospective  operation,  and  therefore  did 
not  deprive  the  Petitioner  of  rights  acquired  at  the  date 
of  such  proclamation. 

Judgment  to  he  entered  for  the  Petitioner 
for  £211 16^.  Id,  and  eeste  ofeuit. 

E  2 
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1864.  McGILL    AUTD     OtHSBB,      Appkt.t.athth,     o.     TATHAM, 
2fovet!^tr28.  UASAeEB     07    TH£     FbDIOE     OT    WaLEB     CoHPiJiT 

1865,  LlMITEB,  EEaPONBElW. 

Jfopia 

Tfae  Prince  of  xXFFEAL  in  the  form  of  a  cue  for  the  opinion  of  the 

^^^'  Supreme  Court,    stated  under   the   Act  No.  32,  by  the 

registered  fbr  Judge  of  the  Court  of  Mines  at  BaJlarat,  on  hia  refusal  of 

age  olajma."  *  motion  to  dissolve  an  injunction  granted  by  him  in  Buit 

The  parallels  No.  21,  between  Tatham,   as  Phiintiff,   and  McOill  and 

of  aacli  claims  t,   n      n                m.         .   - 

were  marked,  others,  ae  DeiendantB.      The  plaint  prayed  that  MeOtll 

bo'  '^1"**'^  and  party  be  restrained  "  from  occupying  mining  upon  or 

were  not  yet  "  interfering  with  the  claims  of  the  Plaintiff's  company," 

cause  Hie  """^  ^^^  ^™  "  otit^i^ig  registration  of  certain  portions  of 

'•  lead  "  had  "  Crown  lands  for  which  the  Defendants  have  given  notice 

foui^    No"  "^'^  having  taken  posBession  as  block  claims  and  made 

tividaoT  "application  for  registration  thereof;"    and   also    "from 

diligence  in  "  cteating  conflicting  rights  and  interests  in  the  ground  for 

prosecuting  » ^hioh  the  PUintiffs  company  have    already    obtained 

the  discovery  r      j  j 

□fthe  "lead"  "  registration ;"  and  alao  "from  doing  any  other  act  w^herehy 

jyto^and  "  *^®  right  title  or  intereata  of  the  Plaintiff's  company  to 

othera marked  "their  claim  might  be  prejudicially  affected."     The  in- 

nithin  the  junction  restrained  McGill  and  party  from  mining  in  or 

parallels,  and  upon  Or  commencing  any  mining  operationa  whatsoever  in 

in  a  position  *^                _^  .                 ,\                        .        ,.        ..,.                 i 

within  the  ov  Upon  certain  ground  shewn  on  a  plan      as  the  ground 

Cllate^"      "  *PP^»^  *'"  *>?  *'^^  Defendants  (McOill  and  party)  as  for 

boundaries  of 

the  "  frontage  claims."  The  Court  of  Hinea  restrained  JlfcO.  and  party  from  mining 
□n  the  "  frontage  claimi,"  and  fivm  "  complete  registration  "  of  the  "  hloek  claims ;" 
:>iiil  iilterwnrdn  refiised  a  motion  to  dissolve.    On  appeal, 

Jield  that  the  frontage  clMmants  had  bj  the  21  Pic.,  No.  32,  a  right  to  all  the  gold 
within  thor  claim  ;  that  the  by-laws  which  directed  that  claims  are  to  be  worked  no 
tliu  frontage  system  only,  where  the  sinlcing  exceeds  a  fixed  minimum  depth,  contained 
no  restriction  of  the  right  given  by  the  Act ;  tliat  such  by-lsws  made  registration 
"  II  iHHseflsion,"  or  equivalent  thereto  t  that  the  legal  difficulty  of  being  in  possennoa 
of  land,  the  boundaries  of  which  are  not  known,  is  eipreSEily  met  by  21  Vic.,  Ho.  Ill, 
sec.  11 ;  and  that  the  prior  "frontage  claim"  holders  thus  had  inchoate  rights  which 
the  subsequent  "  block  claim  "  holders  bad  not  displaced.    Appeal  therefore  diamiiBed. 

Sfttnbte.—Tbit  were  the  parallel  and  lateral  lines  of  a  frontage  claim  have  been  fixed 
and  the  honndaries  ascertained,  no  block  claim  abonld  be  taken  posseaaon  of  within 

t)io^  boundBrles. 


Tatham. 
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"  block  daiins  and  which  are  numbered  on  said  plan  1,  2,  l^^ 

"  3, 4,  6,  6,  7,  8,  9,  and  10.    And  it  restrained  "  complete  McGill 

"^registration"   for  any  such  block  clauns  except  No.  6,  ^* 
which  had  already  been  registered. 

Upon  the  hearing  of  the  motion  by  McQill  and  pariy  to 
dissolve  the  injunction,  counsel  moving  ^'  stating  that  they 
"did  not  seek  that  the  order  should  be  in  any  degree 
"varied,"  but  sought  only  that  it  should  be  "wholly 
"  dissolved,"  the  Judge  of  the  Court  of  Mines  re^ed  the 
motion.  Hence  this  appeal,  stated  by  the  Judge  on  the 
parties  not  being  able  to  agree  on  the  form  of  a  case. 

J,  W,  Stephen^  McDermotty  and  Fellows  for  the  Appel- 
lants. 

Bunnof^  Trench^  and  Wood  for  the  Eespondents. 

Our,  adv.  vuU, 


Stawxlii,  C.  J.,  read  the  following  judgment  of  the         1865. 
Court :-  -^"^  '^  ^'■^- 


Case  by  way  of  appeal  from  decision  of  Court  of  Mines, 
Ballarat,  dismissing  application  to  dissolve  injunction. 

The  company  of  which  the  Bespondent  was  manager 
were  holders  of  several  "  frontage  claims  "  on  duly  declared 
leads.  These  claims  had  been  registered,  but  no  lead  had 
been  discovered  within  their  parallels.  The  lateral  boun- 
daries, consequently,  had  not  been  fixed.  Some  of  the 
claims,  as  several  of  the  leads  were  supposed  to  converge, 
overlapped.    The  company  were  in  possession  of  all,  and 

(r)  On  this  day,  which  was  in  as  •»  banco  in  term,  to  deliver 
the  time  for  Equity  appeals,  the  thic^  and  the  three  following  re- 
Courts  by  oonsent  of  parties,  sat      served  jndgmenta. 
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1866.  i^  Bunk  a  Aait  in  one  bo  as  to  open  driyes  in  the  neces- 
McGiLL  sary  directionB.  Within  the  parallels  of  these  **  frontage 
Taotaii  "claims"  the  Appellants  sought  to  take  possession  of 
"  block  claims."  They  had  registered  one,  and  applied  to 
register  the  remainder.  The  suit  was  instituted  to  restrain 
them  from  working  or  registering  their  block  claims,  and  an 
injunction  had  been  granted  until  hearing  or  further  order. 
The  dismissal  of  the  application  to  dissolve  this  injunction 
was  the  cause  of  the  present  appeal. 

The  right  now  put  forward  by  the  present  Appellants — 
namely,  a  right  to  take  possession  o^  and  register  as  a 
block  claim,  any  part  of  the  duly-registered  frontage  claim 
of  another,  either  before  or  afber  the  discorery  of  the  lead 
within  the  frontage  claim,  and  the  fixing  its  lateral  boun- 
daries— ^has  not,  so  far  as  we  are  aware,  been  previously 
asserted.  The  question  is  doubtless  of  importance.  The 
right,  if  admitted,  must  almost  necessarily  entail  confusion, 
uncertainty,  and  litigation.  If  it  be  denied,  laudable  ezer- 
tions  may  appear  to  be  checked,  and  dlBcoTeries  of  general 
utility  retarded.  But  the  Act  relating  to  the  gold-fields, 
21  Fie.,  No.  32,  and  the  by-laws  bearing  on  the  subject^ 
appear  too  distinct  to  admit  of  much  doubt  on  the  point. 

By  the  Act  the  holder  of  a  miner's  right  is  entitled  to 
all  gold  in  and  upon  any  land  occupied  as  a  daim,  such 
claim  being  so  much  Crown  lands  as  may  be  prescribed  by 
the  by-laws.  Possession  in  conformity  with  the  by-laws, 
therefore,  gives  to  the  holder  of  a  miner's  right  a  title  to 
the  claim,  and  to  all  gold  in  and  upon  that  claim.  Whether 
mining  boards  possess  the  power  to  frame  by-laws  by 
which  the  land  underneath  the  surface  may  be  divided,  and 
one  portion  at  a  certain  depth  allotted  to  one  holder,  and 
another  portion  at  another  depth  to  another  holder,  need 
not  be  considered.  The  by-laws  now  in  force  do  not  even 
purport  to  authorise  such  a  division.  Claims  are  to  be 
worked  on  the  frontage  system  only,  where  the  depth  of 
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sinkiiig  on  the  lead  exceeds  a  certain  fixed  minimum ;  but        ^^^- 

the  bj-lawB  contain  no  restriction  as  to  the  right  of  the  McOill 

claimholder  to  all  gold  found  in  or  upon  his  claims  at  what-  tat^Iajt 
ever  depth  it  maj  be  discovered. 

We  think,  therefore,  that  where  the  parallel  and  lateral 
lines  of  a  frontage  claim  have  been  fixed,  and  the  boun- 
daries ascertained,  no  block  claim  should  be  taken  posses- 
sion of  within  those  boundaries. 

In  the  present  case,  the  parallel  lines  have  been  fixed, 
but  the  lateral  have  not  jet  been  determined ;  their  deter- 
mination is  necessarilj  postponed  until  the  lead  has  been 
discovered  within  the  claims.  No  blame  is  cast  on  the 
company;  thej  are  not  accused  of  either  claiming  an 
unreasonable  width  of  ground,  or  of  having  unreasonably 
delayed  the  discovering  the  lead  within  any  of  their  claims. 
They  are  entitled  to  a  piece  of  land  of  certain  dimensions, 
the  position  of  that  piece  being  fixed  only  by  parallel  lines 
along  the  supposed  course  of  the  lead.  The  lateral  boun- 
daries are  left  uncertain,  and  this  uncertainty  must  con- 
tinue until  the  lead  has  been  discovered  within  the  claim. 

The  by-laws  declare  the  registration  of  the  claim  to  be 
a  possession,  or  equivalent  thereto,  and  the  legal  difficulty 
of  being  in  possession  of  land,  the  boundaries  of  which  are 

• 

not  known,  is  met  by  legislative  enactment — ^24  Vie.,  No. 
Ill,  sec.  11.  The  legality  of  these  by-laws  is  thereby 
expressly  declared.  The  Bespondent  is  entitled  to  an 
inchoate  right.  The  probability  of  some  time  intervening 
between  the  commencement  and  complete  attainment  of 
this  right  has  been  contemplated  and  provided  for  by 
express  legislation — ^the  completion  has  not  been  unduly 
delayed,  and  the  self-interest  of  the  company  will  accele- 
rate it.  The  Appellants  do  not  deny  the  right  of  the 
company  to  these  claims.  There  is  evidence  of  a  skilled 
witness  uncontradicted,  that  the  leads,  or  some  of  them,  on 
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1866.  which  the  "  frontage  claimB  "  haTe  been  registered,  irill 
pass  through  the  proposed  "  block  claims  '*  of  the  Appei* 
laats.  The^  (the  Appellants),  on  the  other  hand,  shew  no 
exceptional  circumstances  in  answer.  Their  affidavits  dis- 
close no  mode  by  which  the  Bespondents  may  obtain 
adequate,  or  indeed  any,  relief  at  law ;  no  reason  why 
these  inchoate  rights  of  the  Bespondent's  company  should 
not  be  protected  until  the  leads  hare  been  discoyered,  and 
all  the  boundaries  fixed ;  or  why  the  Appellants  sbould  not 
be  restrained  from  attaining,  by  means  of  registration,  a 
position  which,  if  the  suit  succeeded,  would  be  at  best 
harmless— -of  no  avail  to  them,  but  a  source  of  embarrass- 
ment  and  inconyenience  to  the  Bespondent — ^the  right  to 
register  being,  in  fiict,  merely  incidental  to  the  right  to  the 
block  claim,  and  failing  with  the  Appellants*  faQure  to 
displace  the  Bespondent's  equity  on  the  other  parts  of  the 
case.  Even  were  the  power  of  the  Court  to  interfere,  by 
injunction,  until  the  hearing,  doubtful  under  such  a  state 
of  facts,  the  5drd  section,  to  which  we  were  referred  in  the 
argument,  seems  expressly  framed  to  meet  an  instance 
like  the  present. 

We  think  the  Bespondent  presented  a  case  which,  if 
established,  would  entitle  him  to  relief  at  the  hearing,  and 
that  the  evidence,  so  far  as  it  has  extended,  is  in  favor  of 
rather  than  against  the  suit.  The  injunction,  therefore, 
was,  in  our  opinion,  rightly  granted;  but  even  were  the  equity 
of  the  suit  doubtful,  and  the  evidence  not  so  cogent,  we  think 
it  inexpedient,  save  in  some  exceptional  instance,  to  inter- 
fere with  the  discretion  of  the  Court  in  granting  an  injunc- 
tion, and  thus  protecting  the  rights  of  both  litigants  imtil 
the  suit  can  have  been  fully  disposed  of. 

Appeal  iumiued. 
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1864. 
December  2. 

WITHELL  V.  LOWE  akd  Othebs.  isee. 

Hay  18. 


.CnON  by  a  labourer  working  at  a  puddling  machine  Evidence 

used  for  washing  auriferous  earth,  to  recover  damages  from  ^'^^^^  f  * 

the  owners  of  the  machine   (the  G-reat  Extended  Gk)ld-  nonsoit,  a 

Mining  Company)  at  BaUarat,  for  negligence  in  permitting  ^^  Coi^ 

an  insufElcient  chain  to  be  used  as  part  of  the  gear,  whereby  ^eld  to  be 

the  Plaintiff  suffered  the  loss  of  his  arm.     The  machine  go  to  the 

was  like  a  larfi:e  circular  shallow  vat.    Lito  the  vat  aurife-  J™7.*^  P^ov® 
^  negbgence  in 

rous  earth  was  thrown  from  trucks  which  approached  at  a  the  owners  of 
quick  rate  on  a  high  level  railway,  were  stopped  suddenly  ^^^  rebuTcon- 
at  the  brink  of  the  vat  by  a  chain,  aad  were  by  being  thus  tributory  neg- 
stopped  suddenly   "tipped"    over,  so  as  to  throw  their  iJowm^rem- 
contents  into  the  vat.     The  contents  of  the  vats  were  con-  ployed  by  the 
tinually  stirred  by  vertical  harrows  attached  to  arms  radiat-  that  machi- 
ing  from  a  verticle  axle,  turned  by  a  steam-engine.     Water  ^®^»  ^®* 
flowed  through  the  vats,  and  as  the  earth  was  stirred  it  occurred  by 
w.  w»hed  away  from  the  gold.    There  were  four  vats.  J^^LtX 
and  as  many  railways  and  trucks,  and  the  Plaintiff  attended  his  arm. 
to  one  of  the  trucks.     It  was  necessary  for  the  attendant 
to  assist  the  "  tip  "  by  either  lifting  the  tail  of  the  body  of 
the  track  or  depressing  the  front  of  the  body  at  the  proper 
moment.     The  chain  which  should  have  stopped  the  Plain- 
tiffs truck  broke,  and  both  truck  and  man  went  summer- 
sault into  the  vat.    The  truck  lodged  on  the  radiating  arms, 
and  the  Plaintiff  went  between  the  harrows.     Before  the 
engine  could  be  stopped,  his  arm  was  broken  and  nearly 
cut  off  between  one  of  the  arms  and  a  cross  beam.     To 
recover  damages  for  this  injury  the  present  action  was 
brought.    It  was  tried  at  BaUarat  Circuit  Court  before 
Stawell,  C.  J.,  6th  October,  1864.     The  verdict  was  for  the 
Plaintiff— damages  £350. 


A  rule  nisi  for  a  nonsuit  was  obtained  in  Hilary 
last. 
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1864. 


Wood  shewed  cause. 


WiTHBLL 

Ijow^  ^^^^'^'^y  0-0.,  and  Mllowi  for  the  rule. 


December  2. 


The  material  evidence  given  at  the  trial  is  sufficiently 
quoted  by  their  Honors  below. 

The  authorities  cited  were — Asiop  v.  Totes  («),  Dynam 

V.  Leeeh  (i)^  Senior  v.  Ward  (v),  BartonshUl  Goal  Con^ny 

v,Beid(w),  Roberts  v.  Smith  (a?),  Sohnes  v.  Clark  (y),  Qrif* 

fiths  V.    Cedhw  (z),  Ashworth  «.  Stanvoix  (a).   Potts  «. 

Plunkett  (h)y  Sammack  v.  White  (e),  and  Cotton  9.  Wood  (d). 

Cur,  adv.  vuU, 


1865.  Their  Honors  were  not  unanimouSy   WiUiamSy  J.,  dif- 

*^__W«     fering  from  his  learned  brethren. 

Williams,  J.,  read  his  opinion  as  follows : — 


The  jury  find  the  injury  was  not  attributable  to  the 
negligence  of  the  Plaintiff;  moreover,  that  he  did  not  in 
any  way  contribute  to  it;  and  the  question  to  be  con- 
sidered is,  whether  the  evidence  is  sufficient  to  enable  the 
jury  so  to  decide.  In  the  absence  of  any  distinct  custom 
or  duty,  of  rules  or  regulations,  I  have  much  doubt  whether 
it  was  incumbent  on  the  proprietor  to  test  the  chain  each 
day  before  his  labourers  went  to  work,  or  at  any  other 
given  time.  But  it  is  not  necessary  to  consider  this  propo- 
sition further,  as  my  decision  is  independent  of  it.    Had 


(»)  2H.&K.,768. 
(0  26  L.  J.,  Ex.,  221. 
(v)  1  EU.  &  £11.,  885. 
(to)  8  Macq.  H.  L.  Cas.,  266. 
(x)  2  H.  &  N.,  213. 
(y)  6H.  &  N.,  849;  S.  C,  in 
error,  7  ib.,  945. 


(t)  8H.&K.,648. 

(a)  80  L.  J.,  Q.B.,  188. 

(b)  9  Jr.  C.  L.  Bep.,  N.S.,  290; 
and  7  H.  &  N.,  937. 

(c)  81  L.  J.,  C.  P.,  129. 

(d)  8  C.  B.,  N.S.,  568. 

(e)  Fu^  a«fo  p.  53,  n.  (r) 
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the  chain  been  in  a  different  state  at  the  time  the  contract  1^^- 
of  hiring  was  entered  into  by  the  Plaintiff  to  that  which 
existed  at  the  time  of  the  injury ;  had  it  subsequently 
become  unsound,  the  case  would  have  been  different, 
because  the  Plaintiff  would  have  entered  on  his  duties 
upon  the  fSedth  that  the  chain  would  remain  of  the  same 
strength  and  soundness  during  his  continuance  of  them. 

My  determination  iB  fonnded  on  the  &cto  that  the  hiring 
of  the  Plaintiff  by  the  Defendants  was  a  weekly  hiring,  at 
50f.  a  week;  and  that  the  Plaintiff  entered  on  a  fresh 
weekly  hiring  with  the  fuU  knowledge  that  the  chain  was 
faulty — ^tbat  shackles  were  required  to  insure  safety.  His 
knowledge  is  a  part  of  the  contract,  and  it  may  be  that  the 
wages  are  adequate  to  the  risk.  It  certainly  behoved  him 
to  be  more  careful  in  the  performance  of  his  work,  and  it 
then  became  his  duty  to  examine  the  chain  daily,  and 
ascertain  its  sufficiency.  When  a  labourer  enters  on  an 
employment,  from  its  nature  more  or  less  hazardous,  he 
accepts  the  serrice  subject  to  the  risks  incidental  to  it, 
and  injury  to  the  labourer  within  the  scope  of  the  danger, 
which  both  the  contracting  parties  contemplated  as  inci- 
dental to  the  employment,  forms  no  groundwork  for  an 
action.  Here  the  Plaintiff  enters  upon  his  duties  with  full 
hiowledge  of  the  weakness  of  the  chain.  (I  speak  of  a 
weekly  hiring.)  He  thinks  proper  to  accept  an  employ- 
ment involving  the  use  of  chains,  defective  from  want  of 
strength  or  repair.  Can  he  now  be  permitted  to  complain  P 
If  he  is  induced  to  enter  upon  such  employment  by  a 
promise  that  the  gear  shall  be  strengthened,  then  such 
representation  becomes  a  part  of  the  contract ;  and  it  may 
be,  if  such  promise  is  not  fulfilled  by  the  master,  the 
servant  may  maintain  his  action  in  the  event  of  an  injury 
through  such  promise  not  being  fulfilled;  because  the 
danger  contemplated  on  entering  into  the  contract  is  not 
to  be  aggravated  by  any  omission  on  the  part  of  the 
loaster.    But  I  can  see  no  distinct  promise  on  the  part 
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of  the  master,  or  those  employed  by  him,  to  have  the 
weakness  of  the  chain  rectified,  whereby  the  Plaintiff  was 
induced  to  enter  upon  his  duties  for  another  week.  Certain 
conversations  are  detailed  in  the  evidence,  but  nothing 
amounting  to  that  which  is  requisite. 


Beferring  to  the  evidence,  the  Plaintiff  states  as  follows : 
— "  The  chain  broke  once  in  October,  and  the  truck  fell  in. 
"  I  escaped ;  and  another  time  the  truck  and  I  both  fell  in, 
"  and  then  I  escaped.  I  complained  to  the  manager,  and 
"  told  him  of  the  second  accident.  I  said,  '  I  don't  think 
'' '  the  chain  heavy  enough.'  He  replied,  '  There  has  been 
"  ^  a  heavier.'  I  took  the  two  pieces  of  chain  and  threw 
"  them  on  the  ground.  I  said,  ^  I  think  it  is  time  some- 
" '  thing  should  be  done.' "  Here  no  promise  is  made,  no 
undertaking  is  given,  by  the  manager.  It  is  a  mere  con- 
versation without  result.  Again,  the  Plaintiff  says,  ^'  There 
^  was  a  third  accident.  Before  it  occurred  I  spoke  to  the 
^'  engineer.  I  spoke  to  him  about  the  chain,  and  suggested 
"  putting  on  shackles.  The  engineer  said,  '  The  chains  are 
" '  not  strong  enough.  Somebody  will  be  killed  7et  if  they 
" '  don't  get  strong  enough  ones.'  The  engineer  promised  to 
"  get  shackles.     This  was  the  day  before  the  last  accident.*' 

It  would  seem,  therefore,  in  the  absence  of  proof  by  the 
Plaintiff,  and  the  probabilities  appear  to  be  in  &vor  of  the 
view,  that  this  promise  was  made  during  the  currency  of 
the  weekly  hiring,  and  not  by  way  of  inducement  to  hire 
for  another  week.  The  promise  was  made  the  day  before 
the  accident,  and  could  not  well  be  fulfilled  before  the 
accident  occurred.  I  conceive  it  was  the  duty  of  the 
Plaintiff  to  discontinue  his  services  for  a  reasonable  time 
until  the  promise  could  be  performed,  rather  than  risk  his 
life  before  the  shackles  were  obtained. 


I  am  of  opinion  there  was  no  evidence  to  support  the 
verdict.     The  evidence,  as  it  appears  to  me,  conclusively 
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shewB  that  the  fairing  was  entered  on  with  a  full  knowledge 
of  the  attendant  risks  ;  that  no  promise  was  iinfalfilled  on 
the  part  of  the  Defendants  which  induced  the  risk  on  the 
part  of  the  Plaintiff;  and  that  a  nonsuit  should  accordingly 
be  entered.  The  cases  I  have  referred  to,  which  were  cited 
on  the  argument,  are  Holmes  v,  Clark,  FoUs  v,  Plwnkett, 
and  Senior  v.  Ward. 

Stawell,  C.  J.,  read  the  judgment  of  the  Court  as 
follows : — 

• 

The  action  was  for  negligence  in  having  permitted  a 
chain,  connected  with  a  truck  used  to  discharge  auriferous 
earth  into  a  puddling-machine  on  the  gold-fields,  to  be  in 
a  weak  and  unsound  condition,  and  to  break,  whereby  the 
Plaintiff  was  injured.  The  rule  has  been  obtained  on  the 
grounds — first,  that  the  injury  was  occasioned  by  the 
Plaintiff's  own  negligence ;  and  next,  that  there  was  no 
negligence  on  the  part  of  the  Defendants.  The  latter 
ground  may,  in  our  opinion,  be  disposed  of  without  much 
difficulty. 

This  particular  chain,  and  also  other  chains  used  for  a 
einular  purpose,  had  been  broken  on  previous  occasions. 
The  fracture  now  complained  of  occurred,  apparently  from 
no  other  cause  than  the  unsoundness  of  the  chain.  The 
engineer  of  the  Defendants  previous  to  the  fracture  had 
eaid  that  the  chains  were  too  light — that  some  accident 
would  happen  unless  heavier  were  furnished.  After  the 
injury  stronger  chains  were  supplied,  and  those  previously 
in  use  discarded.  According  to  the  evidence,  iron  chains, 
as  that  in  question,  and  used  as  it  was  in  wet  earth,  became 
in  time  rusted  and  weaker,  but  there  was  no  proof  of  any 
testing  or  examination  by  the  Defendants  of  the  extent  of 
this  oxidising  and  consequent  weakening — a  weakening 
which  it  was  evident  could  not  be  discovered  by  the  mere 
inspection  of  a  non-professional  person.    All  these  fiuts 
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1866.         combined  formed,  in  our  opinion,  some  evidence  of  a  greater 

WiTHXLL      or  lesa  degree  of  cogency — ^according  to  the  other  circam- 

jj'  Btancea  of  the  case — ^from  which  a  jury  were  at  liberty  to 

have  inferred  negligence  on  the  part  of  the  Defendants. 

The  peculiarities  of  this  case  render  the  first  ground  of 
nonsuit — namely,  that  the  injxuy  was  occasioned  by  the 
negligence  of  the  Plaintiff — a  question  not  so  easily  solved. 
The  Plaintiff,  it  was  proved,  not  unfrequently  adopted  a 
mode  of  discharging,  or  **  tipping,"  the  truck  which 
relieved  him  from  exertion,  but  imposed  undue  strain  on 
the  chain.  From  other  &cts  in  the  case,  it  seemed  more 
than  doubtful,  however,  whether  on  this  occasion  the 
Plaintiff  could  have  had  recourse  to  the  objectionable  mode 
of  "  tipping."  In  this  respect,  therefore,  the  question 
whether  the  Plaintiff  contributed  to  the  injury  was  one 
specially  for  the  jxuy  to  decide.  It  was  urged,  however, 
that  as  the  Plaintiff  was  hired  by  the  week,  and  some  time 
previously  to  this  fracture  having  occurred,  had  complained 
respecting  the  condition  of  the  chains  then  used,  he  must 
be  taken  to  have  entered  into  a  contract  with  full  know- 
ledge of  the  amount  of  risk  he  incurred  and  the  Defendants 
were  not  answerable  for  injuries  resulting  from  such  risk. 

The  principle  of  law  relating  to  these  cases  is  dear.  An 
employer  is  not  liable  for  the  consequences  ^of  dangers 
which  the  employed,  for  high  wages  or  other  inducements, 
voluntarily  and  knowingly  chooses  to  brave.  But  the  flEbcts 
in  the  present  instance  are  by  no  means  distinct.  The  com- 
mencement of  the  hiring  has  not  been  fixed;  and  if  this  objec- 
tion was  really  relied  on,  this  date  is  of  importance.  The  evi- 
dence of  knowledge,  too,  is  not  dear.  The  article,  which  it  is 
alleged  the  Plaintiff  knew  to  be  weak,  may  have  presented 
the  appearance  of  perfect^  and  suffident  strength.  The 
conclusion  obvious  in  the  case  of  a  frayed  rope  might  not 
be  legitimately  drawn  in  that  of  an  oxidised  chain.  Know- 
ledge by  the  Plaintiff  is  sought  to  be  inferred  from  the 
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&ct  of  his  having  made  cerfcain  complamta.  Aflsuming  ^  1866. 
that  tlie  Plaintiff  had  knowledge  of  some  chains  being 
insufficient,  it  does  not  appear  that  he  was  aware  the  chain 
in  question  had  been  weakened.  Several  chains  were  in 
use.  This  chain  as  well  as  others  had  previously  broken. 
It  was  not  shewn  that  this  one  had  ever  been  previously 
used  by  the  Plaintiff,  and  it  is  uncertain  whether  he 
referred  to  all  or  only  to  the  particular  chain  he  hiTniwlf 
had  used.  It  is  still  more  uncertain  what  the  exact  know- 
ledge of  the  Plaintiff  was  respecting  any  of  these  chains. 

On  two  occasions — each  after  an  accident — he  com- 
plained to  the  engineer  of  the  Defendants.  On  the  firsts 
as  to  the  weight  of  the  chains ;  and  on  the  second,  as  to 
the  necessity  for  shackles.  To  the  first,  an  observation  was 
made  by  the  engineer,  not  as  a  warning  addressed  to  the 
Plaintiff,  but,  apparently,  as  concurring  in  the  propriety  of 
supplying  fresh  chains  to  the  workmen ;  to  the  second,  the 
engineer  promised  that  shackles  shoidd  be  provided.  It  is 
manifest  that  on  the  second  occasion  the  Plaintiff  did  not 
suppose  the  chain  objectionable  on  account  of  its  lightness, 
or  he  woidd  not,  afber  repeated  fractures,  have  insisted 
only  on  the  necessity  for  shackles.  It  was  for  the  jury  to 
determine  what  inferences  should  be  drawn  from  these 
conversations;  and — ^adopting  the  suggestion  that  there 
was  a  new  contract  each  week — ^it  was  for  them  to  say 
what  the  precise  nature  of  that  contract  was.  Considering 
the  tenor  of  those  conversations,  the  absence  of  all  proof  as 
to  the  date  when  each  week  commenced,  and  the  secret 
character  of  the  effect  of  rust  on  iron  chains,  the  jury 
might  have  been  satisfied  that  knowledge  of  the  weak- 
ness of  the  chain  which  broke  was  not  clearly  brought 
home  to  the  Plaintiff — that  both  last  complaint  and 
fracture  may  have,  the  one  been  made,  and  the  other 
occurred  during  the  currency  of  the  last  week:  or  that, 
as  the  last  contract  must  have  been  made  after  the  second 
complaint,  the  Plaintiff  entered  into  that  contract  rely- 
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186S.         jjxg  on  the  promise  that  shackles  would  be  provided,  and 
WiTHBix      supposing  that  chains  so  protected  would  be  of  sufficient 
Lo^        strength. 

Had  the  Plaintiff  volunteered  to  suggest  a  mode  of 
remedying  a  manifest  defect,  and  that  suggestion,  when 
adopted,  proved  insufficient,  it  may  be  that  he  could  not 
complain  of  an  injury  resulting  either  &om  the  original 
defect  or  the  £ulure  of  the  remedy  suggested.  But  the 
fact  of  his  suggesting  a  mode  of  remedying  one  defect,  so 
far  &om  being  proof  that  he  was  aware  of  another  and 
more  objectionable  one,  which  would  have  wholly  super- 
seded the  necessity  for  his  remedy,  may  in  the  opinion  of 
the  jury  have  neutralised  the  effect  of  his  having  complained, 
and  prevented  their  deducing  an  inference  which  they  would 
otherwise  have  drawnfrom  the  circumstance  of  its  havingbeen 
made.  The  Plaintiff  may  have  been  mistaken  in  supposing 
that  the  chains  were  sufficiently  strong  and  only  required 
shackles ;  but  unless  he  knew  they  were  weak  he  could  not 
by  using  one  of  them  have  contributed  to  the  injury  he 
sustained.  Ejiowledge  is  material  only  as  an  ingredient  of 
negUgence  on  the  part  of  the  Plaintiff ;  and  the  question 
of  whether  the  Plaintiff  by  negligence  contributed  to  the 
injury  of  which  he  complains  is  one  wholly  for  the  juiy. 
Clarke  v.  Holmes  (in  error).  There  was  evidence  to  go  to 
the  jury  of  negligence  on  the  part  of  the  Defendants.  It 
was  for  them  to  prove  affirmatively  in  exculpation  of  that 
negligence,  that  the  Plaintiff  by  his  conduct  had  deprived 
himself  of  his  right  to  complain  of  theirs.  We  cannot  say 
the  evidence  offered  was  so  precise  respecting  either  the 
nature,  or  extent,  or  subject  of  the  Plaintiff's  knowledge  as 
to  justify  our  withdrawing  the  case  on  these  grounds  from 
the  jury.    The  verdict,  we  think,  should  not  be  disturbed. 

Bule  nisi  discharged. 
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CTION  by  a  police-constable  to  recover  from  Defen-  McE,  had 
dant  a  reward  offered  under  a  notice  as  follows : —  ^^  Febroa^ 

28rd,  1864. 
It.,  a  consta- 
"  £100  Beward. — Wberetm  on  or  about  tbe  28rd  Febmary^  1864,  a  ble,  arregted 

large  qtiantity  of  goods  were  stolen  from  the  Inglewood  Store,   three  persons 
Raywood,  lately  in  the  occupation  of  Wm,  M'Kinney,  such  goods   on  March  1st, 
being  the  property  of  Mr.  Alex,  M'JEwan;  the  above  reward  wiU  be   ^  ^^°^®^^ 
"  paid  to  any  person  or  persons  giving  such  information  as  will  lead  to  ^q^q  Qf  ^i^q 
the  recovery  of  such  g^ds  and  the  conviction  of  the  thief  or  thieves,   goods.    On 
Apply  to  Senior-constable  Mitchell,  Haywood."  March  4th 

McE.  pub- 
lished a  notice 

The  trial  was  at  Ballarat  Circuit  Court  before  Barry,  J.  tha °a°lai^ 

The  verdict  was  for  the  Plaintiff.  quantity  of 

goods  were 
stolen  on 

By  leave  reserved  a  rule  nisi  was  obtained  to  enter  a  *'ebruary23rd, 
■^  and  offering 

nonsuit  on  tbe  grounds — (1)  that  the  whole  of  the  goods  were  a  reward  of 
not  found;  (2)  that  the  goods  found  were  so  found  before  ^f^^^Jj^^^ 
the  reward  was  offered :  (3)  that  there  was  no  evidence  to  ««  would  lead 
connect  the  persons  convicted  with  the  thieves  of  these  coveiyofsuch 
goods :  (4)  that  all  the  thieves  had  not  been  convicted,  f^p^^  »^d 

the  conviction 

The  rule  was  also  framed  for  a  new  trial,  on  the  ground  of  the  thief 
that  the  verdict  was  against  evidence.  s'^^^^^tl 

McE,  was 

Fellows  and  C,  A.  Smyth  shewed  cause.  ^^  to'thf  ^ 

police  at 

Wood  supported  the  rule.  ,  w^rehe 

would  get  the 
remainder  of 
his  goods.  He  did  so,  and  the  police  there,  on  information  obtained  independently 
of  the  plaintiff,  recovered  the  remainder  of  the  goods.  The  three  persons  arrested 
by  B,  were  tried  for  larceny  and  receiving,  and  found  guilty  of  receiving.  R,  sued 
McE,  for  the  reward.  At  the  trial  the  conviction  of  the  three  persons  arrested 
by  R,  was  proved  by  the  record,  and  evidence  was  given  of  the  identity  of  the  goods 
in  their  possession  with  some  of  those  stolen.  JB.  obtained  a  verdict  for  the  reward. 
On  rule  nin  to  enter  a  nonsuit  because  (1)  the  whole  of  the  goods  were  not  recovered 
on  R,*9  information ;  (2)  the  goods  recovered  by  him  were  recovered  before  the  offer 
of  the  reward;  (3)  the  persons  convicted  of  receiving  were  not  identified  with  the 
thieves ;  and  (4)  all  the  thieves  were  not  convicted. 
Held  that  a  primd  facie  case  was  made  on  all  points,  and  rule  nisi  discharged. 

W.  W.  ft  A*B.  VOL.  II. LAW.  F 
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The  authorities  referred  to  were  Williams  v.  Oarwar- 
dine  (f),  England  v,  Davidson  (y),  Lancaster  v.  Walsh  (h), 
and  the  cases  Smith  v.  Moore  and  Thatcher  v.  England  there 
cited. 

Our.  adv.  mli. 


May  18  (».        Stawbll,  C.  J.,  read  the  judgment  of  the   Court  as 
follows : — 

Eule  nisi  for  a  nonsuit  in  an  action  for  the  amount  of  a 
reward  offered  for  information  which  would  lead  to  the 
recovery  of  certain  goods  stolen  from  the  Defendant  and 
the  conviction  of  the  thief  or  thieves.  The  grounds  of  the 
rule  were,  that  the  whole  of  the  goods  were  not  found; 
that  the  goods  found  were  found  before  the  reward  was 
offered ;  and  that  there  was  no  evidence  that  the  persons  con- 
victed were  the  thieves,  or  that  all  the  thieves  were  con- 
victed. A  new  trial,  because  the  verdict  was  contrary  to 
evidence,  was  also  applied  for,  but  that  portion  of  the  rule 
was  not  pressed  during  the  argument. 

It  appeared  that  a  few  days  previous  to  the  Ist  March, 
1864,  goods  of  the  Defendant  were  stolen  from  his  store  at 
Eaywood.  On  that  day  the  Plaintiff — a  constable  in  the 
district — having  grounds  for  suspecting  that  some  property 
had  been  stolen,  made  inquiries  of  the  Defendant,  and  was 
informed  that  he,  the  Defendant,  had  lost  goods  from  his 
store,  and  would  give  a  reward  of  £100  for  their  recovery 
and  the  conviction  of  the  thieves.  The  Plaintiff  then 
arrested  three  persons  on  suspicion,  and  recovered  some  of 
the  goods  which  had  been  in  the  possession  of  these  per- 
sons. On  the  4th  March  the  Defendant  MEwan  publicly 
offered  the  reward  declared  on.     Subsequently  be  was  told 
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by  the  Plaintiff  to  go  to  Inglewood,  apply  to  the  police,  1^65. 
and  he  would  recover  .the  remainder  of  his  goods.  He  Robinson 
wenty  made  inquiries  as  directed,  and  recovered  them ;  a 
constable  there,  who  received  his  information,  not  from  the 
Plaintiff,  but  &om  another  person,  and  after  the  Defendant 
had  gone  to  Inglewood,  having  found  and  delivered  them  to 
the  Defendant.  The  three  persons  arrested  by  the  Plaintiff 
were  tried  on  an  information  charging  them  with  larceny 
and  receiving,  and  were  found  guilty  of  receiving.  The 
record  of  their  conviction  was  proved  at  the  trial,  and 
evidence  was  given  of  the  identity  of  the  goods  which  had 
been  in  their  possession  with  the  goods  stolen. 

As  to  the  first  and  second  grounds  of  nonsuit,  the 
Defendant  on  examination  himself  admitted  he  had  recovered 
the  whole  of  the  goods,  and  we  think  there  was  evidence 
that  the  information  given  by  the  Plaintiff  led  to  their 
being  found.    Some  of  these  goods  might  possibly  have  been 
recovered  without  that  information,  but  the  Plaintiff  first 
suggested  to  the  Defendant  his  going  to  Inglewood,  and 
told  him  he  would  recover  his  goods  if  he  inquired  of  the 
police  there,  and  acting  on  that  suggestion  the  Defendant 
ultimately  did  recover  them.     The  mere  intervention  of 
another  should  not,  in  our  opinion,  deprive  the  Plaintiff 
of  lus  reward.     He  was  the  informant,  that  is, ''  the  person 
who  communicated  the  material  facts  for  the  first  time." 
The  result  was  not  substantially  affected  by  that  interven- 
tion, and  with  or  without  it  would  have  equally  followed. 
The  Plaintiff's  information  wasj  in  our  opinion,  the  original 
and  meritorious  cause  of  the  recovery  of  the  property. 
Nor  should  the  fact  that,  previous  to  the  formal  promulga- 
tion, the  Plaintiff  had  seized  goods  which  had  been  in  the 
possession  of  suspected  persons,  preclude  him  ftom  receiving 
the  reward  if  his  subsequent  exertions  led  to  their  recovery. 
The  seizure  would  not  justify  their  detention.     It  was  for 
the  jury  to  decide  whether  the  steps  taken  by  the  Plaintiff 
and  the  information  given  by  him  subsequently  to  the  offer 
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1865.         of  reward,  led  to  the  recovery  of  the  goods,  or  whether  that 
Robinson      recovery  should  be  attributed  solely  to  the  previous  seizure. 
As  regards  evidence  of  the  guilt  of  the  persons  convicted, 
their  possession  of  stolen  property  unaccounted  for  of  itself 
afforded  some  proof  that  they  were  the  thieves. 

There  remains  the  objection  that  there  was  no  evidence 
all  the  thieves  were  convicted.  The  goods  were  taken  from 
one  store,  part  was  found  in  the  immediate  neighbourhood, 
in  the  possession  of  the  person  convicted,  the  remainder  in 
another  place.  The  persons  connected  with  the  latter  were 
tried  and  acquitted.  Becent  possession  of  stolen  property 
is,  in  the  absence  of  rebutting  or  explanatory  evidence, 
primd  facie  proof  that  the  person  in  whose  possession  it 
was  found  is  the  thief,  not  the  receiver ;  and  now  when  the 
conviction  of  the  thief  is  no  longer  necessary  in  order  to 
justify  the  receiver  being  placed  on  his  trial,  and  counts  for 
larceny  and  receiving  may  be  joined  in  the  same  information, 
we  think  that  the  conviction  under  a  count  for  receiving  of 
the  persons  in  whose  possession  the  goods  were  found  is  a 
substantial  compliance,  so  far  as  those  persons  are  concerned, 
with  the  condition  requiring  the  conviction  of  the  thieves, 
and  that  the  fair  presumption  from  the  whole  ca^e  is,  that 
the  persons  acquitted  were  not  the  thieves,  and  that  the 
persons  who  have  been  proved  to  have  stolen  part  stole  the 
whole.  If  there  were  others  who  had  not  been  brought  to 
justice,  it  lay  on  the  Defendant,  under  such  circumstances 
as  the  present,  to  offer  some  evidence  of  that  fact.  No 
such  evidence  was  adduced;  and  as  the  Plaintiff  launched  a 
primd  facie  case,  this  objection  cannot,  in  our  opinion,  be 
sustained.  We  think  the  grounds  for  a  non-suit  have  failed. 
The  rule  nisi  will  be  discharged. 

Bale  diicharyed. 
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THE  DISTEICT  EOAD  BOARD  AND  EATEPATEES 
OF  THE  HEIDELBEEG  EOAD  DISTEICT,  Appel- 
LAiTTS,  V.  YOUNG   AND    Anotheb,    Avditobs    jljxd      vi^?ly 

BaTEPAYSBS   of   BAID   DiSTBICT,   EeBPONDENTS.  April  8. 

May  18. 


c 


'ASE  stated  for  the  opinion  of  the  Supreme  Court  by  Under  the  Act 
the  Chairman  of  the  Court  of  General  Sessions  for  Bourke,  i^o,  auditors, 
on  the  hearing  of  an  appeal  by  the  District  Eoad  Board  of  jj^^'^^^'^ 
Heidelberg,  under  the  Act  No.  176,  see.  160,  from ''  the  penditure,  act 
"  disallowance  by  the  Eespondents,  who  were  the  auditors  ^^'^^^^^ch 
"  of  the  said  district,  of  three  sums  of  £232  11«.  6d.,  £75,  they  are  in- 
"  and  £11  12«.,  expended  by  the  Board  in  public  works  ratepayers. 
"  within  the  said  district."  Although  such 

a  provision  is 
apparently  in 

A  written  report  had  been  made  by  the  auditors,  stating  ^^tion  of 
their  reasons  for  disallowing  the  disputed  items.     It  was  as  nised  princi- 

^^o^'-  S!^*  of  the 

160th  section 

'•  We  also  beg  to  call  your  attention  to  two  items  which  w©  consider  ^^  doubt    The 
"oould  have  been  executed  .by  the  Road  Committee  at  fiu*  less  expense  auditors  are 
"  Uian  incurred.  not  empower- 

ed by  that 
enactment  to 
"  Mr.  I^aneU  attended  the  Road  Board  Meeting  and  stated  the  cost  hear  evidence 

"of  securing  the  Merri  Creek  Bridge  would  be  from  £100  to  £150,  on  or  inspect  the 
**  the  faith  of  which  the  Board  instructed  him  to  take  action  imme-   ^^^^  ®^^ 
"  diately  in  the  matter.    We  find  on  the  1st  August,  1864,  an  account  ^anot'S^^ 
**  from  Mr.  Thomas  Cfrady,  certified  by  Mr.  Francis,  bearing  date   q^^  into  the 
"  13/7/64,  for  stud  repairs  amounting  to  the  sum  of  £232  11«.  6d.  mode  in  which 

works  have 
been  executed, 
or  enter  into  a  consideration  of  the  economy  observed,  or  the  necessty  for  any  parti- 
cular work.  But  they  may  disallow  any  item  which  they  think  there  is  just  cause 
to  disapprove ;  and  the  expending  moneys  in  violation  of,  or  not  in  conformity  with, 
the  provisions  of  the  Act,  or  without  due  authority  under  the  Act,  or  the  non- 
production  of  proper  vouchers  for  moneys  expended,  is  just  cause  for  disapproval  on 
the  part  of  th^  auditors.  The  auditors  are  not  bound  to  state  in  writing  the  reason 
for  their  decision ;  and  if  they  have  done  so  gratuitously  the  Supreme  Court  wiU 
iK)t,  on  appeal,  confine  them  to  the  objections  m  their  written  report,  and  overrule 
their  decision,  if  a  valid  and  sufficient  ground  for  it  has  been  assigned  before  the 
Court  of  appeal.  The  provisions  of  No.  176,  sec.  149,  requiring  tenders  to  be  adver- 
tised for,  are  so  far  mandatory  that  noncompliance  with  them  will  afford  just  cause  for 
disapproval  and  disallowance  of  items  by  the  auditors. 
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1866. 

Heipblbebo 
Road  Boabd 

YOUNO. 


"  We  mast  also  refer  yon  to  Mr.  FreMeu*  account  of  29th  Angnst,  for 
"  professional  services  for  said  work  amounting  to  £11  ISf .,  both  of 
"  which  we  object  to. 

"  We  fhrther  beg  to  say,  that  on  our  survey  of  said  works  this  day, 
"  we  find  that  Hr.  Orady  has  overcharged  both  in  measurement  of 
"  timber  and  price.  We  are  fhrther  of  opinion  that  Mr.  Frameia  could 
"  not  poBubly  have  inspected  the  work,  from  the  dates  of  Mr«  Orady't 
"  account  and  date  of  his  certificate  at  foot  thereof. 

"  The  next  item  we  beg  to  call  your  attention  to  is  Mr.  St^ward^t 
compensation  under  date  9th  May,  1864,  amount  £75.  On  examina- 
tion  we  find  that  Mr.  Steward  wrote  to  you  stating  he  was  at  a  loss 
on  account  of  repairs  then  going  forward  on  the  road.  We  also  find 
"  by  the  minutes  of  9th  March,  1864,  that  Mr.  Steward  was  requeued 
"  to  send  in  a  specific  daim,  and  shew  how  he  arrives  at  the  result  of 
''his  losses. 


« 


« 


(( 


it 


Kosuch  document  has  been  produced  to  us,  the  only  informatii^n 
"  before  us  is  a  short  memorial  signed  by  seventeen  Oollingwood  carters; 
"  under  these  circumstances  we  consider  he  is  not  entitled  to  the  £75 
"  granted  by  you.' 


» 


The  Auditors  were,  as  required  by  the  Act,  themsehes 
ratepayers.  No  objection  to  the  items  disallowed  was  made 
by  any  other  ratepayer.  The  auditors  had  thus  "set 
themselves  in  motion"  as  to  the  items  disallowed.  The 
arguments  for  the  parties  at  the  hearing,  and  the  decisioB 
of  the  Court,  were  stated  on  the  case  as  follows : — 


« 
« 

t€ 
«( 
« 


'*  It  was  contended  for  the  Appellanta,  the  District  Board,  that  the 
auditors  had  no  power  of  their  own  motion  to  go  into  the  merits  of 
each  contract  of  the  Board,  so  bjb  to  ascertain  whether  or  not  the  work 
might  not  have  been  done  more  cheaply ;  that  that  was  the  function 
of  the  Board,  subject  to  the  objections  of  ratepayers  or  others  in  tbe 
accounts;  that  in  the  absence  of  such  objection,  the  duty  of  the 
auditors  was  merely  ministerial — namely,  to  ascertain  whether  tbe 
accounts  were  correct,  and  agreed  with  the  books,  papers,  and 
vouchers,  and  if  so,  it  was  their  duty  to  allow  the  same ;  that  there 
being  no  such  objection,  the  auditors  were  bound  to  allow  the  items 
in  dispute. 


"  For  the  Respondents  (the  auditors)  it  was  contended  that  they  had 
the  power  of  going  hehind  the  accounts  even  when  not  objected  to ; 
and  that  with  regard  to  the  item  of  £282,  the  contract  should  have 
**  been  advertised  for  five  days,  in  pursuance  of  tbe  14dth  section  of  the 
**  Act  27  Vio^  Ka  176;   and  also  that  the  contract  for  repair*  should 


«< 
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"have  been  in  writing,  signed  by  the  party  oontnieting,  and  the 
" reqnirementB  of  the  148th  section  observed;  and  with  regard  to  the 
"item  of  £76,  the  District  Board  had  no  power  to  make  the  said 
"  allowance  or  grant. 

"It  was  contended  by  the  Appellants  that  the  148th  and  149th 
"clauses  were  directory  and  not  mandatory,  and  that,  as  the  case  was 
" one  of  emergency,  the  proper  course  had  been  followed  by  the  Board; 
**  and  with  regard  to  the  £75,  that  they  had  the  power  to  make  such 
*'  payment  on  the  facts  stated. 

"  The  Coort  of  General  Sessions  were  of  opinion  that  the  charges  in 
**  themselves  were  fair  and  reasonable,  but,  subject  to  this  case,  allowed 
"the  appeal  against  the  disallowance  by  the  auditors  as  r^;ardstbe 
"  said  sum  of  £11 12*.,  and  dismissed  it  with  respect  to  the  said  sums  of 
<*  £232  and  £76.  The  question  for  the  Supreme  Court  is  whether  the 
"  order  of  General  Sessions  was  correct." 
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Yowa. 


F.  X.  Smyth  and  Wood  for  the  Auditors. 
Fsllows  and  C.  A.  Smyth  for  the  Board. 


Cur,  ado,  vult 


Stawxll,  C.  J.,  read  the  judgment  of  the  Court  as    May  IB  (k), 
follows : — 

Case  stated  by  the  Court  of  General  SessionSy  Mel- 
bourne, on  the  hearing  of  an  appeal  against  the  dis- 
allowance by  auditors  of  certain  items.  The  Boad  Board 
were  Appellants,  and  the  auditors  Bespondents.  The 
extent  of  the  powers  conferred  on  auditors  by  the  Act 
27  Vie,,  No.  176,  and  the  proper  construction  to  be 
placed  on  sections  148, 149, 150,  and  160,  form  the  material 
questions  for  our  opinion.  The  160th  section  purports,  in 
terms  at  least,  to  authorise  auditors  not  merely  to  allow 
as  correct,  but  to  disallow,  if  they  think  there  is  just  cause 
to  disapproYO  of,  any  part  of  accounts  submitted  to  them. 
The  Appellants  contend  that  as  the  auditors  are  themselves 
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1865.  ratepayers,  and  consequently  interested,  they  slionld  not,  if 
Hbidslbsbo  *^®  words  used  permit  of  a  different  construction,  be  allowed 
Road  Boabd  to  act  as  judges  in  their  own  cause ;  that  they  may  be 
YoFNo.  safely  authorised  to  allow  against  themselves,  but  not  to 
disallow  in  their  own  favor;  that  the  words  "if  the 
"  account  be  found  correct,"  relating  to  the  power  of  allow- 
ance, are  placed  in  contradistinction  to  the  words  ''  if  the 
"  auditors  think  there  is  just  cause  to  disapprove,  &c.,  they 
"  may  disallow,  &c.,"  and  the  former  necessarily  limit  the 
power  of  disaUowance  to  simply  declining  to  sign  afl  correct 
accounts  which  are  not  found  to  be  so ;  and  that  the  Court 
should,  if  possible,  hold  the  office  of  auditors — as  they  are 
in  this  case  interested  persons — ^to  be  purely  ministerial ; 
to  audit  and  allow  as  correct  accounts  for  which  proper 
vouchers  were  produced,  and  disallow  those  for  which  there 
were  no  such  vouchers. 

There  can  be  no  doubt  that  the  auditors,  in  disallowing 
items  of  expenditure,  acted  as  judges  in  cases  in  which  they 
were  interested ;  but  though  such  a  provision  is  apparently 
in  violation  of  well  recognised  principles,  it  is  not  without 
precedent.  In  the  Imperial  ^*  Metropolis  Local  Manage* 
ment  Act,^  18  and  19  Fie.,  cap.  120,  sec.  195,  full  power 
is  given  to  the  auditors  to  hear  complaints,  examine,  audit, 
allow,  and  disallow  accounts  and  items,  and  yet,  by  section 
11,  such  auditors  are  elected  out  of  the  ratepayers.  The 
local  Act,  16  Vic.,  No.  40,  of  which  this  section  65  is  in 
most  respects  a  transcript,  does^  not,  it  is  true,  contain  a 
power  of  disallowance,  but  the  statute  of  the  Imperial 
Parliament  referred  to  shows  that  the  course  of  legislation 
to  which  the  Appellants  object  has  been  previously  fol- 
lowed. Even  if  there  were  no  precedent,  we  think  the 
words  of  the  160th  section  do  not  admit  of  doubt  that  the 
auditors  possess  a  discretional  power  of  disallowance  limited 
by  the  provisions  of  the  Act.  But  they  do  not  possess 
other  powers  they  have  assumed  to  exercise.  Many  of  the 
grounds  of  objection  specified  in  their  report  are,  in  our 
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opinion,  ultra  vires.     Auditors  may  not  enquire  into  the         1866. 
mode  in  which  works  have  been  executed,  or  enter  into  a    HsiDELBBRa 
consideration  of  the  economy  observed  or  the  necessity  for   ^^^^  Boaed 
any  particular  work.     They  may  disallow  any  item  of  which       Youkg. 
they  think  there  is  just  cause  to  disapprove ;  and  the  ex- 
pending moneys  in  violation  of,  or  not  in  conformity  with, 
the  provisions  of  the  Act,  or  vnthout  due  authority  under 
the  Act,  or  the  non-production  of  proper  vouchers  for  moneys 
expended,  would,  in  our  opinion,  prove  just  cause  for  dis- 
approval on  their  part. 

The  14i8th  section  prescribes  the  mode  in  which  the 
Board  may  enter  into  contracts  for  authorised  works; 
and  the  149th  section  imposes  additional  requirements  in 
cases  of  contracts  of  a  certain  amount.  These  require- 
ments have  not  been  observed  respecting  the  item  of  £232. 
The  Appellants  urge  that  the  provisions  of  the  section 
are  not  mandatory,  and  that,  as  no  express  contract  was 
entered  into — ^the  work  having  been  performed  by  day 
labour — ^the  item  does  not  fall  within  the  terms  of  the 
section.  We  entertain  no  doubt  that  the  provisions  of  this 
section  are  so  far  mandatory  that  noncompliance  vdth  them 
as  regards  the  expenditure  of  moneys  will  afford  just  cause 
for  disapproval  and  disallowance  of  the  items  of  such  ex- 
penditure. The  policy  as  well  as  the  intention  of  the  Legis- 
lature in  framing  this  clause  is  obvious ;  and  we  think  the 
efficacy  of  its  provisions  should  not  be  frittered  away  by 
sanctioning  the  acts  of  Boards  which  onut  to  enter  into  a 
fonnal  and  express  contract  for  a  sum  confessedly  above  the 
Hmited  amount,  instruct  their  engineer  to  have  the  work 
performed,  and  then  maintain  that  such  work  so  executed 
was  not  the  subject  matter  of  a  contract  within  the  meaning 
of  this  section.  The  Board  may  have  been  placed  in  a 
difficult  position — an  emergency  had  arisen,  and  they  may 
have  acted  as  they  thought  best  for  the  interests  of  the 
district.  Such  emergencies  may  require  an  expenditure 
exceeding  the  limited  amount,  but  the  hardship   arising 


74  SUPREME  COTJET:  VICTOEIA. 

1865.         from  an  omission  to  provide  for  those  occurrences  will  not 

Heidelbebg  justify  a  departure  from  the  plain  meaning  of  the  Act. 
Road  Boabd 

V, 

YouNo.  The  argument,  that  although  the  original  proceedings 

might  not  have  been  in  compliance  with  the  statute,  they 
were  subsequently  ratified  at  a  full  meeting,  received  a 
satisfactory  answer  at  the  bar.  No  subsequent  meeting 
could  legally  ratify  an  act  which  the  Board  had  no  authority 
to  initiate. 

This  objection  of  noncompliance  with  the  149th  section 
was  not  taken,  apparently,  at  the  audit  of  accounts  ;  it  was 
first  mooted  at  the  General  Sessions.  The  auditors  sent  a 
report  to  the  Board  in  which  other  objections  are  raised, 
but  this  does  not  appear.  Such  a  course  may  be  incon- 
venient in  practice,  but  the  report  was  a  gratuitous  act  on 
the  part  of  the  auditors  ;  they  are  not  compelled,  as  in  the 
^^  Fuhlio  Health  Act,  1858,"  to  state  in  writing — ^when 
required — ^the  reasons  for  their  decision  in  respect  of  any 
disallowance.  "We  consequently  do  not  feel  at  liberty  to 
confine  them  to  the  objections  in  their  report,  and  overrule 
their  decision,  if,  as  we  think,  a  valid  and  sufficient  ground 
for  it  has  been  assigned  before  the  Court  of  Appeal. 

As  regards  the  other  item  of  £75,  paid  as  compensation, 
we  concur  with  the  auditors.  The  Act  contains  no 
authority  to  which  we  have  been  referred  for  expending  a 
sum  of  money  to  purchase  peace,  in  the  mode  this  sum  has 
apparently  been  expended.  The  150th  section  provides 
for  the  Board  compounding  in  certain  instances,  but  the 
present  case  does  not  fall  within  its  provisions.  We  are  of 
opinion  that  the  order  of  Sessions  proposed  to  be  made 
would  be  correct  in  point  of  law. 


END  OF  EASTER  TERM. 


CASES 

ARGUED  AND  DETERMINED 

Su|»reim  ®ourt  of  Vittotia, 

AT    LA"W". 
TRINITY  TERM,   29  VICTORIA. 


The  Judges  who  eat  in  Banc  in  thU  term  were^ 
ST1.WXLL,  C.  J.  Williams,  J. 


1h  u  THOMAS  COPE,  Ex  paetb  MICHAEL  E&AN.       April  *. ' 

JUM  Ml. 

rVoOD  obtained  a  rule  ntti  in  Easter  Term  last  (Slet  To  be  iguali- 
March),  on  behalf  of  Mchail  Egan,  a  ratepayer  of  the  ^^J^'^^e''* 
Bor«ondara  Bead   District,    calling  on  Thomas    Oope,    a  •ec  3s,  far  a 
member  of  the  Boad  Board  of  that  District,  to  shew  cause  rotd  b«ird, 
why  he  should  not  be  adjudged  by  the  Court  to  be  ousted  '  pe™>ii  ^^ei 
of  office,  on  the  ground  that  at  the  time  of  his  election  titW  tu  bo 

he  was  not  qualified  to  be  a  member  of  the  Board,  not  ^"f!'''""'^ 
.   .  ,  -  .  ■ctuallj-  In") 

being  entitled  in  reapect  of  property  of  rateable  value  placed  ■■n  the 
■  amounting  to  £26  to  be  placed  on  the  voters'  roU  for  the  ™^h!>^s'Ii 
district  or  any  sub-division  thereof.  qiudiflo.i  if  he 

DM  the  {iro- 
pertj  qualifi- 
«dkin  Kqnired,  altiioogh  hij  name  iott  not  appear  either  in  tba  nte-book,  ur  tho 
i'ot«r^  Ikt,  or  the  voter*'  roll. 

Whne  a  member,  et«ct«d  onder  the  Act  No.  176,  sec  33,  of  a  Ron!  Board,  hnd  been 
MUed  DpoD  b;  role  aut  to  ahew  caoM  wby  he  ahould  oot  be  ouited  from  office  on  the 
(Tonnd  that  he  was  not  quaMed;  and  on  csme  shewn  the  Court  held  him  qnaliliod,  but 
tonni  that  tbe  tranafer  from  a  brother  to  himself  of  his  qualification  had  not  bpen  frfe 
fcom  nupicion,  and  the  entrj  of  the  chsnf^  of  occnpatioD  in  the  rate  books  bad 
^*ta  irr^olar ;  the  role  was  discharged,  withimt  oosta. 

W.  W.  fe  a'B      vol.  II. — LAW,  O 


r 
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1865.  Fellows  and  O.  A.  Smyth  shewed  cause  on  the  labt  day  of 

jn  re         that  term. 
Cope, 
Sx  parte 

Eqan.  •  The  affidayits  went  to  shew  that  Edward  Cope  was  the 
AprU4k  former  owner,  and  the  occupant  rated  in  the  rate-book ;  but 
that  Thomas  Cope  was  the  present  owner,  and  the  occupant 
rated  in  the  rate-book ;  both  of  them  in  respect  of  the 
same  property,  which  was  land  of  sufficient  value.  But 
the  circumstances  of  the  transfer  of  the  ownership,  and  of 
the  alteration  of  the  rated  occupant  in  the  rate-book,  were 
so  suspicious,  that  the  Court  then  adjourned  the  case  for 
production  of  further  affidavits  as  to  the  actual  state  of  the 
entries  in  the  rate-book. 


June  21.  Additional  affidavits  on  both  sides  had  now  been  filed. 

The  affidavit  of  John  Toon,  clerk  of  the  Board,  con- 
tained inter  alia  the  following  statements : — 

"  That  there  were  present  at  the  said  meeting  the  following  memhen 
"  of  the  said  District  Board,  i.e. — Mr.  Andrew  Murray  (in  the  chair), 
"  and  Messrs.  William  Blwiuhy,  Robert  Cam,  William  Coakley,  and 
"  Thomas  Bagg, 

,  "  That  I  know  and  am  acquainted  with  Mr.  Thomas  Cope,  at  pre- 

"  sent  a  memher  of  the  said  Board,  and  for  whose  ouster  from  soch 
office  proceedings  are  now  pending  in  this  honorahle  Court  at  the 
instance  of  Mr.  Michael  Egan,  a  ratepayer  of  the  said  district. 


u 
tt 


tt 
tt 
tt 


That  the  said  Thomas  Cope  came  in  to  the  Board- room  during  the 
sitting  of  the  said  Board  on  the  said  lOth  day  of  December  last,  and, 
addressing  himself  to  the  members  of  the  said  Board  then  present, 

"  stated  that  he  had  come  for  the  purpose  of  paying  the  rate  of  certain 
property  situate  in  Cope's-road,  in  respect  of  which  his  brother,  Mr. 
Edward  Cope^  was  rated,  and  that  he  wished  to  have  his  own  name 
substituted  in  the  rate-book  in  respect  of  the  said  property,  instead 
of  the  name  of  the  said  Edward  Cope,  inasmuch  as  he,    the  said 

"  Thomas  Cope,  was  then,  and  had  been  some  time  previously,  occupy- 
ing the  said  property. 


(( 
tt 
tt 
tt 


tt 
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"  Thai  I  thereupon  uked  the  memliera  preeent  if  there  wM  aoj  186a. 

"  objection  to  the  eltemtion  ta  required  bj  the  laid  Thomat  Copt  V-p,— ._' 

"  bdng  made;  and  tliat   William  Blaiubi/,  one  of  ths  laid  memban,  Cope 

"  Mated  in  reply  that  there  could  not  be  an;  objection.  j;^  partt 

Eoiir. 

"  That  I  accordingly  procured  the  rate  and  Tsluation  booki,  and 
'  made  the  required  alteration  in  the  eaid  rate-book,  as  the  tame 
"  appeua  in  the  page  or  folio  thereof,  now  produced  and  ahevn  to 
"  me.    [Exhibit  B.] 

"  That,  contemporaneously  with  my  making;  mch  atteration  in  the 
'  Mid  rat«-book,  an  alteraUon  to  tha  like  effect  vraa  nude  in  the 
"  Mid  Talnation-book  Ijy  Mr.  Edwin  Brovn,  the  mrveyor  and  valuator 
"  of  the  (aid  Board,  to  irhom  I  banded  the  laid  Toluat  ion- book  for  tuch 

"  That,  on  my  having  made  auch  alteration  in  the  aaid  rato-book, 
"  the  said  Thosuu  Cope  paid  me  the  Bum  of  £1  Wt,  6d.,  the  amount  of 
"  hij  laid  rate,  and  that  I  thereupon  filled  up,  Bigned,  and  baoded  to 
"  the  Mid  TAomat  Cope  the  receipt  for  the  same,  which  receipt  ii  now 
"  produced  and  ibeun  to  me.     [Exhibit  C] 

"  That  the  date  of  the  payment  of  the  aaid  rate,  as  it  appears  En 
"  the  Mud  rate-book,  is  the  t>tli  July. 

"  That  the  voter«'  list  of  the  said  district  for  the  year  commendng 
"  July,  1861,  and  ending  in  the  month  of  July,  1S6.>,  was  prepared 
"  tima  the  rate  and  valnation  which  had  been  reapectivi-ly  made  in  tba 
"  month  of  November,  1863  ;  and  that  no  nuw  or  other  rate  or  valua- 
"  tion  than  the  said  last  mentioned  rate  and  valuation  respectively  wa» 
"  made  ai  a  preliminary  for  the  preparation  of  the  said  voters'  li»t  ao 
"  ending  in  the  month  of  July,  1865,  as  aforesntd. 

"  That  in  many  instances  persons  whose  names  bad  been  included 
"  in  the  aaid  rate  so  made  as  last  aforewid  led  the  said  district  subse- 
"  qneiitly  to  the  making  of  the  said  rate;  and  that  in  many  other 
"  instances  valuable  property  in  the  said  district  came  into  the  occupa- 
"  tion  of  persons  whose  names  were  not  included  in  thesaid  rate. 

"That,  in  consequence  of  the  necessity  for  alterations  in  the  aaid 
"  late-book,  which  arose  in  consequence  of  sncb  changes  of  occupation, 
"  1  bad  received  general  instructions  fhim  the  aaid  District  R^ad  Board 
"  to  make  snch  alterations  as  I  should  satlafy  myself  ought  to  be  made 
"  in  the  said  rate-book  on  my  being  applied  to  by  ratepayers  for  auch 
'  purpose  ;  and  which  general  instructions  also  authoriaed  me  to  alter 
"  the  amounts  at  wlilch  ratepayers  were  rated,  and  payable  by  tliem, 
"  by  raising  such  amounts  ju  cases  where  such  persons  had  been  rated 
*  under  IQi.  ;  and  I  say  that  in  the  rate-book  represeuting  the  rate 
"  payable  for  snch  district  from  November,  1B63,  t«  November,  1864, 
"  thirty-flve  alterations  have  been  made  in  cases  of  change  of  occnpa- 
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1665.  «<  tion,  tnd  tbnr  tlterationB  in  anumnta  of  RiMMmenta ;  and  that  in  the 

^^'^'^^'^  "  present  book—  viz.,  that  in  which  the  alteration  hai  l)een  made  with 

CoPB  "  respect  to  the  said  Thomat  Cope,  as  hereinbefore  mentioned— twenty 

JSx  parte  "  alterations  have  been  made  in  cases  of  change  of  occupation,  and  four 

EoAir.  "  alterations  in  amounts  of  assessments." 

An  affidavit  by  Andrew  Murray,  chairman  of  the  Board, 
and  the  minutes  of  the  Board,  shewed  that  no  application 
by  Thomm  Cope  to  have  his  name  entered  on  the  rate-book 
ever  was  put  formally  by  the  chairman  to  the  Board,  or 
became  the  subject  of  any  resolution  of  the  Board. 

The  general  instructions  to  the  clerk,  referred  to  by  the 
last  paragraph  of  his  affidavit,  were  contained  in  the 
following  resolution  of  the  Board,  and  this  was  all  the 
formal  authority  under  which  he  had  acted : — 

"  The  clerk  having  asked  for  instractions  relative  to  ratepayers 
"  whose  rates  were  below  10«.,  whether  the  Board  would  allow  them  to 
**  increase  them  to  that  amoxmt,  in  older  to  entitle  them  to  vote  at 
"  elections,  it  was 

**  Besolved — That  it  be  an  instruction  to  the  collector  to  increase 
"  the  amount  of  rates  to  that  sum  whenever  any  ratepayer  desires  to 
"  do  so ;  and  to  remedy  any  mistake  therein." 


Wood  was  further  heard  generally  in  support  of  the 
rule: — ^The  affidavits  shew  that  there  has  been  no  alteration 
of  the  rate-book  by  the  Board.  There  seems  to  have  been  a 
desultory  conversation,  ending  in  a  remark  by  a  Mr. 
Blanshyy  a  member  of  the  Board,  to  the  effect  that  there 
could  be  no  objection  to  the  alteration.  That  clearly  was 
no  act  of  the  Board.  Then  this  minute,  authorising 
generally  alterations  of  a  certain  class,  was  no  sufficient 
authority  for  such  an  alteration.  The  Board  could  not 
delegate^  one  of  its  most  important  powers  to  its  clerk  in 
any  such  way.  The  **  Local  Government  Act,**  No.  176, 
section  189,  says,  that  the  rate-book,  when  duly  made,  is 
to  be  signed  by  at  least  three  members  of  the  Board,  and 
sealed  with  the  seal  of  the  Board.  Section  189  says  that 
"  the  Board  "  may  amend  the  rate.  But  the  Board,  as  a 
corporation,  can  only  amend  that  which  has  been  solemnly 
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done  under  its  seal,  by  an  act  of  equal  solemnity.    A  Board         ^®®^- 

must  act  by  fonnal  order,  and  the  evidence  of  such  order         in  re 

IB  the  minute-book.    There  is  no  order  expressly  sanction-      sx^^arte 

ing  this  alteration ;  and  it  would  be  a  startling  state  of        Eaix. 

things  if  the  Board  could  delegate  to  its  clerk  a  power  of 

altering  the  assessments  of  ratepayers  and  the  rating  of 

the  district.    [Williams,  J. — Was  not  this  matter  adjourned 

simply    to  see-  whether  the  alteration  had  or  had  not 

been  made  in  the  rate-book  as  mere    matter  of  &ct?] 

Possibly  so,  but  it  was  understood,    of  course,  that  the 

alteration  alleged  was  a  proper  alteration.    All  that  we 

knew  when  we  denied  the  alteration  was  that  there  was  no 

such  act  on  record.     We  were  not  aware  that  the  rate-book 

had  ever  been  altered  at  all.     Now  we  find  that  it  was  so, 

but  without  the  authority  of  the  Board.      Section  187, 

says  that  the  rate-book  must  be  sealed.     The  rate-book 

was  so  sealed  on  the  26th  November,  1864.     If  alterations 

might  be  made  after  the  sealing,  the  sealing  is  deprived  of 

all  its  solemnity  and  conclusive  efficacy,  and  is  made  an 

idle  ceremony.     The  alteration  here  was  made  on  the  10th 

December,  1864.     To  give  such  alteration  any  effect,  it  was 

necessary  that  it  should  have  the  seal  of  the  Board  attached 

as  before.     Either  this  unauthorised  alteration  must  be 

regarded  as  a  nullity,  and  as  accomplishing  nothing,  and 

authorising  nothing ;  or  as  effective  only  to  make  the  whole 

rate  void.     Certainly  it  does  not  effectually  introduce  the 

name  of  Thomas  Cope  in  place  of  the  name  of  Edward  Cope 

as  rateable  in  respect  of  this  land.     If  it  were  otherwise, 

indeed,  the  Board  had  better  abdicate  at  once  in  favor  of 

its  derk.     Under  the  Act  No.  176,  from  the  ratepayers' 

book  the  voters'  list  is  made  out.     From  the  voter§'  list  the 

voters'  roll  is  made  out.     Thus  the  rate-book  regulates  the 

franchise.    Is  it  to  be  tolerated  that  the  Board  should  thus 

hand  over  the  power  of  enfranchising  or  disfranchising  to 

its  clerk?      {Barry,  J. — ^Does  it  appear  that  the  clerk 

brought  this  alteration  under  the  notice  of  the  Board?] 

Not  in  any  way.     [Barry,    J. — ^Not  for  confirmation?] 
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1865.         It  appears  not  by  the  affidayits.    There  is  nothing  what- 
In  re        ©vep  of  confirmation.     The  proper  course  would  *  be  that 
E^^^^ri        Thomas  Cope  asks  to  be  inserted,  in  lieu  of  Edward  Cope ; 
Eg^n.        that  his  application  is  formally  submitted ;  that  there  is  a 
resolution  granting  leave  to   amend  the  rate-book,  or  at 
least  one  confirming  the  amendment  if  already  made  under 
any  supposed  general  directions  to  the  clerk ;    and  then 
that  the  rate-book,  as  amended,  is  signed  by  three  members, 
and  sealed  in  the  same  way  as  the  original  was  signed  aad 
sealed.     This  is  the  only  way  in  which  the  corporation  of 
the  Board  could  act  in  a  manner  binding  on  itself  and  all 
other  persons.     After  the  rate-book  is  duly  amended,  the 
clerk  copies  out  from  it  the  list  of  voters.      That  list  is 
published,   to    enable    objections  to  be  made  to  persons 
wrongly  entered  on  it — persons  not  entitled  to  the  fran- 
chise.    If  no  objection  is  made,  the  voters'  list  becomes 
the  voters'  roll.     If  objections'  be  made,  the   magistrates 
may  entertain  them  and  correct  the  voters'  list,  and  then 
the  corrected  list  only  becomes  the  roll.     Here  Mr.  Thomoi 
Cope  comes  in  upon  the  roll  at  a  side  gate.     He  had  no 
right  to  do  so,  and  must  go  back  again.     His  name  has 
never  been  properly  before  the  Board,  or  the  public,  or  the 
Revising  Court.     There  are  elaborate  provisions  for  giving 
the  public  full  opportunity  to  object  to  unqualified  persons, 
and  getting  them  struck  off  the  roll  of  voters.  By  this  short 
cut  Mr.  ThonuM  Cope  evades  all  this  ordeal,  and  gets  on  to 
the  roll  by  a  back  way.  Is  it  to  be  borne  that  a  person  shall 
go  to  the  board-room,  and  after  a  desultory  conversation, 
in  which  the  chairman  takes  no  part,  the  clerk  shall  thus 
place  Mr.  Cope  in  the  position  to  which  he  is  not  legally 
entitled,  of  becoming  a  member  of  the  Board  itself?     In 
this  case  Mr.  Thomas  Cope  and  Mr.  Edward  Cope  row  in 
the  same  boat ;  one  gives  up  his  qualification  to  the  other, 
willingly,  no  doubt.    But,  suppose,  they  were  not  brothers, 
but  adverse  claimants  of  this  land,  would  one  be  entitled 
then  to  disfranchise  the  other  in  such  a  way  as  this  without 
an  opportunity  even  to  protest  ? 
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0.  A,  Smyth  for  Thomas  Cope, — On  the  general  question  1865. 

it  is  sufficient  to  refer  to  sec.  33  of  the  Act,  regulating  the  in  re 
qualification  for  members  of  the  Eoad  Board.  This  section  ^^^arte 
is  in  remarkable  contrast  with  the  parallel  sec.  32  of  the  Eoan. 
"  Municipalities  Act^^  No  184.  Here  the  words  are  "  must 
be  entitled,"  in  the  Act  No.  184  the  words  are  "  must  have 
been  entitled."  It  is  also  to  be  noticed  that  the  words  in 
both  Acts  do  not  require  the  person  to  be  on  the  roll,  but 
entitled  to  be  or  entitled  to  have  been  on  such  roll.  It  is 
not,  therefore,  necessary  for  this  purpose,  whatever  may 
be  requisite  for  the  purpose  of  obtaining  a  vote,  that  the 
person  be  actually 'on  either  the  rate-book,  or  voters'  list, 
or  voters'  roll.  It  is  enough  if  he  be  entitled  only  (if  so 
entitled  in  respect  of  property  of  the  amount  specified)  to 
be  on  the  voters'  roll  for  his  district.  As  to  the  point  on 
which  the  case  was  adjourned,  the  affidavits  shew  that  the 
alteration  was  in  fact  made,  and  that  it  was  made  in  the 
presence  of,  and  with  the  consent  of,  the  members  of  the 
Board 

Tellows  added  nothing,  but  was  prepared,  if  necessary, 
to  cite  B>eg.  v.  Dixon  (I), 

Wood  replied. — He  submitted  finally  (1)  There  was  no 
express  order  for  the  alteration;  (2)  The  mere  talk  of 
members  was  not  the  instructions  of  the  Board — which 
could  only  act  by  resolution,  evidenced  by  the  minutes, 
and  carried  out  by  signature  and  sealing  of  the  amended 
rate-book ;  (3)  The  clerk  acted  without  orders,  and  his  act 
received  no  confirmation  ;  (4)  Even  if  the  name  of  Mr.  Cope 
were  on  the  rate-book  that  was  only  the  foundation,  and  he 
might  have  been  struck  out  of  the  voters'  list,  and  he  was 
not  now  on  any  voters'  roll,  and  if  not  on  the  roll  was  not 
qualified  for  election  as  a  member  of  the  Board.  [Stawellf 
C.  J. — The  object  of  the  adjournment  was  only  to  test  the 
credibility  of  the  defendant  on  a  mere  matter  of  fact.     Is 

(Q  15  Q.  B.,  83. 
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^^^  ^  it  necesBary  that  a  person  be  more  than  merely  entitled  to 
be  on  the  roUP]  He  must  be  on  the  roll,  and  also  entitled 
to  be  there  in  respect  of  a  certain  amount  of  property.  He 
cannot  appear  on  the  voters'  roll  tiU  he  has  been  on  the 
voters'  list.  He  cannot  appear  on  the  voters'  list  unless 
on  the  rate-book.  He  cannot  appear  on  the  amended 
rate-book  till  the  rate-book  has  been  solemnly  amended  bj 
the  Board.  [Stawell^  C.  J. — But  as  to  the  mere  fact,  we 
wished  to  see  if  he  had,  as  it  appeared  to  be  asserted, 
sworn  falsely  that  the  alteration  had  been  made  in  the 
book — some  alteration,  whether  a  regular  or  irregular  one, 
in  mere  point  of  fact.]  Well,  it  appears  to  be  so  on  the 
book.  That  *is  not  disputed  now.  \_Bany,  J. — I  asked  if 
the  alteration  had  been  confirmed,  supposing  that  the  altera- 
tion had  been  made  after  the  sitting  of  the  Board ;  but  it 
appears  to  have  been  made  while  the  Board  was  sitting,  and 
after  a  conversation,  at  which  members  assented.] 

Stawell,  C.  J.,  delivered  the  judgment  of  the  Court : — 

This  application  was  adjourned  to  test  the  credibility  of 
a  person  who  swore  that  his  name  appeared  on  the  rate- 
payers' list  as  rated  in  respect  of  certain  land.  We  did 
not  then  contemplate  any  question  arising  as  to  the  regu- 
larity of  his  name  so  appearing.  The  postponement  was 
in  consequence  of  the  transfer  of  the  land  in  question 
having  been  made  in  a  very  singular  manner,  and  under 
circumstances  calculated  to  arouse  suspicion  that  it  had 
not  been  really  made.  It  now  appears,  however,  that  an 
alteration  was,  in  fact,  made  in  the  rate-book,  and  that  the 
name  of  the  Defendant  does  appear  as  rated  for  this  land. 
This  being  so,  however,  it  has  been  contended  that  the 
alteration  has  been  irregularly  and  improperly  made,  with- 
out due  formalities  by  the  Board  or  authority  by  the  clerk, 
and  that,  in  consequence  the  Defendant  was  not  duly  on 
the  voters*  roll,  and  was  not  therefore  qualified  for  election 
as  a  member  of  the  Board. 
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Section  33  of  the  "  Local  Government  Act;'  No.  176,  ,  1866. 
as  to  the  qualification  of  members  of  Boards,  requires,  it 
is  said,  that  the  person  be  actually  on  the  **  voters'  roll " 
in  respect  of  property  valued  at  £25  at  least,  and  that  he 
camiot  properly  appear  on  that  roll  unless  he  has  also  duly 
appeared  on  the  yoters'  list,  and  on  the  rate-book,  on 
which  the  voters*  list  is  based.  But  if  that  were  the 
intention  of  the  Legislature,  it  has  been  expressed  in  a 
very  circuitous  manner,  and  we  think  before  we  so  read 
the  Act  we  should  see  good  reasons  for  such  a  construc- 
tion. [His  Honor  read  section  33,  of  No.  176.]  No  doubt 
for  the  purpose  of  making  out  the  list  of  persons  entitled 
to  vote  there  are  three  steps  required — ^firdlly,  that  the 
name  be  on  the  rate-book;  secondly,  that  it  be  on  the 
voters'  list;  and,  in  the  third  place,  on  the  voters'  roU. 
All  that  has  been  clearly  prescribed.  But  for  the  purpose 
of  the  qualification  of  members,  if  it  had  been  intended 
that  the  person  should  not  only  be  possessed  of  the  rate- 
able property  of  a  certain  amount,  but  have  gone  through 
the  steps  of  getting  on  the  rate-book,  and  thence  on  the 
voters'  list,  before  he  could  at  last  be  entered  on  the 
voters'  roll,  we  think  that  intention  would  have  been 
expressed.  It  would  have  been  enough  to  have  said  that 
the  name  must  be  on  the  voters'  list  and  roll.  We  think 
according  to  the  sound  construction  of  this  section,  that 
in  order  to  possess  the  qualification  for  a  member  of  the 
Board  the  person  need  not  have  gone  through  all  these 
steps,  of  getting  on  the  rate-book,  and  thence  on  the 
voters'  list,  and  thence  on  the  roll.  The  effect  of  such  a 
construction,  too,  would  be,  that  a  person  everyway  eligible 
might  be  rendered  ineligible  for  one  year,  the  year  before 
he  could  appear  on  the  voters'  roll.  The  Defendant  was 
qualified,  and  the  application  must  fiaiL  But,  looking  to 
the  informality  and  irregularities  with  which  the  name 
i^pears  to  have  been  entered  on  the  rate-book,  we  do  not 
feel  inclined  to  give  costs. 

Sule  discharged  without  costs. 
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Ik  be  EOGERS,  Ex  pabte  SHE  AN  Aim  Othsbs. 

Ju  ELL0W8    (with  him   Harris)    moved  on  behalf  of 
In  an  appeal  ^  "^  .   .  '    3         /. 

summonsj         Shean  and  others  for  a  rule  nisi  to  prohibit  the  Judge  of 

No^sVi^.^?  *^®  ^^^^  ^^  ^^^  ^^  Ballarat,  and  others,  from  further 
the  names  of  proceeding  in  an  appeal  pending  before  the  Court  of 
to  the^oMinS  ^ii^e**  ^7  Le^  ^^^  party,  from  a  decision  by  a  Warden  in 

BummoM  were  a  plaint  before  him  of  Shean  and  party  v.  Lee  and  party, 
entered,  bat 
all  those 

^™be  *^*^  i8%«an  and  party,  representing  the  St.    George  IJnited 

served,  and  Company,    Aimmoned   Lee  and    party  in    the   Warden's 

apSScame  ^oi^rt,  at  Ballarat,   "for  twenty-five  men's  ground,"  and 

on  no  order  obtained  a  decision  that  they  were  "  entitled  to  possession 

h&d  heeii 

made  under  ^^  ^^^^  claim  applied  for."  Lee  and  party  appealed  to  the 
the  proviso  to  Court  of   Mines.    In    the  appeal  summons    the    whole 

section  84,  to  . 

substitute  twenty-five  of  the  Complainants  before  the  Warden  were 

"o*^    r  nanied;  but  only  six  of  these  twenty-five  were    served, 

tiontopro-  When  the  appeal  came  on  for  hearing  in  the  Court  of 

Jndffefrom  Mi^^s,    it  was  obJQcted  that  there  was  no   jurisdiction, 

proceeding,  because  under  No.  32,  sec.  84,  the    whole  of  the    Com- 

the  Supreme        i-x  jijj.i_  -lj^t. 

Court  express-  plA-inants  were  named,   and  the  summons  had  not  been 

ed  an  opinion    served  either  upon  all  the  parties  named,  or  upon  such  of 

that  the 

Judge  of  the     them  as  appeared  to  the  Judge  to  represent  all.     It  was 

Court  of  contended,  too,  that  this  power  must  have  been  exercised 

at  the  hearing  before  the  hearing,  and  could  not  then  be  exercised.     The 

OTder  for  Judge  postponed  the  case,  to  give  an  opportunity  of  applying 

substituted  to  this  Court  for  a  prohibition  against  further  proceedings, 

service  on 

some  in  place    ^  ^^  Court  should  be  of  opinion  that  the  Court  of  Mines 

of  all.    The      ^ad  no  jurisdiction. 

Conrt  also 

condemned 

as  inconve-  Fellows. — Where  they  take  out  an  appeal  summons  they 

nient,  if  not  -^  '^^  ^ 

improper,  the  must  serve  it  on  all  interested.  All  who  are  named  must 
m^onfor*      ^  deemed  interested.     So  all  who  are  named  must  be 

prohibition  as 

a  means  of  * 

obtaining  the  opinion  of  the  Coort. 
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served  unlera  the  Judge  shall  before  the  hearing  have  said         1^^. 
that  a  less    number  may    represent    the    others.      The         jure 
proceeding    seems    different    from    that   on    an  original      ^^^|^ 
summons,   where    you    may    serve     some    only    of   the        Shsak. 
Defendants.      [Statoell,   C.    J. — Is     greater   particularity 
required  in  the  service  of  the  appeal  summons  than   in 
service  of  the  original  suit  ?]     There  may  be  good  reasons 
for  that :  like  a  capias  to  hold  to  bail.     [Stawell,  C.  J. — 
Are  not  the  words  of  the  proviso  inconsistent  with  your 
view?      The  words  are   "upon  such  of  them    as  shall 
appear,"  not  as  "  shall  have  appeared,"  to  the  Judge  suffi- 
ciently to  represent  all  the  parties  interested.     According 
to  your  view  they  never  can  be  safe  unless  they  serve  all. 
How  does  this  matter  come  before  us  P     The  Judge  has 
overruled  the  Objection,  and  then  our  opinion  is  asked.] 
That  course  seems  to  have  been  thought  convenient,  and 
not  disrespectful  to  the  Court. 

I 

• 

Stawell,  C.  J. — The  proviso  to  section  84  expressly 
meets  the  case.  All  the  Defendants  were  named,  and  it 
was  for  the  Judge  to  say  whether  all«hould  be  served  or 
such  only  of  them  as  appeared  to  him  sufficiently  to  repre- 
sent all.  We  think,  too,  that  he  might  make  the  order 
at  the  hearing.  We  certainly  should  not  interfere  by  pro- 
hibition. This  mode  of  asking  for  the  opinion  of  the 
Court,  on  motion  for  prohibition,  seems  inconvenient,  if 
not  improper. 

Itule  nisi  refused. 
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DAVIS,  Appbllakt,  v.  SPRENT,  Rehpoitdent. 

jCLPPEAL  case,  stated  by  the  Police  magistrate  at  Mel- 
bourne, for  the  opinion  of  the  Judges  of  the  Supreme 
Court. 

Wool/ Dams  was  informed  against  "  for  that  he  on  the  Ist 
'*  March,  at  Melbourne,  was  concerned  in  importing  certain 
prohibited  or  restricted  goods,  to  wit,  a  number  of  indecent 
or  obscene  prints,  paintings,  books,  cards,  lithographic  and 
other  engravings,  contrary  to  sees.  34  and  165  of  '  The 
'  Omtoms  Act,  1857,'  No.  13."  The  evidence  at  the  hearing 
was  stated  as  foUows : — 


"  That  the  Prosecutor  was  an  officer  of  the  Cnstoms  and  that  the 
Gommiesioner  of  Trade  and  Customs  had  elected  to  proceed  for  a  fine 
"  of  £100 ;  that  on  one  of  the  Ust  two  or  three  days  in  Fehruary, 
1865,  the  Defendant  applied  to  the  Prosecutor  to  dear  a  case  which 
he  said  had  arrived,  and  which  in  fact  did  arrive,  in  the  colony  from 
England  hy  a  ship  c%Ued  the  "  Southern  Ocean ; "  that  the  case  wsi 
"  landed ;  that  the  Defendant  inquired  of  the  Proeecutor  what  amount 
"  of  Customs'  dues  was  chargeable  upon  it ;  that,  in  reply,  the  Prose- 
"  cutor  informed  the  Defendant  that  the  Defendant  must  produce  the 
"  invoice  of  the  contents  before  the  Prosecutor  could  answer  that 
"  inquiry ;  and  that  thereupon  the  Defendant  did  produce  to  the 
"  Prosecutor  the  invoice  of  the  said  contents.  The  invoice,  which 
"  comprised  all  the  goods  in  the  said  case  (including  the  pictures  here- 
"  inafter  mentioned)  was  produced  before  us,  and  was  merely  and 
only  a  list  of  the  goods  with  their  prices,  without  disdosing  the 
names  of  the  vendor,  vendee,  shipper,  or  consignee.  It  was  further 
proved  that  the  case  contained,  in  the  words  of  the  invoice,  'upwards 
"  'of  fifty  dozen  of  pictures,'  and  that  of  these  pictures  some  were 
"  indecent ;  that  the  case  had  a  false  bottom,  and  that  all  the  pictures 
were  placed  between  the  false  bottom  and  the  real  bottom  of  the  case, 
and  that  there  were  no  pictures  in  the  other  or  top  part  of  the  case. 
It  was  also  proved  that  before  the  case  was  opened  the  Defendant  on 
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On  an  infor- 
mation for 
breach  of  the 
Act  No.  18, 
sec  34,  by 
being  "  con- 
cerned in 
importing" 
indecent 
prints,  the 
evidence  was 
as  follows : — 
Defendant 
applied  to  a 
customs 
officer  to  clear 
a  case 
arrived  from 
England  by 
the  ship 
"  Southern 
Ocean,"   The 
case  was 
landed ; 
defendant 
asked  the 
amount  of 
duties;  the 
officer  asked 
for  the  in- 
voice, and 
defendant  pro- 
duced it.    The 
invoice  was 
"  merely  and 
only  a  list  of 
the  gpoods  with 
their  prices, 
without  dis- 
dosing the 
names  of  the 
vendor,  ven- 
dee, shipper, 
or  consignee 
The  case 
really  con- 
taineid,  as 

was  truly  stated  in  the  invoice,  "  upwards  of  fifty  dozen  of  pictures."    Some  of  these 
were  indecent.    The  case  had  a  false  bottom,  and  all  the  pictures  were  in  the  false 
bottom.    The  officer  said,  "  Why,  there's  a  false  bottom ;"  defendant  answered,  "  Oh, 
no ;  the  case  is  too  larg^  for  the  goods." 
Held,  on  appeal  after  conviction,  that  there  was  evidence  to  support  the  conviction. 
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prodneiiig  the  invoice  asked  the  FMiecutor  how  he,  the  Defendant, 
WM  to  describe  the  goods  in  his  entry ;  that  the  Prosecutor  told  the 
Defendant  that  he,  the  Prosecutor,  did  not  understand  the  invoice, 
and  asked  the  Defendant  to  explain  it ;  that  the  Defendant  there- 
upon passed  the  goods  by  an  entry  called  a  '  sight  entry/  and  the 
Defendant  himself  fetched  tools  to  open  the  case  (which  was  then 
itm  in  charge  of  the  Customs  Department),  and  in  the  presence  of 
Che  Prosecutor  and  another  officer  of  Customs,  opened  the  case ;  that 
on  the  case  being  opened,  and  the  goods  in  the  case  being  turned 
oat  of  it,  an  officer  of  Customs  said,  in  the  hearing  of  the  Defendant, 
'  Why,  there  is  a  fblse  bottom ;'  and  the  Defendant  answered,  '  Oh, 
'  no ;  the  case  is  too  large  for  the  goods.' " 


1865. 


The  magistrates  found  as  a  matter  of  £ek^  that  there  was 
no  direct  evidence  that  the  Defendant  was  aware  of  the 
contents  of  the  case  previous  to  its  being  opened ;  but  that 
there  was  indirect  evidence.  They  held  the  information 
proved,  and  fined  D<wis  £100  and  costs.    He  appealed. 

C.  A.  Smyth,  for  the  Bespondent,  the  informant  below, 
referred  to  sec.  220  of  the  Act  No.  13. 

Fellows  for  the  Appellant. 

The  CouBT  held  that  there  was  evidence  to  support  the 
conviction. 

Appeal  dUmiased. 


CBANBOTJENE  EOAD  BOAED,  Appellants,  v. 

WEDGE,  Eespokdbkt. 

-Ll  0  appearance  for  the  Appellants.   Notice  of  abandoning 
the  appeal  had  been  given. 

Pureell  for  the  Eespondent  asked  for  costs. 

^  appellant  gave  notice  of  abandoning  his  appeal.    The  respondent 
bearing,  and  daimed  full  costs.    The  appellant  did  not  appear. 
Seld  that  the  respondent  was  entitled  to  his  ftill  costs. 


Jwis22.  • 

After  an 
appeal  case 
from  Petty 
Sessions  to 
the  Supreme 
Court  had 
been  stated, 
appeared  at  the 
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1865.  StAWEU.,  C.  J. — Let  the  case  be  struck  out,  with  costs 

C&AirBonBNB    "Up  to  the  day  of  the  notice. 
BoAD  Board 

Wedge.  Furcell, — We  come  here  for  our  costs,  and  are  entitled 

to  get  full  costs.     Reg,  v,  Moreion  (m). 

Stawbll,  C.  J. — We  think  you  are  entitled  to  your  full 
costs. 

Struck  out  J  with  full  eonts 

(m)  4  Q.  B.,  146. 


GILL  V.  ELLERMAN. 


June  24. 

JB.  claimed 
and  occupied 
pastoral 
coantry,  also 
claimed  and 
occupied  by 
G, ;  but  before 
O.  issued  a 
writ  E.  gave 
up  the 
country  mu- 
tually claimed. 
G.  neverthe- 
less brought 
his  action  of 
trespass.    S, 
then  defended 
the  action, 
and  among 
other  pleas  he 
pleaded  a  plea 
of  not  pos- 
sessed, on 
which  he 
went  to  trial. 
The  verdict 
was  for  the 
plaintiff, 
damages  40«. 

Setd  by  the 
and  certificate 


T 


EESPASS.— At  the  trial,  25th  May,  before  Statoelh 
C.  J.,  at  Melbourne,  the  verdict  was  for  the  Plaintiff, 
damages  40«.  The  learned  Judge  was  not  asked  at  the 
time  to  certify  as  for  costs,  that  the  action  was  brought  to 
try  a  right. 

Allows  had,  on  a  subsequent  day,  moved  His  Honor  to 
grant  his  certificate,  and  His  Honor  had  reserved  his 
judgment  till  he  should  have  the  opportunity  of  consulting 
his- learned  brethren.     He  now  mentioned  the  matter  again. 

Stawell,  C.  J. — How  was  any  right  in  dispute  ?  Waa 
it  not  a  mere  trial  for  costs  P  The  grazing  country  claimed 
by  the  Plaintiff,  and  trespassed  upon  by  the  Defendant, 
was  given  up  by  him  before  the  action  was  brought. 

Fellows. — He  gave  up  the  land  on  the  24th  September, 
because  he  then  thought  it  not  worth  a  lawsuit ;  but  after- 
Judge  who  tried  the  cause,  that  the  action  was  brought  to  try  a  right ; 
for  costs  granted. 
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wards,  when  the  lawsuit  was  begun,  he  altered  his  mind,         18^5- 
and  contested  our  title  bj  a  plea  of  "  Not  possessed ; "  and 
he  continued  at  the  trial  under  that  plea  to  contend  that 
we  were  not,  and  that  he  was,  the  owner  of  the  country. 
Morison  V.  Salmon  (n), 

Stawell,  C.  J.,  after  consiiltation  and  consideration. — 
Well,  perhaps  so;  by  his  own  plea  he  brought  it  on 
himself.     I  will  certify  in  that  aspect. 

Certificate  granted, 
(i»)  2  M.  &  Gr.,  890. 

Note. — But,  quesre,  whether  this  certificate  could  he  said  to  be 
granted  "  immediately"  after  the  Terdict.  (3  &  4  Vie,,  cap.  xxiv.,  sec  2, 
adopted  by  No.  274,  see.  429.)  See  Grace  v.  CUnoh,  4  Q.  B.,  606 ; 
leech  V.  Lamb,  11  Ex.,  437.~Ei>. 


BANK  OF  AUSTRALASIA  i?.  WALTEES  akd 

Anothek. 


A 


June  24. 


CTION  by  endorsees  of  a  bill  of  exchange  drawn  by  a  bill  of  ex- 
lUtchie  upon  and  accepted  by  the  Defendants.  d^*°  n^b^*ff 

upon  W., 

The  defence  was,  that  the  bill  was  endorsed  specially  and  ^^  gndoi^ 
for  a  limited  purpose  only,   and  not  for  the  purpose  of  by  12.,  and 

Testing  the  property  of  the  bill  in  the  bank ;  was,  in  fact,  to  the  Bank 

of  Australasia 
for  discount. 
■fi.  was  overdrawn.  The  bank  reftiscd  to  discount  the  hill,  and  requested  E.  to  reduce 
his  overdraft;.  He  promised  to  reduce  his  overdraft,  but  did  not  do  so  otherwise  than 
by  leaving  with  the  bank  the  acceptance  of  TF.,  and  other  acceptances.  H^.'a  accep- 
tance  was  entered  by  the  bank  clerk  in  the  *  bills  for  collection  '  ledger.  B.  having 
^ft  the  acceptances  in  the  bank,  drew  a  further  cheque.  The  bank  clerk  **  found  the 
bill  of  exchant^e  in  the  bank  *  for  collection,' "  and  therefore  paid  the  cheque,  which  he 
wonld  not  otherwise  have  done.  After  an  action  on  the  bill  by  the  bank  against  W., 
in  which  the  verdict  was  for  the  plaintiff, 

Seld,  on  a  motion  for  a  rule  ntei  to  enter  a  nonsuit,  that  there  was  evidence  to  go  to 
Uie  jury  of  a  lien  on  the  bill  by  the  bank ;  and  that  the  bank  had  a  right  to  sue. 
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1866.         left  in  their  poBsession  only  "  for  collection ;"  and  that  the 
Bavk  op      bonk  had  neither  a  property  in,  nor  a  lien  upon,  the  bill, 
AT78TEALABIA   enabling  them  to  sue  upon  it. 


V, 

Waltsbs. 


Verdict  for  the  Plaintiff.  Leave  reserved  to  Defendants 
to  move  to  enter  a  nonsuit  on  the  Judge's  notes. 

The  following  is  a  copy  of  the  material  part  of  the  notes 
taken  by  the  Judge  (^Stawell,  C  J.)  at  the  trial  in  Mel- 
bourne (June  2)  : — 


Mr.  Fellows  for  Plaintiffs ;  Mr.  Dtuoson  for  Defendants. 

Bill  prodnced;  handwriting  admitted. 

Menry  Giles  Turner^  accountant  to  Plaintiff  Melbonme.  Enow 
drawer.  I  first  saw  this  bill  about  13th  or  14th  Janoary,  1865.  A 
cheque  of  Mr.  Bitchi^s  was  presented  for  payment.  I  found  the 
bill  of  exchange  in  the  bank  for  collection,  and  I  then  paid  the 
cheque.  His  account  was  overdrawn.  I  looked  to  see  what  further 
security  there  was,  and  on  the  strength  of  this  bill  I  paid  a  cheque 
of  £150,  which  I  would  not  otherwise  have  paid.  Mr.  Bitchie  had 
promised  to  reduce  that  overdraft,  but  he  did  not  do  so,  except  bj 
the  deposit  of  this  and  other  bills.  There  is  now  an  overdraft  of 
£1,000. 
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"  Cross-examined  by  Mr.  Dawson, — I  found  this  bill  in  the  '  Bills  fbr 
*  collection'  ledger." 


Dawson  now  moved  on  the  leave  reserved  for  a  rule  nisi 
to  enter  a  nonstdt.  He  argued,  firstly,  that  the  bank  had 
no  lien ;  secondly,  that  if  they  had  a  lien  they  had  no  right 
to  sue.  The  bank  was  a  special  bailee  for  the  purpose  of 
collection  only.  The  endorsement  passed  no  property. 
Bohiruon  v  Little  (p),  [Stawell,  C.  J. — ^It  is  difficult  to 
contend  that  there  was  no  evidence  to  go  to  the  jury  from 
which  they  could  infer  a  lien.  Bitchie  offered  the  bill  for 
discount.  They  refuse  that.  He  is  overdrawn,  and  has 
promised  to  reduce  his  overdraft.  He  further  overdraws, 
and  puts  in  this  bill.  The  bank  honors  the  overdraft 
because  of  this  bill.]  That  only  gave  them  a  lien  on  the 
proceeds.     They  refuse  to  discount  or  take  any  property  in 

(o)  9  Q.  B.,  602. 
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the  bill,  and  accept  the  special  function  of  collecting  it  in         ^^^' 
prospect  of  a  lien  on  the  proceeds.     Lucas  v,  Dorrien  (p).       Bant  op 
[Bany,  J. — It  was  offered  for  one  special  purpose.    That      ^stbalasi 
failed,  and  then  it  was  left  for  another  special  purpose — to      Waltbm. 
get  advances  upon  it.]     No,  for  collection  onlj.     If  other- 
wise, there  is  no  difference  between  a  bill  discounted,  and 
one  not  so.     But  conceding  the  lien,  they  had  no  right  to 
sue.    [Siawell,  C.  J. — That  seems  a  startling  proposition  in 
a  mercantile  community  !]     If  a  man  deposits  £500,000  of 
bills,  and  draws  a  cheque  for  £5,  can  the  bank  sue  on  all 
the   biUs    for  £600,000?      [Stawell,   C.  J.—Whj  not?] 
Because  it  would  be  absolutely  unreasonable  to  infer  that 
such  was  the  intention  of  the  parties,  and  lien  is  founded 
on  contract.      Williams  v.  Everett  {q)  ;  Rogerson  v.  Lad- 
Iroke  (r). 

Stawell,  C.  J. — The  facts  are  simple,  the  inference  fiom 
them  obvious,  and  the  law  clear.  Bitchie,  after  the  reAisal 
to  discount,  and  the  request  that  he  should  reduce  his 
overdraft,  leaves  the  acceptance  in  the  bank,  and  draws  a 
cheque  by  which  he  proposes  to  increase  his  overdraft.  He 
continues  his  request  for  advances,  and  leaves  the  accept- 
ance in  the  bank.  The  conclusion  from  that  is  not  only 
a  natural  but  almost  a  necessary  one,  that  he  offered  the 
bank  a  lien.  Having  a  lien,  and  having  also  a  property  in 
the  bill  aa  endorsees,  they  had  a  right  to  sue. 

Babbt,  J. — I  do  not  think  the  case  could  have  been 
withdrawn  from  the  jury.  I  think  there  is  evidence  from 
which  the  jury  were  enabled  to  conclude  that  Bitchie  by 
not  saying  that  he  withdrew  the  bill  as  one  for  discount, 
and  endorsed  it  for  another  and  a  limited  purpose  only, 
shewed  his  intention  that  the  limited  purpose  was  aban- 
doned, and  the  bill  left  for  advances  endorsed  generally, 
and  subject  to  the  usual  lien  of  bankers. 

(p)  7  Taunt.,  278.  (q)  14  East.,  581. 

(r)  1  Bing.,  93. 

W.  W.  4c  a'b.      vol.  II. — ^LAW.  H 


92 


SUPEEJVIE  COUET:  VICTOEIA. 


1866.  "Williams,  J. — I  alao  think  that  there  was  eTidence  to 

Bank  op       go  *o  the  jury  of  a  lien ;  and,  consequently,  that  the  •  bank 

AFBTRALAfllA     cOUld  SUO. 

Sule  nisi  refused. 


Waiteba. 


June  26. 


The  only  evi- 
dence in  corro- 
boration of  the 
mother  on  the 
making  of  a 
bastardy  order 
was,  that  the 
alleged  fatlier 
drove  the 
mother  home 
in  a  cart  on 
the  evening 
of  the  16th 
March,  and 
that  the  child 
was  bom  on 
the  Idth 
December 
following. 

Held,  that 
this  was  no 
sufficient 
corroboration 
in  a  material 
particular, 
and  appeal 
from  order 
allowed. 


CHAELES   PHILLIPS,  Appellant,   v.   IVIAET 
TOMLINSON,  Eespondkkt. 

VJASE  stated  by  Justices  in  Petty  Sessions  at  Gkelong, 
on  an  appeal  from  a  bastardy  order. 

The  evidence  of  paternity  was  stated  as  follows : — 


(( 


At  the  hearing  of  the  said  complaint,  Mary  Tomlinaon  stated 
"  upon  oath  that  Charles  Pkillipt  had  sexual  intercourse  with  her  on 
•*  the  evening  of  the  16th  March,  1864,  in  a  cart,  on  her  way  home. 
**  And  it  was  proved  before  us  that  Mary  Tomlinson  was  the  mother 
"  of  the  child  born  on  the  13th  December,  1864.  That  on  the  evening 
"  of  the  16th  March,  1864,  Charles  Phillips  drove  her  home  in  a 
"  cart,  and  they  were  seen  in  each  other's  company  on  that  day,  but 
**  not  afterwards." 


Billing  for  the  Appellant  referred  to  4  Vic.,  No.  4 ; 
Dickenson's  Quarter  Sess.,  tit.  Evidences  of  Paternity ;  and 
Taylor  on  Evidence,  sec.  832. 

No  appearance  in  support  of  the  order. 

The  CoTJBT  held  that  the  facts  stated  amounted  to  no 
sufficient  corroboration  in  a  material  particular. 


Appeal  allowed. 


CASES  AT  LAW.  93 


HANNA,  Appbllaht,  v.  SETMOTJB  EOAD  BOARD, 

EeSPONDENTS.  v.^-v^^ 

June  26. 


c. 


'ASE  stated  by  the  parties,  on  the  hearing  of  an  appeal  J?,  built  a 

to  Greneral  Sessions,  at  Kilmore,  of  Patrick  Hanna,  from  MajMty^on 

a  rate  made  by  the  Seymour  Boad  Board  on  Manna,  as  contract,  that 

occupier  of  a  toll-paying  bridge  over  the  Eiver  G-oulburn,  himself  by 

at  Seymour.    The  material  parts  of  the  case  were  as  follow  : —  le^y»"g  » toll 
•'  '■  for  seven 

years  on  the 
"  The  Reipondents  are  the  District  Road  Board  for  the  district  of  public  using 

"  Seymour,  oonstitnted  by,  or  in  eiistence  under  the  '  Local  Government  the  bridge. 

«  Act  1863 '  (No.  176).  The  AppeUant  is  a  contractor,  who  erected  the  A  Road  Board 

"  bridge  in  question  over  the  River  Goulbum,  at  Seymour.     The  rate-  Jf  *^  ^'  "* 

"  book  of  the  Respondents,  bearing  date   the  18th  day  of  October,  ^^  ^^^    bridge 

"  1864,  shews  the  following  entry,  the  subject  matter  of  the  appeal: —  Qq  appealed 

" '  Bridge  over  the  River  (Joulburn  at  Seymour.'  to  General 

Sessions,  on 

"  The  following  is  a  copy  of  the  grounds  of  appeal  set  forth  in  the  ground 

*  Appelbint's  notice :— '  Ist.  Because  the  said  bridge  is  the  property  of  i^'Tt?^*** 

Her  Majesty.      2nd.  Because  it  is  used  for  public  purposes.     Srd.  i,rj(|o-e  was 

That  it  is  not  rateable  property.*  Her'^Hajosty's 

property,  and 

"  It  was  admitted  that  the  Patrick  Hanna  mentioned  in  that  entry  "  used  for 

"  was  the  AppeUant.     It  was  admitted  or  proved,  on  the  part  of  the  public  pur- 

"  Respondents,  that  the  said  bridge  is  upon  a  main  public  road,  and  P°^^*       ■*^"® 

"that  it  is  the  property  of  Her  Majesty.  That  the  *  Appropriation  Act  ^^^^^      q^ 

■  *  1864*  gives  £2,000  towards  the  construction  and  maintenance  of  appeal  to  the 

**  five  miles  of  public  road  approaching  the  bridge  each  way.     That  Supreme 

''the  bridge  was  built  by  the  Appellant  in  1862,  and  that  he  has  Court, 

"received  the  fees  ever  since.    The  bridge  toll-house  is  not  on  the  ^y^^^^^^\ 

"  bridge,  bat  on  the  public  road,  150  to  200  yards  from  the  bridge,  v^  exemut 

"  The  property  is  valued  at  the  rate  stated  because  the  tolls  produce  miist  he  used 

"  more  than  the  sum  which  the  bridge  is  rated  at.    There  is  another  purely  and 

"  gate  at  the  foot  of  the  bridge  in  a  place  on  the  roadside,  across  a  solely  for 

*•  back  track,  and  horses  and  carts  coming  through  that  also  pay  toll.  P"^^*^  P^^" 

"  There  is  no  foot  toll.     It  was  admitted  or  proved,  on  the  part  of  the  R^.  ^'*  fJ^ 

"  Appellant,  that  the  Appellant  found  the  money  to  erect  the  bridge,  ij^idj^e  sub- 

"  and  that  he  was  to  be  repaid  by  receiving  the  tolls,  with  the  con-  served  also  a 

"  corrence  and  sanction  of  the  Government ;  that  he  had  no  lease  of  private  pur- 

•*  the  bridge  from  the  Government ;  that  he  had  given  them  a  bond  of  P^^^'  ^^^  V^^- 

"£500  to  keep  the  bridge  iii  repair;   that  the  Respondents  did  ^^^  t    ^   't    • 

"  repairs  since  he  built  the  bridge ;  that  the  Appellant  has  received,  ^qj  exempt. 

"  and  still  continues  to  receive,  the  tolls  in  respect  of  passing  the  Appeal  dis- 

"  bridge;  that  the  Appellant  does  not  live  in  the  toll-house.     A  letter  missed  with- 

o  out  costs. 
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"  bearing  date  March,  1864,  from  the  Respondent!  to  the  (Government, 
"  marked  with  the  letter  A,  is  to  he  taken  as  part  of  this  case, 
"  snbject  to  an  objection  of  his  counsel  that  the  same  was  not  receiT- 
'*  able  as  evidence. 

"  It  was  sabmitted  and  contended  on  the  part  of  the  Respondents 
"  that  the  bridge  was  not  used  for  public  purposes  within  the  meaning  of 
•'  the  'Local  Oovemment  Act*  and  that  it  is  not  such  a  'public  purpose' 
"  if  there  is  any  private  benefit  annexed  to  it.  That  the  words 
"  'public  purposes'  mean  '  exclusively  public  purposes,'  and  not  where 

there  is  a  private  benefit  annexed. 


« 


"  It  was  submitted  and  contended  on  the  part  of  the  Appellant  thst 
he  was  merely  a  contractor  for  the  erection  of  the  bridge ;  that  he 
was  to  be  repaid  by  seven  annual  instalments,  and  that  he  was  merely 

"  a  tenant  at  will  or  at  sufferance,  and  liable  to  be  turned  out  at  any 

"  time. 


C( 


M 


"  The  Court  of  General  Sessions  found  as  a  fact  that  the  Appellant 
"  occupied  the  bridge,  and,  considering  that  the  same  was  not  '  land 
"'the  property  of  Her  Majesty'  and  'used  for  public  purposes,' 
"  allowed  the  rate,  and  dismissed  the  appeal,  subject  to  a  special  case 

to  the  Supreme  Court. 


« 


"  The  question  for  the  opinion  of  the  Supreme  Court  is,  whether  the 
"  property  above  mentioned  and  described  in  the  said  entry  extracted 
"  firom  the  district  rate-book  was  rateable  under  the  '  Local  Oovem- 
"  *  ment  Act  186^:  » 


The  material    part    of  the  letter  marked    A   was  u 
follows : — 


"  The  toll  for  crossing  the  Goulbum  at  Seymour,  if  in  oar  hands, 
"  would  realise  us  about  £1,500  per  year ;  but  this  toll  the  Oovemment 
"  has  let  to  Mr.  Hanna  for  a  period  of  seven  years,  and  we  are  debarred 
"  from  placing  any  toll-gate  within  five  miles  on  either  side  of  his  gate ; 
"  and,  although  we  are  thus  bound,  we  are  compelled  still  to  maintain 
"  this  piece  of  road  from  which  for  the  next  seven  jrears  we  cannot 
"  receive  a  penny." 


Fellow8  for  the  Eespondents,  in  support  of  the  order  of 
General  Sessions. 


Mackay  and  Wood  for  the  Appellant. 


CASES  AT  LAW.  ^^ 

The  authoritiea  cited  were :~  v2^^ 

For  the  Eespondents,  Bea;  v.  HurdU  («),  Beg,  v,  Har-      sby^our 
rowgate  Commissioners  (t),  Beg,  v.  Mayor  of  Harrowgate  (y).  Road  Boakd. 
Beg,  V.  Mersey  and  Irwell  Navigation  (w),  Beg.  v.  Marquis 
cf  Salisbury  (x) ,  Beg,  v.  Blackfriars Bridge  Commissioners  (  y) . 

For  the  Appellant,  Bex  v,  Nicholson  (z),  Williams  v. 
Janes  (a),  Beg.  v.  North  Shields  Company  (b). 

Stawell,  C.  J. — The  case  finds  that  this  bridge  was  the 
property  of  Her  Majesty,  and  that  it  was  occupied  by  the 
Appellant.  The  only  question,  therefore,  is  whether  it 
was  "  used  for  public  purposes."  To  be  deemed  so,  it 
must  be  purely  and  solely  used  for  such  purposes.  Here 
the  public  had  no  doubt  a  right  of  passage  over  the  bridge, 
hut  only  on  payment  of  a  toll;  so  that  it  was  not  for 
public  purposes  solely  ;  it  subserved  also  a  private  purpose. 
It  was,  therefore,  rateable. 

Appeal  dismissed,  but  without  costs. 


(i)  3  T.  B.,  497.  (y)  9  A.  &  E.,  128. 

(0  15  Q.  B.,  1,012.  («)  12  East.,  330. 

(v)  21  L.  J.,  M.  C,  160.  (a)  /».,  345. 

(w)  9  B.  &  C,  93.  (b)  22  L.  J.,  M.  C.  9. 
(x)  8  A.  &  £.,  716. 
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THE  CLUNES  UNITED  QTrAilTZ-MI]SlN&  COM- 
PA.NY,  Appellai^ts,  v.  THE  BOEOUGH  COUN- 
CIL  OF   CLUNES,  Eespondents. 


ijuESTION  of  law  submitted  hj  the  Chairman  of  the 
Court  of  General  Sessions  for  the  District  of  Buninyong, 
for  the  opinion  of  the  Supreme  Court,  under  the  Act 
No.  267,  see.  135,  as  follows  : — 


(( 


(( 


**  At  the  Coart  of  (xeneral  Sessions  of  the  Peace  for  the  district  of 
Buninyong,  holden  at  Ballarat  on  the  1st  day  of  June,  1865,  present 
John  Warrington  Rogers,  Esq.,  chairman  of  the  sidd  Court,  sitting 
"  alone. 

**  The  Clunes  United  Quartz  Mining  Company,  who  held  a  claim 
"  under  miners'  rights,  appealed  to  the  said  Court  under  the  provisions 
'<  of  sec.  200  of  the  '  Municipal  Institutiona  Act  1863 '  (No.  184),  against 
the  assessment  by  the  Borough  Council  of  Clunes,  under  the  said 
Act,  of  a  portion  of  the  company's  property,  situate  within  the 
borough  and  described  in  the  assessment  as  '  engine  and  battery  of 
'  twelve  heads,  blacksmith's  shop,  office,  and  store :  situation,  Clunes.' 


« 


f< 


« 


4< 


The  Clunes 
United  Quartz 
Mining  Com- 
pany were 
assessed  by 
the  Borough 
Council  of 
Clunes  for 
property 
described  in 
the  assessment 
thus : — 
"  Engine  and 
battery  of 
twelve  heads, 
blacksmith's 
shop,  office, 
and  store ; 
situation 
Clunes."    The 
company 
appealed  to 
General  Ses- 
sions, claiming 
nnder  the  Act 
No.  184,  sec. 
200,  that  the 
property  was 
exempt  as  a 
mine.    The 
General  Ses- 
sions stated  a 

case  under  the  Act  No.  267,  sec.  135.  On  the  face  of  the  case  it  appeared  that  the  engine 
and  battery,  shop,  and  office  were  all  on  the  company's  "  claim ;"  that  the  engine  and 
battery  were  used  exclusively  to  crush  quartz  of  the  company  taken  out  of  its  own 
claim ;  that  the  shop  was  used  exclusively  to  keep  in  order  the  tools  and  implements 
used  upon  the  claim,  and  in  connection  with  working  the  mine ;  and  that  the  office  was 
the  registered  office  of  the  company,  and  used  by  it  exclusively  for  its  business  in  con- 
nection with  the  mine ;  but  that  the  quartz  was  raised  by  a  separate  engine  close  to  tbe 
shaft ;  that  the  quartz  when  raised  was  put  into  trucks  at  the  shaft's  mouth,  and  ran 
upon  a  tramway  on  the  claim  to  the  battery. 

Held  that  the  engine  and  battery  were  necessary  adjuncts  to  the  "  mine,"  and  there- 
fore exempt ;  and  that  the  blacksmith's  shop  and  office  were  not  necessary  adjuncts, 
and  therefore  not  exempt. 

Semhle  that  under  the  Act  No.  267,  sees.  135  and  159,  the  proper  course  for  taking 
the  opinion  of  the  Supreme  Court  is  for  the  Court  of  General  Sessions  first  to  make  an 
order,  and  then  state  a  case. 


c< 


llie  company  claimed  exemption  under  sec.  182  of  the  said  Act, 
upon  the  ground  that  the  property  assessed  was  upon  the  '  claim,' 

"  which  was  a  mine,  and  that  the  buildings  and  machinery,  and  the 
land  upon  which  they  stood,  were  used  exclusively  for  the  purposes 

"  of  the  mine,  and,  therefore,  came  within  the  exemption  of  '  mines ' 

"  in  the  said  section. 


« 
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"  The  Respondents  admitted  that  the  engine,  battery,  smith's  shop, 
"  and  office,  were  upon  the  Appellants' '  claim,'  as  that  term  is  used  in 
"  the  *  Gold-fields  Act ;'  that  the  engine  and  battery  were  used  exclu- 
"  sively  for  crushing  the  quartz  of  the  company  taken  out  of  the  claim, 
"and  extracting  the  gold  from  it,*  the  company  not  crushing  the 
"  quartz  of  any  other  company  or  claim ;  that  the  blacksmiths'  shop 
**  was  used  exclusively  for  the  keeping  in  working  order  the  tools  and 
"  implements  used  upon  the  claim  and  in  connection  with  working  the 
"  mine;  and  that  the  '  office '  was  also  upon  the  clum,  and  was  the 
"  registered  office  of  the  company,  and  was  used  exclusively  for  the 
"  purposes  of  the  company  in  connection  with  the  mine. 

"  The  Appellants  admitted  that  the  quartz  was  raised  by  a  separate 
"  engine,  erected  close  to  the  shaft ;  and  that  the  quartz,  when  raised, 
"  was  pat  into  trucks  at  the  shaft's  mouth,  and  run  upon  a  tramway, 
"  also  upon  the  claim,  to  the  battery,  the  tramway  thereon  connecting 
*'  the  shaft's  mouth. 

"  The  facts  were  found  by  the  Court  as  stated  in  this  case  as  admitted 
"by  the  Appellants  and  Respondents  respectively;' and  upon  those 
"  facts  the  Court,  upon  the   application  of  the  Respondents,  and  in 

exercise  of  the  power  conferred  upon  it  by  sec.  135  of  28th  llc^  No. 
**  267,  reserved  the  following  question  of  law  for  the  opinion  of  the 
**  Supreme  Court,  viz. : — Upon  the  facts  above  stated,  was  the  property 
"  assessed  rateable  property  under  the  '  Municipal  Institutions  Act 
"  *  1863  r 


u 


1865. 

Clunes 

UXITED 
COXPAUY 

r. 

Borough 
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"  It  was  agreed  between  the  parties  that,  if  the  Supreme  Court 
"  should  answer  the  question  in  the  negative,  then  that  the  appeal 
"  should  be  allowed  with  costs ;  and  that  if  the  Supreme  Court  should 
**  answer  the  question  in  the  affirmative,  then  the  appeal  should  be 
"  dismissed  without  costs. 

*<*Dated  at  Ballarat  this  19th  day  of  June,  a.d.  1865. 

"  J.  W.  ROOBBS, 

**  Chairman  of  General  Sessions,  Ballarat." 

Irelandy  Q.C.,  Trench^  and  Wood  for  the  Appellants. 

Dawfon  and  Mllowt  for  the  Eespondents. 

The  authoiitieB  referred  to  were — Davidson  and  others 
V.  The  Stawell  Boad  Board  (c)  ;  Baiiibridge  on  Mines,  2nd 
ed.,  478 ;  and  BtMrms  v.  Traill  (J). 


(e)  Ante  VoL  1.,  Law,  79. 


{d)  3  Ex.,  344. 
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Towardfl  the  end  of  the  argument,  the  Court  took 
notice  of  the  legislation  in  sees.  135  and  159  of  the  Act 
No.  267,  and  felt  a  difficulty  as  to  the  proper  way  of 
stating  such  a  case  as  this,  £Lnd  the  proper  way  of  dealing 
with  it. 

Stawell,  C.  J. — What  is  the  modtie  operandi  on  a  case 
stated  in  this  way  ?  It  seems  to  be  an  order  made  con- 
tingent on  a  case  stated.  But  how  is  this  Court  to  difipose 
of  such  an  order  ?  Kow  can  we  affirm  or  quash  such  aa 
order  ? 

Dawson. — No  doubt  it  is  not  strictly  formal. 

Fellows. — Tes,  that  is  so.  But  the  other  side  consents ; 
and  it  is  only  an  intimation  of  the  opinion  of  the  Court; 
that  is  desired. 

Wood. — It  was,  in  fact,  the  other  side  that  desired  it  in 
this  way. 

After  much  discussion,  the  Court  concluded  that  it  was 
better  not  to  decide  this  point  of  practice  till  it  had  been 
specifically  argued,  as  there  appeared  difficulties  both  ways. 
But  at  this  stage  the  finishing  words  of  sec.  159  of  the  Act 
No.  267  had  not  been  noticed.  The  Court  at  last  took 
notice  of  these  words. 

Stawell,  C.  J. — ^The  words  at  the  end  of  sec.  159  leave 
no  doubt  on  the  matter — the  "  case  stated  "  is  there  spoken 
of  as  being  stated  in  relation  to  an  order  previously  made. 


After  further  discussion,  it  was  resolved  by  the  Court, 
with  the  consent  of  all  parties,  that  the  case  be  remitted 
back  to  the  G-eneral  Sessions  to  quash  the  rate  or  affirm 
it,  as  might  seem  to  it  proper,  in  accordance  with  the 
opinion  of  this  Court. 
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The  CoiTET  was  of  opinion,  on  the  points  submitted  to 
it,  that  the  battery,  as  a  necessary  adjunct  to  the  mine, 
was  along  with  the  mine  exempted  from  rates  ;  but  that  the 
other  property,  as  no  such  necessary  adjunct,  was  not 
exempted,  and  was  liable  to  rates. 

Ccae  remitted^  with  the  opinion  of  the 
Court. 


1865. 

CLUNEfl 

United 
Company 

V. 
BOBOUOH 

Council  op 
Clunes. 


DE  LA  CHAPELLE  v,  DOWNIE. 


T 


June  22,  28. 


EESPASS  for  eviction  of  Plaintiff  from  his  occupation  By  a  written 
of  the   Alhambra  Assembly  Rooms,  Bourke-street,  Mel-  drawn  by  ' 
bourne.     The  verdict  at  the  trial  (15th  June)  was  for  the  ^  Chapelle, 

a  French 

Plaintiff;  damages  £634,   or  six  months    profits.     Leave  viscount, 
was  given  to  the  Defendant  to  move  to  enter  a  nonsuit  if  „  *  ^^,^^  *?, 
the  Court  should  be  of  opinion  that  the  document  under  viscount  "  the 
which  the  Plaintiff  had  occupied  was  not  a  demise.  haU^  first'^^^ 

floor."  of  the 
.Anstrtilia 

The  document  under  which  Plaintiff  had  occupied  was  pelix  Hotel, 
prepared  by  himself,  and  was  as  follows : —  "  *°  )^,  called 

f^    r  J  '  the  Alhambra 

Assembly 

«  Melbourne,  April  23,  1862.       Rooms,"  in 

consideration 
"  Agreement  between  Mr.  Charles  Downie  and  le  Viacomte  Alfred  ^f  2^.  a  week 

"  de  la  Chapellef  both  in  the  City  of  Melbourne.  and  payment 

for  g9B  con- 
"  Mr.  Charles  Downie  agrees  to  rent  to  M.  Alfred  de  la  Chapelle   gumed  durinir 

**  the  rooms,  concert-hall,  113^  Bourke-street  east,  first  floor  (upstairs)  the  perfonn- 

**  of  the  Anstralia  Felix  Hotel  (these  rooms  to  be  called  the  Alhambra  anccs  in  the 

"  Assembly  Booms).    This  rent  in  consideration  of  1*.  a  week,  and  the  assembly 

"  payment  by  M.  de  la  Chapelle  of  the  amount  of  the  gas  wliich  will  '°°'"«i,  ,, 

rooms  to 
"belong  "  to  the  viscount  "  from  noon  to  midnight  every  day  for  six  months,  from  the 
24ih  April,  1862,  except  for  two  days  in  every  fortnight,  when  they  can  be  appro- 
priated to  the  use  of  the  Odd  Fellows'  Association."  D.  having  evicted  the  viscount, 
the  latter  brought  trespass,  and  got  a  verdict  for  £634,  being  six  months'  profits  of 
the  Assembly  Booms.     On  motion  to  enter  a  nonsuit, 

Seld  that  the  instrument  contained  no  demise  for  six  months,  and  rule  fiw»  for 
Donsoit  made  absolute. 
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De  la 

Chapells 

V, 
DOWNIE. 


'*  be  consumed  during  the  performances  in  the  assembly  rooms  and 
"  halls  leading  to  the  rooms  (this  to  be  payable  weekly). 

**  The  use  of  the  above  rooms  will  belong  to  J/L.  de  la  Chapelle  from 
noon  to  midnight  every  day  for  six  months,  from  24th  April,  1862, 
except  for  two  days  in  every  fortnight,  when  they  can  be  appro- 
"  priated  to  the  use  of  the  Oddfellows'  Association. 


«< 


ft 


**  "U.  de  la  Chapelle  takes  this  engagement,  to  keep  the  above  rooms 
open  every  night,  for  concerts  or  entertainments  of  every  description 
(except  for  balls) ;  and  if  these  rooms  Were  kept  closed  for  three 
"  nights  following  after  the  day  of  the  opening  without  the  written 
"  consent  of  Mr.  Downie  the  agreement  should  be  annulled  by  that 

**fiM5t. 

*'  Chablbs  Dowkis. 
'*  The  room  rented  is  the  concert-hall." 


« 


tt 


Fellows  obtained  a  rule  nm,  pursuant  to  leave  reserved. 


Ireland,  Q.C.,  Adamson,  and  Atpinall  shewed  cause. — 
Though  it  is  not  easy  to  give  effect  to  this  document  as 
at  present  framed,  it  is  easy  to  frame  a  good  demise  out  of 
it,  without  adding  to  its  terms,  by  altering  their  collocation. 
Divide  it  into  three  paragraphs,  the  first  ending  at  the 
words  "  1*.  a  week."  The  first  part  contains  the  names  of 
the  parties,  words  of  demise,  and  a  reservation  of  rent. 
But  it  is  necessary  to  go  to  the  second  part  for  the  term  of 
the  demise :  that  part  operates  as  a  habendum  for  the  term 
of  six  months.  Thus  we  get  the  parties,  a  good  demise, 
with  a  habendum  for  six  months,  at  a  stipulated  rent.  The 
rent  is  but  a  nominal  one  for  obvious  reasons,  the  house 
being  a  hotel,  to  which  it  is  desired  to  draw  the  custom  of 
the  frequenters  of  the  Assembly  Eooms.  Then  we  go  to 
the  third  part  for  special  clauses  in  the  nature  of  speeial 
covenants  as  to  the  terms  of  the  holding.  One  of  these  is 
as  to  the  user.  It  may  mean  that  the  lessee  need  not  use 
them,  or  that  he  may  use  them.  Another  is  a  relaxation 
as  to  the  Odd  Fellows  for  two  days  in  every  fortnight. 
This  does  not  render  the  demise  uncertain.  It  is  the 
relaxation  itself  which  alone  is  uncertain,  if  anything  be ; 
and  that  alone  which  is  therefore  bad  for  uncertainty  if 
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anjtlimg  be  so.  Lastly,  there  is  a  condition  of  forfeiture. 
This  document  must  be  constnied  most  strongly  against 
the  grantor.  As  a  question  of  intention,  there  can  be  no 
doubt  a  demise  was  intended.  The  very  reservation  of  so 
small  a  rent — equal  to  a  peppercorn  rent— is  significant 
that  a  demise  was  intended.  Bac,  Ah,,  tit.  Leiue,  Mar- 
greaves  v.  Mears  (/),  Tress  v.  Savage  (y),  Doe  d.  Sughes 
V.  Berry  (A),  Magheto  v.  Sutton  Sf  Mills  (j). 


1865. 

Db  la 

Chafbllb 

V, 
DOWNIB. 


Mkhie,  Q.C.,  Dawson,  Wood,  and  Fellows  for  the  rule. 
There  is  no  certain  demise  for  six  months  here.  The  Odd 
Fellows  might  have  come  in  for  any  two  days  they  liked 
of  every  fortnight.  This  is  not  an  exception  of  a  part  of 
the  subject  of  the  demise ;  but  an  uncertainty  as  to  the 
term  for  the  whole  of  the  subject  of  the  demise.  It'  is  at 
best  an  incorporeal  hereditament,  which  could  only  be 
demised  by  deed.  Bex  v.  St,  Giles' S'tn-the-Fields  (k), 
Bex  V,  Caoersham  (J). 

The  CooBT  held  that  the  document  contained  no  demise 
for  six  months. 

Bule  absolute  for  nonsuit. 


if)  6  Bing.,  244. 
iff)  4  E.  &  B.,  36. 
(A)  9  C.  A  P.,  494, 


0*)  4  E.  &  B.,  847. 
(k)  4  A.  &  E.,  495. 
(0  4  B.  &  C,  683. 
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Q 


EEGINA  V.  LYNCH. 


UESTION  of  law  reserved,  and  case  stated  by  Moles- 


X.  was  tried 

for  burglary 

and  receiving,    j^^j^   j     ^s  foUows  :— 

J.,  the  owner 

of  the  chattels 

"  The  prisoner,  John  Lynch,  was  tried  before  me  by  a  jury,  on  the 

"  15th  June  last,  at  the  Melbourne  Criminal  Sittings  of  the  Supreme 

"  Court,  commencing  that  day,  for  burglary  and  receiving,  and  con- 

"  victed  of  receiving,  and  afterwards  sentenced  to  two  years*  detention 

"  and  labor,  and  not  being  able  to  give  bail,  left  in  custody,  subject  to 

the  opinion  of  the  fiiU  Court,  whether  there  was  evidence  to  be  left 

to  the  jury  against  him.      A  pawnbroker,  Oeorge  Jameson,  gave 

evidence  to  shew  that  in  the  early  morning  of  the  24th  May  last,  his 

house  was  burglariously  entered,  and  various  articles  of  jewellery, 

earrings,  brooches,  rings,  &c.,  stolen,  and  that  he  afterwards  saw 

"  specified  articles  of  them  produced  at  the  Police  Court  inquiry  by 

Lewis  Samuel,  Absalom  Levi,  and  JEHzabeth  M^Caul^  respectively, 

and  there  identified  them.    Lewis  Samuel,  Absalom  Levi,  and  ElitO' 

beth  M*Caul,  all  pawnbrokers,  gave  evidence  to  shew  that  at  different 

'*  hours  of  May  2ith,  the  prisoner  had  pawned  such  articles  with  them 

•*  respectively,  and  that  such  articles  respectively  were  shewn  to  the 

"  witness  Jameson  at  the  Police  Court,  and  afterwards  handed  to  a 

detective  policeman;  but  inasmuch  as  none  of  these  articles  were 

produced  at  the  trial,  nor  any  evidence  given  to  account  for  their 

non-production,  I  doubted  whether  I  should  leave  the  case   to  the 

jury,   the  best  evidence  for  purposes  of   identification  not    being 

"  offered." 


stolen,  proved 
that  his  house 
was  burglari- 
ously entered 
on  24th  May, 
and  chattels 
stolen  which 
he  specified ; 
that  at  a 
police  enquiry 
the  specified 
chattels  were 
produced  by 
three  pawn- 
brokers, iden- 
tified by  L 
and  handed  to 
the  police. 
The  three 
pawnbrokers 
proved  that 
L.  pledged 
goods  with 
them  on  the 
21th  May, 
that  J. 
identified 
them  at  the 
police  inquiry, 
and  that  they 
were  handed 
to  the  police. 
But  none  of 
the  articles 
were  forth- 
coming at  the 
trial 

Meld,  after 
conviction,  on 
a  case  stated 

by  the  Judge,    pgnaable. 

that  the  pro-    ^ 

duction  of  the 

goods  at  the 

trial  was  not 

indispensable,  and  was  a  matter  for  the  jury,  who  might  be  satisfied  by  other  eyidenoe 

as  to  their  identity. 


tt 


It 


tt 


tt 


tt 


it 


tt 


tt 


tt 


tt 


tt 


tt 


Adamson  for  the  Crown. 


No  appearance  for  the  prisoner. 


The  CotTKT  held  that  the  non-production  of  the  articles 
at  the  trial  was  a  matter  for  the  jury ;  and  that  if  they 
were  satisfied  by  other  evidence  of  the  identity  of  those 
articles,    their   production   on   the   trial   was    not    indis- 


Conviction  affirmed. 
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SCOTTISH  AND    COENISH  GOLD-MINING  COM- 
PANY,   Appellants,   v.   GREAT  GULF   GOLD-        1865. 
MINING  COMPANY,  Eespondents.  "j^^Z^, 

July  5. 


A: 


.PPEAL,  in  the  form  of  a  case  stated  by  the  parties,  to  There  are  but 

a  suit  in  the  Court  of  Mines  at  Ballarat.  two  sorts  of 

mining:  claims 

— frontage 
I  The  Scottish  and  Cornish  Company  were  registered  for  block^claims 

a  frontage  claim  on  the  Scottish  lead.     The  Great  Gulf  There  is  no 

r\  'ii^i^x  !•  ^1       subdivision  of 

Company  were  registered  for   a  frontage    claim  on  the  block  claims 
Prospect  lead.     There  had  been  a  suit  between  the  two  ^"*p  block 

.  ,  1  ,  .       ,       claims,  and 

companies  as  to  whether  certain  golden  ground  was  in  the  «  block  quartz 

frontage  claim  of  the  former  company  on  the  Scottish  Lead,  ?*\T^'"f  ^ 

or  in  the  frontage  claim  of  the  latter  company   on  the  block  claim, 

Prospect   Lead.     There  had  been  a  decree   in  this   suit  tered  onfy  as 

which  decided,  as  the  latter  company  now  contended,  in  for  a  "  block 

favor  of  their  Prospect  Lead,  but,  as  the  former  company  i^^unreslricTed 

now  contended,  only  against  their  Scottish  Lead.  »»d  unlimited 

in  his  rights 
as  holder  of  a 

The  Great  Gulf  Company  were  also  reffisteredin  respect  "^^^ck  claim" 

y      ■'  °  ^         pure  and 

of  another  claim  covering  the  same  ground.     This  other  simple ,-  and 

claim  was  termed  a  "  block  quartz  claim,"  and  their  regis-  J^n^Jbe  zold^ 

f  tration  for  it  was  prior  to  the  registration  of  the  Scottish  within  the 

I  and   Comisb    Company   for  their  frontage  claim  on  the  hi^clalm 

Scottish  Lead.     But  the  Scottish  and  Cornish  Company  whether  the 

.         {?old  be  in  soil 

were  also  registered  in  respect  of  yet  another  claim  covering  or  in  quai-tz. 
f  the  same  land.     This  claim  was  a  frontage  claim  on  the 

Black  Lead,  and  their  registration  for  this  claim  was  prior 
to  the  registration  of  their  opponents  for  the  "  block  quartz 
"claim."  Lastly,  it  was  a  question  of  fact  in  the  suit 
whether  the  gold  taken  was  on  the  Black  Lead,  or  on 
another  lead  for  which  the  Great  Gulf  Company  had  yet 
another  registration  prior  to  all.  This  question  of  fact 
depended  on  another  question  of  fact — whether  the  Black 
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1865.  Lead  had,  or  had  not,  in  mining  language,  "jimctioned" 

Scottish  with  the  other  lead. 

Ain>    COBNISH 
Ck)MFANT 

V,  Hie  Judge  of  the  Court  of  Mines  granted  the  injunction 

^Comp^t!*  praye<i  ^J  t^e  Great  Gulf  Company.     Erom  that  decision 
the  Scottish  and  Cornish  Company  now  appealed. 


Bunny,  Fellows,  and  Kolroyd  for  the  Appellants.  j 

I 

! 
J,  W.  Stephen  and  Wood  for  the  Eespondents. 

The  argument  was  on  the  three  points — (1)  Can  there 
be  more  than  two  species  of  claim — block  claims,  and 
frontage  claims  ?  Is  there  any  sub-species  of  ".quartz  block 
claims  ?'*  (2)  Had  the  Judge  decided  only  against  the 
claim  of  the  Appellants,  or  also  for  the  claim  of  the 
Eespondents  ?  (3)  Was  this  point  rightly  decided  on  the 
facts? 

Under  the  first  point,  it  was  contended  for  the 
Appellants  that  a  "  block  quartz  claim  "  is  of  a  limited  and 
special  nature,  both  in  area  and  nature ;  that  by  nature  it 
gives  the  owner  only  the  gold  in  the  quartz  reef,  and  not 
any  gold  found  in  the  soil  outside  the  quartz  reef ;  and 
that  the  Eespondents,  by  taking  their  block  claim  as  a 
"block  quartz  claim,"  estopped  themselves  from  claiming 
any  gold  other  than  that  which  was  in  the  claim  as  a 
"  block  quartz  claim. 

Cur.  adv.  vult. 


July  5.  Stawisll,  C.  J.,  now   delivered   the  judgment  of  the 

Court : — 

This  block  claim  of  the  Eespondents  (the  Plaintiffs  in 
the  Coiurt  of  Mines)  is  termed  a  "  block  quartz  claim," 


CASES  AT  LAW.  105 

and  it  was  contended  for  the  Appellants  that  thia  sort  of         1®^^- 

claim  is  of  a  different  kind  to  the  ordinary  "  block  claim."       Scottish 

But  the  by-laws  draw  no  distinction  such  aa  .that  con-  ^compant^* 

tended  for.      There  is  no  difference  between  quartz  and  ©. 

alluvial  block  claims.     The  subdivision  "block-quartz"  is      coMPANYi 

in  fact  a  misnomer.     The  object  of  the  framers  of  the  law 

was  to  do  away  with  that  distinction,  and  establish  but  two 

divisions — ^frontage  claims  and  block  claims,  whether  the 

latter  are  for  extracting  gold  from  quartz  or  from  any  kind 

of  soil.    At  the  trial  it  was  contended  for  the  Defendants 

that  the  ij^aintiffs  being  the  holders  of  a  "  block  quartz 

claim"    only,  were  limited  to   the  gold  found  by  them 

in  their  quartz  reef,  and  were  not  entitled  to  any  gold 

found  outside  the  reef,  in  the  soil  within  the  boundaries  of 

their  ''block  quartz  claim."      Such  a  construction  is  at 

variance  vnth  the  by-laws,  which  under  the  Act  give  to 

the  owner  of  every  block  claim,  equally  with  the  owner 

of  a  frontage  claim,  all  the  gold  within  the  boundaries  of 

that  claim,  whether  in  soil  or  in  quartz.     That  view  was 

very  lately  upheld  by  this  Court,  and  is  the  opinion  of  the 

Court  now. 

The  remainder  of  the  judgment  applied  this  view  of  the 
law  to  the  facts  of  the  case. 

Appeal  dismised. 
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M.  purchased 
in  1857  a 
"  one  twenty- 
fourth  part  or 
share  "  in  a 
certain  mining 
claim  on 
WindmiU-hill, 
known  as 
"  Niemann's 
claim."     In 
September, 
being  in 
arrears  for 
calls,  he  left 
the  colony. 


MACKEPRANG-,   Appellaijt,   v.   WATSON    Aim 

OtHEBB,   E£SPOin)£NTB. 

xjLPPEAL  case  for  the  opinion  of  the  Supreme  Court, 
settled  by  the  Judge  of  the  Court  of  Mines  at  Sandhurst. 


Jacob  Mackeprang  sued  William  Watson  and  twelre 
others,  "  shareholders  in  a  certain  claim  called  or  known  as 
Niemann's  Claim,  or  the  Cinderella  Company,"  on  the  14th 
February,  1865,  in  the  Court  of  Mines.  He  prayed  for  a 
decree  declaring  him  "to  be  a  partner  with  the  Defendants, 
and  to  be  entitled  to  one  twenty-fourth  part  or  share  in  a 
certain  mining  claim  on  Windmill-hill,  California  Gully, 
In  July,  1863,  Sandhurst,  and  known  as  Niemann's  Claim,  or  the  Cin- 
notice^that  his  ^^^^^^  Company,  and  to  the  profits  thereof  since  the 
share  was  month  of  July,  1857  ;"  and  decreeing  that  the  partnership 

the  8th  De-  ^®  dissolved,  the  accounts  taken,  the  property  sold,  and  a 
ceinber,  1862.  j^gt  distribution  made.  He  ofiered  to  pay  what  should  be 
miner's  right  found  due  from  himself.  The  amount  named  which 
isei^^'^ln  ^^"^^  Defendants  might  pay  into  court  was  £999. 

February, 

At  the  hearing,  7th  March,  1865,  it  was  proved  for  the 
Plaintiff  that  in  July,  1857,  he  bought  "  a  twenty-fourth 
share  in  the  Cinderella  Qold-mining  Company  as  a 
co-partner  with  the  Defendants  in  a  claim  held  by  them  by 
virtue  of  miners'  rights ;"  that  he  went  to  New  Zealand 
September,  1862,  being  in  arrears  for  calls  due  to  the 
company  about  £14 ;  that  he  learned  by  a  letter  written 


1865,  he  sued 
the  other 
shareholders 
by  plaint  in 
the  Court  of 
Mines,  pray- 
ing not 
merely  as  a 
holder  of 
scrip  for  an 
account,  but 
for  a  declara- 


tion that  he 

was  a  partner,  and  entitled  to  one  twenty-fourth  part  or  share  of  the  mining  claim 
and  the  profits  thereof ;  and  for  a  decree  that  t)ie  partnership  be  dissolved  and  the 
property  sold,  and  a  just  distribution  made.  The  Judge  of  the  Court  of  Mines  held 
that  the  plaintifi'^s  title  to  relief  first  accrued  on  the  8th  December,  1862,  and  that  he 
was  not  entitled  to  any  relief  as  a  co-partner,  because  he  had  no  miner's  right  at  that 
time ;  and  the  Judge  refused  leave  to  amend  by  leaving  out  the  word  "  claim,"  and  by 
limiting  the  prayer  to  relief  from  December,  1864,  the  date  of  the  plaintiflPs  miner's 
right.  On  appeal  in  the  form  of  a  case  settled  by  the  Judge, 
Held  that  the  Judge  of  the  Court  of  Mines  was  right. 
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2drd  July,  1863,  that  Us  share  was  ''  forfeited  on  the  8th         1^65. 
December,  1862 ;"  and  that  he  was  not  the  holder  of  a  M^cxiPRAifa 
miner^s  right  on  the  8th  December,  1862.     There  was,  in      ,,_  ^' 
fact,  no  eyidence  that  he  held  a  miner's  right  at  the  time 
of  his  purchase  into  the  company  in  1857,  or  ever  obtained 
one  after  that  until  December,  1864. 

It  was  contended  for  the  Defendants  that  under  the 
"  GoId^JieJdsAct"  (m), «  Plaintiff  was  not  entitled  to  institute 
proceedings  in  the  Court  of  Mines  for  relief  against  the 
Defendants  as  his  co-partners,  he  not  having  been  the 
holder  of  a  miner's  right  at  the  date  of  his  alleged  exclu- 
sion,  that  being  the  time  when  the  title  to  such  relief 
*  first  arose  or  accrued.'  " 

It  was  contended  for  Plaintiff  that  it  was  not  necessary, 
to  entitle  him  to  relief  as  against  the  Defendants,  that  he 
should  haye  been  the  holder  of  a  miner's  right ;  and  that, 
at  least,  he  should  have  relief  as  from  December,  1864,  the 
date  of  his  miner's  right.  It  was  also  offered  for  the  Plain- 
tiff to  limit  the  suit  to  a  decree  for  an  account  as  against 
the  Defendants,  and  leave  was  asked  to  amend  accordingly, 
should  the  Court  think  the  objection  good. 

The  Judge  held  that  the  Plaintiff's  title  to  relief  ''  first 
arose  or  accrued"  upon  the  alleged  exclusion  on  the  8th 
December,  1862,  and  that  he  was  not  entitled  to  any  relief 
as  a  co-partner  in  such  company  ;  and,  therefore,  dismissed 
the  suit. 

The  Plaintiff  appealed. 

J.  W,  Stephen  for  the  Appellant. 

Mortley  and  Wood  for  the  Bespondents. 

(m)  No.  82,  sec.  90. 
W.  W.  Ac  a'B.      vol.  TI. — LAW.  I 
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1865.  On  the  one  side  reference  was  made  to  J(me9  v.  Abraham 

M^CKEFB^NG    (^)>  aiid  on  the  other  to  Renwick  v.  JlPCulloch,  (p),  Lee  v. 
BoherUon  (p),  and  the  Act  No.  115,  sec.  8. 

Cur.  adv,  vult. 


Watson. 


JulyS,  Stawell,  C.  J. — The  Appellant  (the  Plaintiff  in  the 

Court  of  Mines)  purchased  in  July,  1857,  "  a  one  twenty- 
fourth  part  or  share  in  a  certain  mining  claim  on  Windmill- 
hill,  California  Gully,  and  known  as  *  Niemann's  claim.*  " 
The  share  at  that  time  was  what  it  purports  to  be,  namely, 
an  actual  share  in  a  "  claim."  In  September,  1862, 
the  Plaintiff  left  this  colony  for  New  Zealand,  being  in 
arrears  for  calls  to  his  company.  In  July,  1863,  he  received 
from  his  partners  a  notice,  that  in  accordance  with  the 
terms  of  the  constitution  of  the  company,  his  shares  had 
been  forfeited  on  the  8th  December,  1862.  In  December, 
1864,  haying  returned  to  the  colony,  he  took  out  a  miner*s 
right.  In  February  of  this  year  he  instituted  the  present 
suit.  The  suit  is  not  brought  by  him  merely  for  an  account  as 
a  holder  of  scrip  in  the  capital  of  the  company  as  now 
established — he,  perhaps,  might  have  instituted  such  a  suit 
and  obtained  redress — but  by  this  suit  he  aaks  a  declaration 
that  he  is  a  partner  with  the  Defendants,  and  entitled  to 
one  twenty-fourth  part  or  share  of  the  mining  claim  known 
as  Niemann's  claim,  and  the  profits  thereof,  since  the 
month  of  July,  1857,  and  to  have  the  partnership  dissolved, 
the  accounts  taken,  and  the  property  sold,  and  a  just 
distribution  of  the  proceeds.  In  point  of  fact,  it  is  an 
ordinary  suit  by  a  partner,  for  dissolution  and  winding  up 
of  a  co-partnership  in  a  mining  claim. 


At  the  hearing,  the  Defendants  objected  that,  as  the 
Plaintiff  had  not  a  miner's  right  in  July,  1863,  when  the 
cause  of  action  arose,  he  was  unable,  under  section  90  of 

(»)  2  Wy.  &  \V.  Law,  158.  (o)  AnU,  Vol.  I.,  Law,  48. 

(p)  1  Wy.  &  W.,  Eq.,  390. 
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the  "  Gold-fields  Act;'  No.  32,  to  maintain  this  suit.     The       ^^^^ 
Plaintiff's  counsel  offered  to  limit  the  suit  to  one  for  an  Mackefbano 
account.     But  the  Judge  of  the  Court  of  Mines  would  not      ^^tsoit 
entertain  that  offer.     He  held  that  the  Plaintiff's  title  to 
relief  first  accrued  on  the  exclusion  of  the  Plaintiff  on  the 
8th  December,  1862,  and  that,  having  then  no  miner's  right, 
he  was  not  entitled  to  relief  as  a  co -partner  in  the  company. 
We  think  that,  having  reference  to  the  form  of  this  suit 
and  the  relief  prayed  by  it,  it  was  properly  dismissed. 

We  do  not  wish  to  offer  an  opinion  whether  a  holder  of 
scrip  in  the  capital  of  a  mining  company,  not  asserting 
a  right  to  a  share  in  a  claim  in  which  such  company  may 
be  mining,  can  or  cannot  enforce  rights  as  a  scripholder 
without  holding  a  miner's  right.  But  in  ttiis  suit  he  goes 
for  a  share  in  the  claim,  as  a  claim  before  the  Act  passed, 
after  having  allowed  that  share  to  be  forfeited  by  non- 
payment of  calls. 

He  cannot  sue  for  relief  in  that  form  if  he  had  not  a 
miner's  right  when  his  cause  of  action  accrued,  and  we  will 
not  direct  an  amendment  in  the  form  of  his  suit,  for  the 
purpose  of  enabling  him  to  obtain  relief  in  another  form, 
when  the  Judge  of  the  Court  of  Mines,  with  all  the  facts 
and  circumstances  of  the  case  fidly  before  him  at  the 
hearing,  thought  it  the  proper  course  to  refuse  such 
amendment.  The  title  to  sue  accrued  when  he  had  not  a 
miner's  right,  and  we  think  this  bill  was  properly  dismissed. 

Babbt,  J. — This  suitor  was  a  miner  to  all  intents  and 
purposes ;  and  his  claim  is,  as  such  miner,  to  have  a  sub- 
stantial interest  in  the  mine  itself.  It  is,  in  my  opinion, 
not  necessary  to  go  further  than  that. 

Appeal  dismissed. 

END  OF  TRINITY  TERM. 
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Ik  the  Mattee  op   the  "EEAL  PEOPBETr  ACT," 

AND 

In  the  Mattee  op  CHAELES  WILLIAMSON. 


1866. 

Augutt  10. 

A  Judge  in    . 
Chambers  has 
110  jurisdiction 
to  entertain  a 
summons  hy  a 
person  seeking 
to  hring  pro- 
perty under 
the  *'Beal 
Property 
Act"  calling 
upon  a  cavea- 
tor to  shew 
cause  why  his 
caveat  forbid- 
ding the 
bringing  of 
such  property 
under  the  Act, 
should  not  be 
removed.  Sec- 
tion 81  of  the 
Act  (No.  140), 
authorises 
such  a 
summons 
only  in  the 
case  of  caveats 
against  deal- 
ing with  pro- 
perty already 
under  the  Act. 


[In  Chambees]  (^). 


Si 


SUMMONS  by  Charles  Williamson,  under  the  '' Beal 
Property  Acf^  (r),  calling  upon  Henry  Budge  and  others 
to  shew  cause  why  a  caveat  lodged  by  them,  forbidding  the 
bringing  under  the  Act  of  certain  land  which  WUliamton 
had  applied  to  have  brought  under  the  Act,  should  not  be 
removed. 

Holroydy  for  the  caveators,  took  a  preliminary  objection 
to  the  summons.  The  Act  only  gives  jurisdiction  to  a 
Judge  in  Chambers  in  the  case  of  caveats  lodged  under 
sec.  80,  in  respect  of  land  already  brought  under  the 
provisions  of  the  Act;  and  not  in  the  case  of  caveats  lodged 
under  sec.  21  against  bringing  land  under  the  provisions  of 
the  Act.  The  only  section  which  authorises  a  summons 
before  a  Judge  in  Chambers  is  sec.  81,  and  that  only 
speaks  of  '^such  caveat,*  referring  exclusively  to  caveats 
under  the  immediately  preceding  section. 

Webb  for  the  applicant  proprietor. — ^The  provisions  as 
to  lodging  caveats  are  in  sees.  21  and  80  respectively ;  the 
former  relating  exclusively  to  applications  to  bring  land 


(q)  Coram  Stawell,  C.  J. 


(r)  No.  140. 
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under  the  Act,  the  latter  excluBively  to  dealings  with  land      ^^SI^IJl/ 

already  under  the  Act.    But  sec.  81,  which  is  under  the         jn  re 

head  of  "  General  Provisions,"  requires    the    Eegistrar-  '^^^p^^ 

General,  upon  the  receipt  of  ^*  such  eaveaty*^  "  to  notify  the     Act,"  and 

'*  same  to  the  person  against  whose  application  to  bring  land  ^ixiLiajcbon. 

"  under  the  provisions  of  this  Act,  or  to  be  registered  as 

"  proprietor,  or,  as  the  case  may  be,  to  the  registered  pro- 

^'  prietor  against  whose  title  to  deal  with  land  under  the 

"  provisions  of  this  Act  such  caveat  has  been  lodged,  and 

**  such  applicant  proprietor,  or  registered  proprietor,  may 

"  if  he  think  fit  summon  the  caveator  before  the  Supreme 

"  Court  or  a  Judge,  to  shew  cause  why  such  caveat  should 

"  not  be  removed."     The  reference  here  to  caveat*  against 

bringing  land  under  the  provisions  of  the  Act,  and  the 

provision  enabling  the  "  applicant  proprietor  "  to  summon 

the  caveator  shew  that  this  clause  is  intended  to  apply  as 

well  to  caveat*  lodged  under  sec.  21  as  to  caveat*  lodged 

under  sec.  80.      The   expression  "applicant  proprietor" 

throughout  the  Act  is  used  only  in  reference  to  a  proprietor 

seeking  to  bring  land  under  the  Act,  the  term  "registered 

"  proprietor  "  being  applied  to  all  proprietors  of  land  under 

the  Act ;  and  therefore  sec.  81  gives  jurisdiction  to  a  Judge 

in  Chambers  in  the  case  of  a  proprietor  seeking  to  bring 

land  under  the  Act  wishing  to  have  a  caveat  against  him 

removed ;  and  that  is  the  case  of  the  present  Applicant. 

Stawell,  C.  J. — 'No  doubt  section  81  is  to  some  extent 
inaccurate  in  its  use  of  the  term  "  applicant  proprietor," 
but  I  do  not  think  it  could  have  been  the  intention  of  the 
Legislature  to  give  jurisdiction  to  a  Judge  in  Chambers 
to  deal  with  matters  of  such  vast  importance  as  might 
arise  imder  a  caveat  against  the  first  bringing  of  land 
under  the  operation  of  the  Act.  By  sections  22  and 
23  a  certain  course  is  pointed  out  in  the  case  of  caveats 
under  section  21,  and  the  caveator  has  three  months  given 
him  in  which  to  take  such  steps  as  he  may  think  proper. 
K  he  do  nothing  in  that  time  his  caveat  lapses.     After 
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having  made  Bucb  a  clear  provision  in  those  sections,  I 
do  not  think  the  Legislature  could  have  intended  that  the 
proceeding  on  a  summons  before  a  Judge  in  Chambers 
should  apply  to  caveats  und^r  section  21.  I  at  first  felt 
some  difficulty  from  the  language  of  section  81,  which 
would  in  its  terms  appear  to  apply  to  such  eaveaU ; 
but  that  difficulty  vanishes  altogether  when  I  see  the 
momentous  consequences,  and  possible  injury,  which  might 
result  to  the  parties  from  holding  that  a  title  was  to 
be  dealt  with  in  such  a  summary  manner.  I  do  not  think 
it  a  case  for  costs. 


Swmmons  dismissed  without  costs. 


CASES 

ARGUED  AND  DETERMINED 

IK  THX 

§t)Upvtmt  (J^outt  ot  Vittoxia, 

IN 

MICHAELMAS   TERM,    29  VICTORIA. 


The  Judges  who  sat  in  Banc  in  this  tenn  were — 

Stawell,  C.  J.  Williams,  J. 

Babbt,  J. 


TATHAM,  Makaoeb  op  the  Peince  of  Walks  Com-        ^^^ 
PABTT  (Limited),  Appellant,  v,  M*GILL  akb  Othebs,      v^^v^*^ 

T>  Ifov.  26,  28. 

Besfokdents.  ^' 

1865. 

S  September  1. 

FECIAL  case  for  the  opinion  of  the  Supreme  Court,  ^. 

stated  under  the  Act  No.  32,  section  70,  by  the  Judge  of  plaint  before  a 
the  Court  of  Mines  at  BaUarat.  ^'^^tolnt, 

the  Warden 

The    Prince    of  Wales    Company,  by  their    manager,  n&A  been  no 
Tatham,  lodged  a  complaint  before  the  Warden  against  encroachment. 
M^Oill  and  others,  for  an  encroachment  upon  the  claims  of  toVhe*c^^ 
the  company,  on  Cobbler's  Lead,  near  Sebastopol,  which  of  Mines,  the 

they  "  held  possession  of,  and  were  entitled  to  occupy,  at  ^  Evans  was 

cited  as  a 
decision,  that 
when  the  Warden  dismisses  a  comprint  there  is  no  appeal  to  the  Court  of  Mines.  On 
a  special  case  stated  by  the  Judge  of  the  Court  of  Mines,  the  Supreme  Court  reviewed 
its  decisions  in  Mullen  v.  Bray,  Wardle  o.  Evans,  and  Power  v,  McDermott,  and  held 
that  if  the  Court  of  Mines  should  find  that  there  had  in  fact  been  an  encroachment,  it 
would  be  competent  to  order  that  the  possession  so  encroached  upon  should  be  restored 
to  the  complainant ;  and  such  an  order  might  be  enforced  by  the  Court  of  Mines. 

W.  W.  &a'B.      vol.  II. — LAW.  K 
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"  the  time  of  the  making  of  the  said  encroachment,  and  do 
"  still  possess  and  are  entitled  to  occupy."  The  Warden 
heard  the  complaint,  and  found  that  "  no  encroachment 
"  had  been  made  on  the  claim  of  the  Complainants  by  the 
"  Defendants ;"  and  he  "  adjudged  the  same  accordingly." 
Against  this  decision  the  Complainants  below  appealed  to 
the  Court  of  Mines.  "When  the  appeal  came  on,  counsel 
for  the  Respondents  cited  Wardle  v.  Evans  (*),  in  this 
Court,  as  a  decision  that  when  the  Warden  determines  the 
defendants  before  him  to  have  made  no  encroachment, 
there  is  no  appeal  to  the  Court  of  Mines.  The  Judge 
thought  the  decision  in  point,  but  counsel  for  the  Appel- 
lants (the  Prince  of  Wales  Company)  requesting  him  to 
state  a  case  for  this  Court,  and  undertaking  to  pay  costs  of 
the  appeal  below  and  of  the  case  if  the  decision  of  this 
Court  should  be  against  the  right  of  appeal  from  the 
Warden  to  the  Court  of  Mines,  the  Judge  of  the  Court  of 
Mines  consented,  and  stated  this  case.  The  questions  put 
by  him  were  these : — "  (1.)  Can  the  Court  of  Mines  enter- 
"  tain,  hear,  and  determine,  the  appeal  ?  (2.)  In  the  event 
"  of  the  Warden's  decision  being  reversed,  can  the  Court 
"  of  Mines  order  the  execution  of  its  decision  ?" 


McDermott  for  the  Appellant. 
Bunny  for  the  Respondent. 


The  whole  debate  was  on  the  effect  of  the  prior  decisions 
of  the  Court  in  Wardle  v.  Evans  (*),  Bray  v.  Mullen  {t)j 
and  Bower  v.  McDermott  (v).  Cur.  adv.  vult. 


Babbt,  J.,  read  the  judgment  of  the  Court : — 

In  this  case,  on  complaint  that  the  Respondents  had 
encroached  upon  the  claims  of  the  Appellant's  company, 

(*)  AnU,  Vol.  I.,  Law,  188.  (t)  Ante,  Vol.  I.,  Law,  191,  ».  («) 

(»)  2  W.  &  W.,  Law,  241. 
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the  Warden  decided  tliat  there  bad  been  no  encroacbment. 
At  tbe  bearing  of  tbe  appeal  from  tbis  decision,  as  it  bad 
been  determined  merely  tbat  tbe  Eespondents  bad  not 
encroacbed,  a  doubt  arose  as  to  wbetber  tbe  Court  of 
Mines  could  entertain,  bear,  and  determine  tbe  appeal,  and 
in  tbe  event  of  tbe  Warden's  decision  being  set  aside, 
order  execution  of  tbe  decree  reversing  it ;  and  tbis  ques- 
tion, in  tbe  form  of  a  special  case,  was  reserved  for  our 
consideration. 


1865. 

Tatham 

V. 

M'Gill: 


Tbe  84tb  section  of  tbe  Act  21  Victoria,  No.  32,  grants 
an  appeal  from  tbe  decision  of  any  Warden  to  tbe  Court 
of  Mines,  and  empowers  tbat  Court  to  make  an  order 
reversing  or  varying  sucb  decision,  or  dismissing  sucb 
appeal,  and,  if  necessary,  to  order  restitution,  and  also  to 
award  costs.  Tbe  88tb  section  enacts  tbat  tbe  decision  of 
tbe  Warden,  if  tbe  appeal  sball  be  dismissed,  may  be 
enforced  as  if  no  sucb  appeal  bad  been  brougbt,  and  tbat 
sucb  decision,  if  varied  on  appeal,  may  be  enforced  so  and 
as  varied,  in  tbe  same  manner  as  if  it  bad  been  tbe  original 
decision  of  tbe  Warden,  and  bad  been  affirmed  on  appeal. 
Tbe  latter  section  contains  a  proviso  for  tbe  recovery  of 
damages  and  costs  awarded  by  a  decision  affirmed  or  varied, 
and  for  tbe  recovery  of  money  ordered  to  be  paid  into 
Court,  or  of  costs  decreed  on  appeal ;  and  also,  in  case  tbe 
Court  of  Appeal  sball  order  possession  of  any  claim,  or  of 
aoy  sbare  tberein,  to  be  restored  to  tbe  appellant,  tbe 
section  autborises  tbe  Warden  to  cause  possession  tbereof 
to  be  delivered  to  sucb  appellant.  But  no  provision  bas, 
in  express  terms,  been  made  for  tbe  enforcement  of  a 
reversal  of  tbe  decision  appealed  from.  Tbe  power  to 
appeal  is  apparently,  tberefore,  larger  tban  tbe  provision 
made  for  enforcing  tbe  decrees  of  tbe  Appellate  Courts. 
Hence  a  difficulty  bas  arisen  aa  to  tbose  Courts  enter- 
taining cases  in  wbicb  tbe  Warden,  on  complaint  of  a  party 
not  in  possession,  bas  merely  dismissed  tbat  complaint,  and 
not  disturbed  tbe  possession  of  eitber  plaintiff  or  defendant. 

K  2 


116  SUPEEME  COTJET:  VICTORIA. 

1865.  ^  In  the  case  of  Bray  v,  Mullen,  an  application  made  to 

a  Warden  to  place  the  appellant  in  posseBsion  of  ground 
which  he  alleged  had  been  abandoned,  was  refused.  On 
appeal  to  the  Court  of  Mines,  a  question  of  whether  the 
appeal  could  be  heard,  and  the  Warden^s  decision 
reTcrsed,  was  reserved — and  this  Court  concurring  in  the 
view  taken  by  the  Judge  of  the  Court  of  Mines,  held  that 
"varying"  did  not  include  "reversing,"  and  that  as  the 
appellant  had  not  been  in  occupation,  and  the  Court  of 
Mines  could  not,  therefore,  order  possession  of  the  ground 
to  be  restored  to  him,  there  was  no  mode  of  enforcing  the 
reversal  of  the  Warden's  decision.  In  the  subsequent  case 
of  Power  V,  McDermott,  a  rule  had  been  obtained  to 
compel  the  carrying  out  by  a  Warden  of  the  decision  of 
the  Court  of  Mines,  directing  the  appellants  to  be  put 
into  possession  of  ground  claimed  by  them ;  but  this  Court 
was  of  opinion  that  ordering  the  appellants  to  be  put 
in  possession  of  ground  not  previously  occupied  by  them 
was  not  "an  ordering  possession  of  any  claim  to  be 
"  restored  to  them,"  within  the  meaning  of  the  88th  sec- 
tion, and  the  rule  obtained  was  discharged.  In  the  later 
case,  Wardle  v.  JEvans,  a  complaint  that  the  water-right  of 
the  appellants  had  been  unlawfully  interfered  with,  was  dis- 
missed by  the  Warden.  On  appeal,  a  similar  question  to 
that  in  the  first  case  was  reserved,  and  this  Court  did  not 
feel  at  liberty  to  apply  the  words  of  the  88th  section  "  to 
"  restraining  an  interference  with  a  water-right,"  and 
therefore  answered  the  question  in  the  negative. 

In  the  present  instance,  however,  if  the  Appellate  Court 
should  be  of  opinion  that  the  complaint  dismissed  by  the 
Warden  ought  to  have  been  allowed,  and  that  the  Eespon- 
dents  had  encroached,  the  fact  wanting  in  the  first  case — 
viz.,  previous  possession  by  the  Appellants — ^would  be 
established ;  and  it  would  be  competent  to  order  that  pos- 
session of  the  part  of  the  claim  so  encroached  on  should 
be  restored  to  the  Appellants,  and  such  an  order  might  be 
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enforced.  We  think,  therefore,  that  the  question  submitted         ^®®S- 
to  us  should  be  answered,  as  regards  both  portions  of  it,  in       Tatham 
the  affirmative.  -,,^- 

The  circumstances  of  all  the  previous  cases  differed  in 
material  respects  from  those  of  the  present.  Still,  the  deci- 
sion at  which  we  have  now  arrived  may  appear  to 
conflict  in  spirit  with  the  views  we  previously  ex- 
pressed. In  the  later  case,  JPower  v.  McDermoti,  for 
instance,  the  suggestion  that  the  appellants,  though 
not  in  actual,  might  have  been  deemed  in  constructive 
possession  of  the  ground  they  claimed,  was  not  offered,  or 
the  case  presented  or  considered  in  that  aspect  by  the 
Court.  Not  in  Wardle  v.  Evans  was  it  contended  that, 
although  in  one  sense  a  water-right  was  not  part  of  a 
claim,  yet  that  as  an  adjunct  to  and  enjoyed  with  a  claim, 
it  might  be  so  far  considered  part  of  it  as  to  justify  the 
Court  holding  that  it  fell  within  the  sense  in  which  that 
word  is  used  in  the  88th  section. 

We  remain  of  opinion  that  we  are  not  at  liberty  to 
extend  the  meaning  of  the  word  "  varying"  so  as  to  include 
"reversing;"  but,  if  the  circumstances  of  the  case  will 
permit  the  Appellate  Court  making  an  order  which  is  com- 
prised within  any  subdivision  of  the  88th  section,  according 
to  its  fair  construction,  we  think  such  an  order  might  be 
enforced,  and  that  the  appeal  should  be  entertained.  The 
right  to  appeal  is  general,  given  in  express  terms,  *'  from 
"  the  decision  of  any  Warden."  We  think  such  a  right 
should — so  far  as  it  legitimately  may — be  upheld  by  the 
Court,  and  not  rendered  fruitless,  unless  it  is  clear  there  is 
no  mode  of  carrying  out  the  decision  which  the  Appellate 
Court  might  pronounce. 

Questions  answered  in  the  affirmative. 
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March  24,  30. 
September  1. 

M.  was  free- 
holder of 
premises,  on 
the  ground 
floor  of  which 
he  erected  a 
water-closet, 
so  constructed 
as  to  require  _ 

d^Uy^'^^He^  Plaintiff.      The  verdict  was  for   the    Plaintiff,    damages 

the  premises 
to  a  tenant. 
The  tenant 
used  water  in 
large  quanti- 
ties to  cleanse 
the  closet. 
The  water  so 
used  perco- 
lated through 
an  imperfect 
asphalte  chan- 
nel, into 
cellars  he- 
neath,  and 
thence  into 
the  cellar  of 
adjoining  pre- 
mises, occu- 
pied hy  McJE, 
and  others, 
where  it  he- 
fouled  and 
injured  goods 
there  stored. 
Jfcj^.  and 
others  sued  M, 
for  damages. 
On  rule  nUi 
for  nonsuit, 

JSeld  that  the  closet  per  te  was  not  a  nuisance ;  that  even  if  used,  the  application 
of  water  hy  the  tenant  to  cleanse  it  was  not  essential —other  modes  of  cleansing  might 
have  heen  adopted ;  and  that,  as  landlord,  the  defendant  was  not  liable  for  his  tenant's 
pets, 


McEWAN  Ain)  Othees  v.  MILLS. 

XAITLE  nisi  for  a  nonsuit  in  an  action  by  merchants 
having  stores  with  cellars  under  them,  in  Swaneton-street, 
against  the  freeholder  of  adjoining  stores,  let  by  him  to  a 
tenant,  to  recover  damages  for  injury  to  goods  caused  by 
foul  water  wrongfully  caused  by  the  Defendant  to  perco- 
late from  the  Defendant's  cellarge  into  the  cellars  of  the 


£134  16s.,  leave  being  reserved  to  the  Defendant  to  move 
for  a  nonsuit.  The  facts  appear  sufficiently  in  the  judgment. 

Billing  and  Tallows  shewed  cause, 

Wood  for  the  rule. 

The  authorities  cited  were  Rex  v,  Pedley  (w),  Bioh 
V.  Basfer/leld  (ai),  Todd  v.  Flight  (y),  Oandy  i?.  Juhben  (z), 
Mumford  v,  Oxford  (a),  Simpson  v.  Savage  (J),  and  Rosevoell 
V.  JPrior  (c). 

Our,  adv.  vult 


Babbt,  J.,  read  the  judgment  of  the  Court : — 

The  question  in  this  case  is,  whether  the  Defendant  was 
the  proper  person  to  be  sued.     The  declaration  was  for 


Seft^ 


(«o)  I  A.  &  E.,  822;    8   L.  J., 
Xv.S.,  M.  C,  121. 
(a?)  4  C.  B.,  805. 
(y)  9  C.  B.,  N.S.,  377. 


(«)  28  L.  J.,  Q.B ,  151, 

(a)  1  H.  &  N.,  84. 

\h)  1  C.  B.,  N.S.,  347. 

(c)  2Salk.,460. 
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wrongfully  permitting  water  to  escape  from  certain  cellars 
of  the  Defendant  into  a  warehouse  of  the  Plaintiffs.  The 
pleas  were  not  guilty,  Defendant  not  possessed,  and  a  special 
plea  that  the  water  in  Defendant's  cellars  was  rain  water 
that  had  fallen  on  higher  ground,  flowed  into  the  cellars, 
and  thence  escaped  into  the  warehouse  of  the  PlaintifiB, 
which  was  of  a  lower  level.  The  special  plea  was  not  sus- 
tained at  the  trial,  and  from  the  evidence  there  was  no 
reason  to  doubt  that  goods  in  the  warehouse  of  the  Plain- 
tiffs had  been  injured  by  other  water  artificially  polluted 
and  allowed  to  accumulate  in  and  escape  from  these  cellars. 
Without  further  explanation,  the  Plaintiffs  had  a  cause  of 
action  against  some  person ;  but  the  Defendant  himself 
was  not  in  occupation  of  the  premises — they  had  been  let 
to  a  tenant,  and  the  evidence  to  render  him  personally 
responsible  was,  that  previous  to  the  tenancy  he  had  placed 
on  the  floor  of  a  passage  belonging  to  the  demised  pre- 
mises, a  closet  so  constructed  sis  to  require  its  being  daily 
cleansed.  During  the  tenancy,  water  was  used  in  large 
quantities  to  flush  this  closet,  and  thus  remove  the  con- 
tents; the  water  so  used — in  consequence  of  the  asphalte, 
of  which  the  floor  was  formed,  not  extending  to  the  water 
channel — percolated  through  the  intermediate  space  into 
the  cellars  underneath,  and  thence  found  its  way  into  the 
Plaintiffs'  warehouse.  The  Defendant,  on  being  remon- 
strated with  by  one  of  the  Plaintiffs,  had  promised  to  have 
this  asphalte  repaired ;  and  there  was  evidence  that  he  had 
himself  used  the  closet  during  the  tenancy  and  before  the 
inundation  of  the  Plaintiffs'  warehouse.  The  jury  returned 
a  verdict  for  the  Plaintiffs,  damages  £134  16s. ;  and  the 
present  rule  was  obtained  on  the  grounds  (1)  that  there 
was  no  evidence  the  nuisance  was  occasioned  by  the 
Defendant,  and  (2)  that  he  was  not  answerable  for  the  acta 
of  his  tenant. 


1865. 
McEwAN 

V. 

Mills. 


The  cases  to  which  we  have  been  referred  support  the  pro- 
position that  a  landlord  is  not  responsible  for  a  nuisance 
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^^^  ^  occasioned  by  the  particular  mode  in  which  the  tenant 
may  think  fit  to  use  the  premises.  In  order  to  make  the 
landlord  liable  the  nuisance  must  have  been  in  existence 
as  a  nuisance  at  the  time  of  the  commencement  of  the 
tenancy,  or  must  have  arisen  from  a  mode  of  using  adopted 
in  pursuance  of  the  contract  between  the  parties,  or  been 
caused  by  an  omission  or  neglect  of  duty  properly  imposed 
on  the  landlord.  As  summed  up  in  Ibdd  v.  Flight — 
"  If  wrong  causing  damage  arises  from  the  nonfeasance  or 
^*  misfeasance  of  the  lessor,  the  party  suffering  wrong  may 
"  sue  him."  Now  the  closet  in  this  case  was  not  per  se  a 
nuisance.  It  need  not  have  been  used  at  aU.  Whether 
used  or  not,  the  landlord  would  still  have  been  entitled  to 
the  rent  reserved.  Even  if  used,  the  application  of  water 
was  not  essential ;  other  means  might  have  been  devised 
for  removing  the  contents.  Flushing  with  water  might 
have  been  the  simplest  and  most  effectual,  but  it  was  the 
adoption  of  this  particular  mode  by  the  tenant  which 
caused  the  nuisance. 

The  Plaintiffs,  however,  rely  on  the  promise  of  the  De- 
fendant to  have  the  asphalte  repaired.  The  Defendant 
may  have  made  that  promise  solely  from  a  desire  that 
premises  belonging  to  him,  though  let  to  a  tenant,  should 
be  placed  in  a  proper  condition.  As  owner,  he  was 
interested  in  removing  any  grounds  of  complaint  re- 
specting them,  but  his  knowledge  or  admission  of  the 
existence  of  a  nuisance  would  not  render  him  answerable 
if  the  nuisance  was  fairly  attributable  to  the  conduct  of 
the  tenant.  Even  if  he,  as  landlord,  entertained  a  strong 
desire  to  terminate  this  mode  of  cleansing,  it  does  not 
appear  that  he  had  any  power  or  right  to  enter  on  the 
premises  for  that  purpose.  Nor  does  the  user  by  the 
Defendant  afford  proof  that  he  contributed  to  the  nuisance. 
That  was  caused  by  the  course  the  tenant  pursued,  not  by 
the  persons  by  whom  the  closet  was  used. 
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We  tiink  that,  aa  landlord,  the  Defendant  is  not  answer-         1866. 
able  for  his  tenant's  acta ;  that  be  did  not  by  bis  conduct      McEwah 
create  a  nuisance,  nor  by  his  admission,  such  as  it  was, 
establish  a  legal  liability  for  which  be  ie  responsible. 

£ule  (AtoluU. 


SMITH  AMD  Othibs,  Appellabts,  v.  the  SCOTTISH 

AND  COENISH  COMPANY,  Eebpohdents.  ,     „, 

'  June  21, 

ASeplembar  1. 
PPEAL  from  a  decision  of  the  Judge  of  the  Court  of  ^i^^  ^~^ 
Mines  at  Ballarat,  granting  to  the  Scottish  and  ComiBh  pan;  were 
Company,  the  registered  holders  of  a  frontage  claim  on  the  J^^"n^e  "' 

Scottish  and  Cornish  Lead,  an  injunction  to  restrain  Smith  dsim  on  the 
,     ^,         ,  .         .     '  •'  ,   .  p      -n   J.   .      S.Uad.BalU. 

and  others  from  registering  frontage  claims  as  for  Paddy  s  rat_    The  Uad 

Lead  and  the  Crawfish  Lead,  and  also  from  mining  within  ^"^  "°'  ****" 
the  claim  of  the  Scottish  and  Comiah  Company,  on  the  tbroughont 
8cotti.h.ndCo™.hI-,.d.  tif^^. 

applied  to  be 
J.  W.  SUpim,  with  him  W<ioi,  for  the  Appclliuit«.  StSj^" '" 

Sun&^,  with  him  Mllowt  and  Holroi/d,  for  the  Be-  vrithin  tbe 
■pondentB.  cUlmofil. 

company.  The 
Our,  adv.  Vttlt.    company 


against  8.  ^ 
ofi«r>,  praying 

SrAWELi,  C.  J.,  read  the  judgment  of  the  Court : —  ^  restrain"' 

Teglrtretion 

This  suit  was  instituted  to  restrain  the  Appellants  from  within  the 
obtuning  registration  for  claims  in  certain  leads,  known  as  *'^'°  ''^"'~. 

individual 
meinl>en  of  tbe  company  had  miner's  rights,  bnt  there  was  no  corpoi^te  right,    llie 
Jodge  of  tbe  Conrl  of  Hine*  granted  the  injunction  a»  prayed.    On  appeal, 

Beld,  flntly,  that  if  each  of  the  litigant  sharebolders  had  a  miner'i  right  the  pnxri- 
•ieu  of  the  Act  No.  32,  sec  90,  bad  been  sabatantiall^  complied  with;  and  secondly, 
that  the  i^janction  wan  rightly  granted,  both  to  restrain  encroachment  and  to  cestraio 
regiattKtioD,  and  appeal  djsmissed. 
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1865.         Paddy's  and  the  Crawfish;  to  cause  it  to  be  ascertained 
Smith         and  declared  that  these  leads  formed  a  junction  with  those 
rj,     g*'  for  which  the  Eespondents  were  registered ;  and  that  they 

AUD  Cornish  had  no  existence  in  the  ground  for  which  registration  was 
oMpAifY.      sought  by  the  Appellants ;  and  also  to  restrain  the  Appel- 
lants from  encroaching  or  mining  within  the  Eespondents* 
boundaries. 

Neither  of  these  leads  had  been  proclaimed.  Their 
existence  within  the  parallels  of  the  Bespondents'  claims 
seemed  extremely  problematical.  The  Appellants  adduced 
no  evidence;  and  the  Court  granted  an  injunction  re- 
straining registration  south  of  a  line  identical  with  the 
northern  boundary  of  the  Respondents'  frontage  claim 
upon  the  Scottish  Lead,  until  the  course  of  that  lead 
should  have  been  ascertained  throughout  their  claiin ;  and 
also  restraining  the  Appellants  from  mining  within  thii 
boundary  as  for  Paddy's  or  the  Crawfish,  but  without  pre- 
judice to  their  rights  in  respect  of  other  leads  for  which 
they  might  be  registered. 

The  Respondents  individually  held  miner's  rights,  but 
there  was  no  corporate  miner's  right;  and,  as  a  preliminary 
objection,  the  Appellants  urged  that,  in  consequence  of 
this  omission,  the  suit  could  not  be  maintained.  The 
Appellants  also  objected  to  an  injunction  restraining  regis- 
tration, contending  that,  even  if  an  injunction  was  granted, 
it  ought  to  have  been  confined  to  working,  and  not  extend 
to  registration,  of  the  claim.  We  think  a  corporate  miner's 
right  is  not  essential  to  the  maintenance  of  such  a  suit  as 
the  present.  We  have  decided  that  such  a  document 
ought,  if  applied  for,  to  be  issued,  but  without  determining 
its  efficacy  per  se.  We  are  clearly  of  opinion  that  if  each 
of  the  litigant  shareholders  has  obtained  a  miner's  right, 
the  provisions  of  the  enactment  21  Vic.,  No.  32,  sec.  90, 
have  been  substantially  complied  with. 
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As  regards  the  merits  of  the  case,  it  appears  from  the         IB6^. 
judgment  pronounced  that  registration  was  enjoined,  not         Smith 
because   if    granted    it    would    have    been    inoperative,  ^• 

on  the  ground  that  the  leads  had  not  been  proclaimed ;  and  Coenibh 
but  because  the  Respondents  established  a  prima  facie  ^^^^^^^ 
case,  and  the  Appellants  offered  no  evidence  whatever 
to  displace  it,  relying  solely  on  the  weakness  of  their 
opponents'  equity.  It  was  urged  for  the  Appellants 
that,  if  they  are  not  permitted  to  obtain  registration  for 
the  claims  for  which  they  now  apply,  some  other  person 
might  intervene,  obtain  it,  and  thus  deprive  them  of  the 
advantage  to  which  they  are  entitled.  But  the  probability 
of  their  being  thus  injured  is  too  remote,  in  our  opinion, 
to  require  serious  consideration.  The  Respondents  are 
interested  in  restraining  all  others  as  much  as  the  present 
Appellants  from  becoming  the  registered  owners  of  any 
such  claims. 

The  injunction,  even  had  the  suit  been  limited  to 
restraining  registration,  was,  in  our  opinion,  properly 
granted.  Our  views  on  this  point  have  been  so  lately 
expressed  in  M'Oill  v.  Tatham  (d),  to  the  facts  of  which 
case  those  of  the  present  bear  so  close  a  resemblance,  we 
need  not  repeat  them.  Moreover,  the  enjoining  registra- 
tion was,  in  our  opinion,  required,  in  order  to  give  ftlll 
effect  to  the  other  parts  of  the  decree.  No  objection  is 
now  made  as  to  those  parts,  and  we  do  not  see  how  the 
injunction  alone  can  properly  be  questioned. 

Appeal  dismissed,  with  costs. 


(d)  Ante  p.  52. 
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1865. 

June  22. 
September  1. 

After  the 
jury,  in  a 
criminal  case 
at  General 
Sessions,  had 
retired  to 
consider  their 
verdict,  it 
appeared  that 
there  was 
a  foreigner  on 
the  jury  who 
but  very 
imperfectly 
understood 
English.    The 
Chairman 
then  read 
over  the 
evidence,  and 
it  was  trans- 
lated by  an 
interpreter. 
The  jury 
found  the 
prisoner 
guilty.     On 
a  case  stated 
by  the  Chair- 
man, 

Held,  that 
if  the  Judge 
was  satisfied 
the  juror 
could  have 
discharged 
his  duties 
properly,   the 
conviction 
should  be 
affirmed;   but 
if  from 
ignorance  of 
the  English 
language,  the 
juror  was 
unable  to  do 
so,  there  was 
no  triaL 


EEGINA  t^.  HOCTOE. 
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'ASE  stated  by  the  Chairman  of  General  SessionB  at 
Daylesford,  as  follows : — 

**  When  the  names  of  the  jurors  were  called  over,  some  were  chal- 
lefiged  and  some  were  ordered  to  stand  aside,  but  the  panel  was  not 
exhausted,  and  those  that  tried  the  case  were  not  challenged.  The 
Crown  Prosecutor  said  that  the  Crown  submitted  the  case  simply  as  one 
of  assault  with  intent  to  commit  a  rape,  and  not  as  one  of  common  or 
indecent  assault.  Mr.  Dunrie  appeared  as  counsel  for  the  defence.  The 
witnesses  on  behalf  of  the  prosecution  and  defence  were  examined  and 
cross-examined,  counsel  addressed  the  jury,  I  summed  up  the  evidence, 
and  the  jury  retired  to  consider  their  verdict.  After  a  lapse  of  some 
time,  the  foreman  of  the  jury  returned  to  the  jury-box,  and  said  that 
there  was  a  foreigner  on  the  jury  who  did  not  understand  English,  but 
that  he  could  speak  a  little  English.  I  asked,  '  Would  the  juror  wish 
'  to  have  the  evidence  read  over  and  interpreted  to  him  P'  The  foreman 
having  retired  to  the  room  where  the  rest  of  the  jurors  were,  answered 
*  Yes.*  The  jury  then  returned  to  the  jury-box,  and  their  names  were 
called  over,  and  an  interpreter  was  sworn  to  interpret  the  evidence  to 
the  juror.  Mr.  Dunne,  counsel  for  the  defence,  objected  that  the  joror 
could  not  have  understood  the  nature  of  the  oath  administered  to  him ; 
that  the  juror  could  not  have  understood  that  the  Crown  Prosecutor 
submitted  the  case  simply  as  a  charge  of  assault  with  intent  to  commit 
a  more  serious  offence,  and  not  as  a  charge  of  common  or  indecent 
assault ;  that  counsel  for  the  defence  could  not  have  been  heard  by  the 
juror ;  that  my  charge  could  not  have  been  heard  by  the  juror ;  that 
the  jury  should  be  discharged,  and  the  case  tried  over  again.  I  read 
the  evidence  to  the  interpreter  who,  as  far  as  I  could  observe,  translated 
it  to  the  juror  in  the  Italian  language.  The  jury  then  retired,  and,  after 
a  short  time,  returned  to  the  jury-box,  when  their  names  were  called 
over,  and  through  the  foreman  they  returned  a  verdict  of  guilty,  with 
a  strong  recommendation  to  mercy.  I  reserved  Mr.  Dunne'e  objections 
as  questions  of  law  for  the  consideration  and  determination  of  the 
judges  of  the  Supreme  Court,  and  as  such  most  respectfiilly  submit 
them. 

"  John  Geobge  Forbes,  Chairman." 


Fellows  for  the  prisoner. 
O^Loghlen  for  the  Crown. 
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The  authorities  cited  were : — Reg.  v.  Mellor  (e),  Reg.  v. 
Sutton  (f),  2  Hale's  Pleas  of  the  Crown,  Reg.  v.  Despot  (y), 
Beg.  V.  Martin  (A),  Reg,  v.  JFaderman  (J),  Reg.  v. 
Haslam  {k)y  Reg.  v.  Charlesworth  (J),  Reg.  v.  Man- 
sell  (m). 

Our.  adv.  vuU. 


1865. 
Reqina 

V. 

HOCTOB. 


Babbt,  J.,  read  the  judgment  of  the  Court : — 


September  1. 


In  this  ease  a  question  arose  as  to  the  validity  of  a  trial, 
in  which  it  is  alleged  one  of  the  jurors  did  not  speak  the 
English  language,  and  was  unable,  therefore,  to  compre- 
hend the  proceedings.  If  from  a  cause,  such  as  physical 
infirmity  or  ignorance  of  the  language  used,  a  juryman 
could  not  possibly  discharge  his  duties,  no  trial  could  have 
been  duly  held.  It  would  have  been  a  mis-trial.  A  person 
may  be  unable  to  speak  a  language,  however,  and  may  yet 
understand  it  when  spoken  by  others.  It  docs  not  appear 
whether,  in  this  instance,  the  presiding  judge  was  satisfied 
that  the  juror  could  not  have  discharged  bis  duties  pro- 
perly. The  course  adopted  at  the  trial  may  have  been 
deemed  expedient  in  order  to  prevent  the  possibility  of 
objection.  If,  in  his  opinion,  the  particular  juror  referred 
tb  could  have  discharged  his  duties,  the  conviction  should 
be  affirmed ;  but  if  from  ignorance  of  the  English  language 
he  was  unable  to  do  so,  there  was  no  trial ;  and,  as  regards 
the  trial  supposed  to  have  been  held,  the  prisoner  should 
be  discharged.  The  order  of  this  Court  will  be  drawn  in 
accordance  with  the  opinion  of  the  chairman  on  this  ques- 
tion of  fact. 


(e)  1  Bears.  &  B.,  468. 

if)  8  B.  AC,  417. 

(S)  Moo.  &R.,  444. 

(h)  1  Den.  Cr.  Cas.,  398. 


(J)  1  Den.  Cr.  Cas.,  665. 

(k)  lb.,  73. 

(I)  16  Q.B.,  1062. 

(m)  1  Dears.  &  B.,  875. 
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1865. 

June  22,  29. 
September  1. 


R.  if  Co. 
contracted 
with  the 
Government 
of  Victoria  to 
ship  railway 
phint  from 
England  to 
Victoria.   The 
contract 
stipulated 
that  vessels 
having  the 
plant  on 
board  must 
be  placed 
along  side  the 
pier  to  be 
named  by 
the  Govern- 
ment, unless 
the  consent 
of  the  Presi- 
dent of  the 
Board  of 
Land  and 
Works  had 


EALEIGH  AND  Othehs  v,  THE  QUEEN. 

XVULE  nisi  on  leave  reserved  to  enter  a  verdict  for  the 
Suppliants.  The  Petitioners  sought  to  recover  certain 
charges  and  expenses  incurred  by  them  in  discharging  by 
lighters,  from  ships  in  Hobson's  Bay,  certain  railway  plant 
imported  by  the  Petitioners  from  England  under  contract 
to  the  Government  of  Victoria.  The  facts  of  the  case  are 
suflB^ciently  shewn  by  the  judgment. 

Billing  and  Harris  shewed  cause. 

Ireland,  Q.C,  Wood,  and  Fellows,  for  the  rule. 

Cur.  advs  vult 


Stawbll,  C.  J.,  read  the  judgment  of  the  Court,  as    SeplA 

been  given  to  follows  : — 

their  being 

discharged  by 

lighters.  The  Petitioners  in  this  case  entered  into  a  contract  with 

jR  rf*  Co 

shipped  the  *^®  Board  of  Land  and  Works  to  procure  for  them  certain 
plant  in  divers  railway  plant  and  material  in  England,  and,  when  approved 
some  time         <>f  by  the  inspector  of  the  Board,  to  ship  and  convey  them 

notice  of  the      to  Victoria, 
arrival  of  each 
ship  was 

given  to  the  Board,  and  the  plant  delivered  according  to  directions  as  to  each  parti- 
cular ship.  On  the  2nd  November,  1859,  the  Board  informed  the  contractor  there 
was  no  necessity  for  sending  such  notices ;  and  if  they  could  not  get  alongside  the 
pier,  they  were  to  discharge  by  lighters,  or  the  best  and  cheapest  way  they  could.  On 
the  25th  October,  1860,  the  Board  gave  notice  that  all  shipments  under  the  contract 
must  be  delivered  alongside  the  Kailway  Pier  at  Williamstown, 

Seld,  that  the  contract  was  an  undertaking  by  one  party  to  deliver  in  one  of  two 
modes  at  the  option  of  the  other ;  that  the  contract  was  open  till  the  election  was 
made ;  that  when  made  it  was  closed.  Also,  that  under  the  contract  all  the  goods 
were  to  be  delivered  at  a  pier  or  by  lighters,  and  not  an  option  exercised  with  regard 
to  each  shipment. 


f 
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The  9tli  condition  of  the  contract  provided  that  imme* 
diatelv  after  the  whole  of  the  articles  conti^acted  for  had 
been  landed  and  delivered  in  good  order  and  condition, 
and  in  accordance  with  the  certificates  of  the  inspecting 
officer  in  England,  at  Melbourne,  or  at  the  piers  of  Sand- 
ridge  or  Williamstown,  at  the  option  of  the  Government 
of  Victoria,  the  stipulated  per  centage  on  the  English  bond 
fide  net  cost,  and  on  charges  of  freight,  insurance,  lighter- 
age, and  cartage,  would  be  paid  to  the  contractor;  and 
the  13th  condition  provided  that  all  vessels  having  on 
board  the  whole  or  any  portions  of  this  plant  must  be 
placed  alongside  the  pier  to  be  named  by  the  Government 
to  discharge  their  cargoes,  iinless  the  consent  of  the 
President  of  the  Board  of  Land  and  Works  had  been 
given  to  their  being  discharged  by  lighters. 


1865. 
Raleigh 

V. 

The  QiTEEir. 


The  sum  of  £5,000  had  been  paid  by  the  Petitioners,  as 
a  premium  for  being  permitted  to  enter  into  this  contract. 
The  plant  and  materials  were  procured,  and  portions 
shipped  to  Hobson's  Bay,  Port  Phillip.  For  some  time,  as 
each  vessel  reached  that  port,  the  contractors  communi- 
cated with  the  Board,  and  the  cargoes  were  delivered,  some 
alongside  one  pier,  some  alongside  the  other,  and  some  by 
lighters.  On  the  arrival  of  the  "  Kensington,^^  on  the  2nd 
November,  1859,  the  Board  were  communicated  with  in  the 
same  way  as  previously;  and  the  contractors  were  then 
informed  "there  was  no  necessity  for  sending  such  notices — 
"  they  were  to  do  the  best  they  could :  if  they  could  not 
"  get  alongside  the  pier,  they  were  to  discharge  by  lighters, 
"  or  the  best  and  cheapest  way  they  could  ;"  and  the  con- 
tractors acted  accordingly. 


On  the  25th  October,  1860,  the  Board  gave  notice  that 
all  future  shipments  under  the  contract  must  be  delivered 
alongside  the  Bailway  Pier  at  Williamstown.  After  the 
receipt  of  this  notice,  the  Petitioners  still  continued  to 
discharge  in  the  best  and  cheapest  way — in  some  instances 
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1865. 
Balei&h 

V. 

The  Queek. 


^m  yessels  brought  alongside  the  pier,  and  in  others  by 
means  of  lighters.  There  was  no  question  that  the  con- 
tractors adopted  the  most  economical  mode — ^the  charge  for 
freight  would  have  been  very  considerably  increased  had  it 
been  made  part  of  the  contract  with  each  shipowner  that 
vessels  should  in  every  instance  be  brought  alongside  the 
"WiUiamstown  Pier,  and  there  deliver  their  cargoes;  but 
the  Board  objected  to  pay  any  sum  for  lighterage  after  the 
delivery  of  the  notice  of  25th  October,  1860,  except  in 
those  cases  where  a  liability  for  it  had  been  previously 
incurred.  It  was  conceded  that  the  option  as  to  which  pier 
should  be  named  had  been  exercised,  and  that  it  was  not 
contemplated  to  revoke  or  alter  it.  The  place  at  which  the 
cargo  is  to  be  delivered,  and  the  mode  of  delivery,  are  dis- 
tinct; and  we  think,  although  the  contract  contains  a 
double  option,  yet,  as  one  has  been  exercised  and  disposed 
of,  no  question  arising  thereon,  the  case  may  now  be  dealt 
with  as  if  the  other  only  were  in  dispute.  Both  parties,  the 
contractors  and  the  Board,  up  to  the  notice  of  the  25th 
October,  1860,  dealt  amicably  together,  and  scarcely 
observed  the  formalities  usual  in  cases  of  such  magnitude 
as  the  present.  Hence  some  difficulty  arises  as  to  the 
true  nature  of  the  transactions  between  the  parties  up 
to  that  date. 


The  communications  respecting  the  cargoes  previous 
to  the  "  Kensington' 8 f'*  related  to  each  particular  ship. 
^Neither  at  the  trial  nor  during  the  argument  was  it 
suggested  that  on  the  occasion  of  any  of  those  communi- 
cations an  election  had  been  made  generally  as  to  the 
mode  of  delivery.  The  terms  of  the  permission  granted 
on  the  arrival  of  that  vessel  comprehended  all  &ture 
shipments,  and  this  construction  was  recognised  by  the 
Board  in  subsequent  communications.  The  contest 
throughout  on  the  part  of  the  Eespondent  was,  that 
this  permission,  thus  generally  given,  might  afterwards  be 
revoked. 
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Drawing  conclusionB  of  £eu^,  aa  we  are  permitted  to  do, 
we  are  of  opinion  that  the  option  as  to  the  mode  of  delivery 
was  first  exercised  on  the  arrival  of  the  ^^Kendngton;^^  that 
it  was  intended  to,  and  did,  extend  to  all  future  shipments ; 
and  that  the  previous  interviews  were  treated  bj  both 
parties  as  informal  communications,  not  amounting  to  a 
decided  election  one  way  or  the  other. 


1866. 
Baleioh 

V. 
ThB  QlTEEV. 


As  regards  the  construction  of  the  contract  itself,  we 
think  the  case  was  properly  put  for  the  Petitioners  diiring 
the  argument.  It  is  not,  in  our  opinion,  a  conditional 
agreement :  it  is  an  undertaking,  by  one  of  the  parties 
to  the  contract,  to  deliver  cargo  in  one  of  two  modes,  as 
the  other  party  to  the  contract  may  elect.  Such  a  contract 
is  open  until  that  election  is  made:  when  made,  it  is  closed, 
and  delivery  in  the  mode  selected  becomes  then  as  much 
part  of  the  contract  as  if  it  had  been  expressly  so  stated. 
— Brown  v.  Bayal  Insurance  Company  («).  Even  if  the 
Petitioners  had  at  one  time  been  willing  to  make  the  con- 
cession, there  is  no  consideration  for  their  permitting  the 
consent  once  given  to  be  afterwards  withdrawn.  Such  an 
arrangement  could  not,  according  to  the  decision  in  Monk- 
man  V.  Shephardson  (o),  be  enforced  contrary  to  the  will  of 
the  Petitioners.  Moreover,  the  words  of  the  13th  condition 
shew  that  all  the  goods  were  to  be  delivered  at  a  pier, 
either  from  the  vessel  alongside  or  J^y  means  of  b'ghters. 
The  election  was  to  be  made  generally.  Dumpor's  case 
merely  decided  that  permission  to  execute  an  assignment  to 
A  justified  an  assignment  to  B. ;  but  the  Board  in  this  case 
Beek  to  go  further,  and  contend  that  a  permission  or 
election  applying  to  all  can  be  revoked.  If  so,  a  permis- 
sion as  regards  one  vessel  could  be  rescinded  before  that 
vessel  was  discharged  ;  for  if  the  ships  might  be  separately 
dealt  with,  so  might  the  cargo  of  each,  and  part,  it  might 
be  insisted,  should  be  delivered  by  lighters,  and  part  not. 
That  is  not,  in  our  opinion,  the  sound  construction  of  the 

(n)  28  L.  J.,  Q  B.,  275.  (o)  11  A.  &  E.,  411. 

W.  W.  &  a'b.      vol.  II. — LAW.  L 
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1865. 
Raleiqh 

V. 

The  Queek. 


contract.  We  think  the  principle  Quod  semel  placuU  in 
electionihus  amplius  dUplicere  non  potest  is  applicable ;  aod 
that,  apart  from  the  application  of  that  maxim,  the  con- 
Btruction  contended  for  by  the  Eespondent  would  do 
violence  to  the  words  of  the  condition,  and  be  opposed  to 
the  meaning  of  the  parties.  The  rule  will  be  absolute  to 
enter  a  verdict  for  the  Petitioners  for  the  amount. 


Bute  {accordingly. 


July  8,  4. 

Septemher  1. 


WILLIAMS  V.  THE  BOAUD  OF  LAND  AKD 

WORKS. 


JrLULE  nisi  for  a  new  trial,  on  the  grounds  that  evidence 
was  improperly  received,  and  the  damages  excessive ;  and 


The  action  was  to  recover  damages  for  breach  of  a  con- 
tract to  give  to  the  Plaintiff  possession,  under  a  lease  or 
licence,  of  certain  pastoral  lands   of  the   Crown,   called 


The  Board 
of  Land  and 
Works  called 

for  tenders  for  for  reduction  of  damages  pursuant  to  leave  reserved, 
the  pastoral 
occupation  of  a 
new  run  of  C, 
described  by 
Qazetied 
boundaries. 
W,  tendered  a 
certain  bonus 

and  rent,  which  were  accepted  and  paid.  Licencees  of  neighbouring  runs  were,  in  fact, 
in  occupation  of  portions  of  the  new  run  C.  Possession  of  the  whole  was  never  given 
to  W,y  and  he  sued  for  damages.  The  jury  found  a  verdict  for  the  plaintiff,  giving 
damages  which  consisted  of  allowance  for  proportion  of  rent  and  bonus,  value  of 
improvements,  loss  of  the  run  for  more  than  one  year,  and  some  expenses  incurred 
with  consent  of  defendants. 

On  motion  for  new  trial,  and  for  reduction  of  damages.  Held  (1)  :  That  there  hsd 
been  such  censurable  want  of  information  on  the  part  of  the  Board  of  Land  and  Works 
of  the  fact  that  persons  were  already  in  occupation  of  the  land  they  were  promising  to 
TF*.,  and  receiving  his  money  for,  as  amounted  to  misconduct ;  and  that  the  plaintiff  was 
entitled  to  recover  damages  for  the  loss  of  his  bargain.  But  (2)  :  That  as  the  written 
contract  was  for  a  lease  or  licence  for  one  year  only,  the  damages  must  be  limited  to 
the  loss  actually  sustained  during  that  time;  and  rule  absolute  to  reduce  damages 
accordingly.  

Certain  evidence  tendered  was  objected  to  at  the  trial,  but  the  Judge  was  not  asked 
to  take  any  note  of  the  objection,  and  the  evidence  was  admitted. 

Seld,  that  the  strict  rule  that  a  Judge  should  be  asked  to  take  a  note  of  the  objection, 
must  be  followed ;  and  as  the  party  offering  the  evidence  did  not  receive  full  notice  of 
the  fact  and  character  of  the  objection,  to  which  he  had  a  right,  the  evidence  must  be 
taken  as  received  by  the  Judge,  with  the  consent  of  the  opposite  party. 
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Curyo,  forming  a  "  new  run"  in  the  Wimmera  District,  in         1865. 
consideration  of  a  bonus  of  £400  and  a  rental  of  £150,  both     Williamb 

paid.     Pleas  traversing  the  contract,  the  payment  of  bonus     „     ^ 

J  .  .    .  .     .  The  Board 

and  rent,  and  the  readiness  and  willingness  of  Plaintiff;  a  of  Land  and 

plea  alleging  performance ;  and  a  plea  that  after  breach  of  Wobks. 
the  contract,  and  before  suit,  the  Plaintiff's '  estate  was 
sequestrated,  and  his  right  to  sue  passed  to  his  official 
assignee.  Replication  to  the  last  plea,  that  after  breach 
and  before  sequestration,  all  benefit  of  the  contract  and 
right  to  sue  under  it  passed  by  assignment  for  value  to 
Fowler  and  Stewart.  Eejoinder  traversing  the  assignment, 
and  thereon  issue  joined,  and  alleging  that  the  action  is 
not  for  the  use  and  benefit  of  Fowler  and  Stewart,  Sur- 
rejoinder to  last  rejoinder,  and  issue  joined  thereon. 

At  the  trial,  June  2,  3,  7,  and  8,  the  jury  found  a  verdict 
for  the  plaintiff,  damages  £7,159  if  he  were  suing  for  him- 
self, and  £1,900  if  he  were  suing  for  Fowler  and  Stewart, 
as  he  had  purchased  back  from  them  at  that  price  after 
getting  [his  certificate  in  insolvency.  The  first  amount 
consisted  of  allowance  for  proportion  of  rent  and  of  bonus; 
value  of  buildings  and  improvements ;  loss  of  run  for  more 
than  one  year — the  written  contract  having  been  but  for 
one  year,  but  the  jury  being  apparently  of  opinion  that  it 
was  understood  by  the  parties  that  the  licence  should  be 
renewed  constantly  till  the  land  was  wanted  for  other  than 
pastoral  purposes;  and  expenses  of  witnesses  brought 
down  from  the  country,  at  the  request  of  the  Board,  to  a 
special  inquiry  held  by  departmental  officers.  Leave  was 
reserved  to  the  Defendants,  to  move  to  reduce  the  damages 
to  such  sum  as  the  Court  should  think  the  Plaintiff  could 
recover. 

A  rule  nisi  was  obtained  on  June  25.  The  arguments  of 
counsel  are  reported  only  on  the  two  main  points  of  deci- 
sion— ^namely,  the  wrong  admission  of  evidence,  and  the 
principle  on  which  damages  ought  to  be  assessed. 

L  2 
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1866.  Ireland,  Q,0.,  Fellows,  Asptfhall,  and  O.  A.  Smyth,  shewed 

WrLLiAMS  cause.  There  was  no  dispute  that  the  Board  of  Land 
Thb  Boabd  *^^  Works  contracted  to  lease  to  the  Plaintiff  the 
OF  Laih)  Ain>  land  under  discussion,  and  which  he  never  obtained  pos- 
session  of.  This  was  proved  by  a  number  of  witnesses  on 
the  part  of  the  Plaintiff,  and  no  witnesses  were  called  on 
the  other  side  to  contradict  it.  The  evidence  of  Mr.  Brooke 
was  admitted,  the  absence  of  the  seal  of  the  Board  of  Land 
and  Works  was  not  taken  advantage  of,  and,  as  we  contend, 
the  evidence  of  the  conversation  with  Mr.  Grant  was  not 
objected  to.  We  had  a  right  to  assume,  and  we  did  assume, 
that  it  was  not.  [Barry,  J. — It  was  the  evidence  regarding 
the  statements  of  Mr.  Broohe^t  successors  at  the  Lands 
department  which  was  objected  to.  The  only  part  I  put  to  the 
jury  as  being  of  any  importance,  however,  was  Mr.  Chanfe 
statements,  "that  certainly  Mr.  Williams  was  going  in  for  a 
"  large  sum,  but  that  the  Government  did  not  mean  to  cut 

"  him  down ;  that  Mr.   Williams  had  been  d badly 

"  used ;  and  that  the  Government  would  only  put  him  to 
"  prove  two  things — the  contract  with  Mr.  Brooke,  and  the 
"  damage.  They  went  to  the  Court  because  it  was  cheaper 
"  than  arbitration."  Billvng. — I  objected  to  the  conversa- 
tions of  all  the  Presidents  but  Brooke — to  Thtffys,  Heales^s, 
and  to  Ghranfs,']  That  was  at  the  end  of  all — a  general  objec- 
tion after  the  whole  of  the  evidence  was  given.  We  object  to 
such  wholesale  objections.  [Billing. — I  also  objected  seria- 
tim,  Statoell,  0.  J. — If  counsel  really  intends  to  object,  he 
ought  to  ask  the  Judge  to  take  a  note  of  his  objection. 
Barry,  J. — We  must  be  guided  by  the  usual  rule.]  That 
rule  is,  that  evidence  is  not  to  be  considered  as  objected 
to  unless  counsel  asks  the  Judge  to  take  a  note  of  the 
objection  at  the  time  it  is  made.  The  evidence  as  to 
Mr.  Brooke,  Mr.  Heales,  and  Mr.  Chant  was,  therefore, 
not  objected  to ;  and  that  evidence  clearly  made  out  the 
contract  upon  which  the  Plaintiff  bases  his  claim.  Assum- 
ing that  the  evidence  referring  to  Mr.  Duffy  was  not 
admissible,  the  Court  will  not  be  justified  in  disturbing 
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the  verdict  on  that  ground,  because  that  evidence  is  im-         1865. 
material.  Williams 

V. 

The  Boabs 
The  next  point  is,  that  the  damages  were  excessive.    The  07  Laitd  aitd 

rales  as  to  the  measure  of  damages  are — first,  the  general 
rale  that  such  a  sum  should  be  recovered  as  will  be  suffi- 
cient to  cover  the  loss  naturallj  arising  from  the  contract ; 
and,  secondly,  where  unusual  and  special  damage  will 
result,  and  the  Defendant  has  frdl  notice  of  such  result,  he 
is  also  liable  for  such  special  damage.  The  Plaintiff  is 
entitled  to  the  benefit  of  both  those  rules  in  support  of  the 
verdict  for  the  larger  of  the  two  sums  found  by  the  jury. 
Hadley  v.  Bcucendale  (^),  Flwreau  v.  Thomhill  (q),  Hophina 
V.  Chazehrooh  (r),  Bartlett  v.  Salmon  (*),  Bohinson  v.  SoT' 
man  (t),  and  Flelcher  v,  Tayleur  (v).  The  question  is, 
What  was  the  nature  of  the  contract  into  which  the 
Plaintiff  and  the  Defendants  entered?  It  is  clear  that 
the  Plaintiff  would  not  have  agreed  to  pay  a  bonus  of 
£400,  and  a  yearly  rental  of  £150,  merely  to  keep  the 
land  idle.  He  tendered  in  order  that  he  might  stock  it 
with  sheep  or  cattle,  and  thereby  turn  it  to  profitable 
use;  and  the  Defendants  themselves  contemplated  this 
very  use  of  it  by  him.  That  he  was  not  able  to  do  this 
and  to  make  his  profit  by  it,  was  the  immediate  and  natural 
consequence  of  the  breach  of  contract.  The  measure  of 
damages,  therefore,  is  what  the  Plaintiff  has  really  lost  by 
the  breach  of  contract.  The  subject  matter  of  the  con- 
tract, the  purpose  to  which  the  lands  were  to  be  applied,  is 
the  point  for  consideration.  It  is  absurd  to  say  that  the 
damages  must  be  fixed  at  the  mere  sum  paid  to  the  Board 
of  Land  and  Works  on  account  of  the  contract.  The 
question  is,  what  is  the  total  loss  to  the  man  who  pur- 
chased the  station,  who  brought  up  sheep,  who  made 

(p)  9  Exch.    841,  S.  a,   23,          (*)  6  De  Gex  M.  k  G.,  33. 

li.  J.,  Ex.  179.  (0    1  Ex.,  855 ;  18  L.  J.,  202. 

(j)   2  W.  Bl.,  1078.  (v)  17  C.  B.  21 ;  and  25  L.  J., 

(*•)    6  B.  A  C,  81.  C.  P.,  65. 
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^^^^1^  improTements,  and  who  was  after  all  driven  away  by  tlie 
WiLLiAMB  Defendants  with  ftdl  knowledge  of  all  these  facts.  [Barry,  J. 
The  Boabd  — ^^  improvements  are  still  his.]  But  he  cannot  carry 
o»  Land  aitd  his  tanks  away ;  and,  besides,  they  are  built  on  the  part  of 
the  plan  coloured  pink,  the  land  of  which  is  not  in  his 
possession.  The  jury  had  to  decide  what  the  run  was 
worth,  considering  the  tenure,  and  they  did  not  g^ve  the 
full  amount  of  the  calculations  made  on  this  point.  [Sarry,  J. 
—One  witness  said  £9,000,  and  another  £12,000.]  Ex- 
actly so.  The  sheep  were  calculated  by  another  at  27*.  6J. 
per  head,  which  leaves  17*.  6d.  per  head  for  the  run.  In 
fact,  the  jury  cut  the  calculations  down,  and  assessed  the 
damages  at  a  most  moderate  sum.  But  why  did  not  the 
Government  perform  their  contract,  as  they  bad  the 
power  to  do  ?  The  Plaintiff  even  now  desires  the  contract 
fulfilled.  He  is  quite  willing  still  to  accept  nominal 
damages,  on  condition  of  being  put  in  possession  of  the  run. 
[S/awell,  C.  J. — What  is  the  claim  of  £200  for  expenses 
of  witnesses  ?]  It  is  claimed  on  the  ground  that  the  witnesses 
were  brought  down  at  the  request  of  the  Government.  The 
question  is,  whether  it  is  legitimately  a  part  of  the  damages  for 
which  the  Defendants  were  liable  for  the  breach  of  contract  ? 

Billing,  Wood  and  HarrU  for  the  Bule. — As  to  damages, 
we  contend — (1.)  That  all  that  was  insured  under  the  con- 
tract was  an  occupancy  for  one  year ;  the  damages  could  not 
therefore  exceed  the  profit  of  a  year.  The  Plaintiff  cannot 
claim  damages  for  more  than  for  one  year's  license  under 
the  former  land  law.  But  he  claims  as  for  licences  from  year 
to  year  up  to  1870,  although  the  Act  under  which  he 
does  so  was  not  in  existence  at  the  time  of  his  contract. 
(2.)  But  even  if  the  occupancy  secured  was  a  continuing 
one  year  by  year  to  1870,  yet  the  Plaintiff  could  at  most, 
if  he  were  suing  for  Fowler  and  Stewart,  claim  the 
£1,900  at  which  they  themselves  valued  their 
interest.  (3.)  Again,  if  entitled  to  a  continuing 
term,  Plaintiff   could  recover  for  himself  only  nominal 
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damages,   under  the  doctrine  of  Johnson   v,  Johnson  (w)         \^h, 
as   to    rescinder,   and    of   Flureau    v.    Thomhill  (x)  as      Williams 
to  damages.    (4.)  Lastly,  the  Plaintiff  is,  at  all  events,  not  ^• 

entitled  to   the  value  of  improvements  which   he   chose  of  Laitd  Ain> 
gratuitously  to  make  on  land  part  of  an'^estate"  to  which  at 
that  veiy  time  he  was  complaining  the  Defendants  would 
not  give  him  the  good  title  which  he  had  a  right  to 
insist  on. 

The  additional  authorities  cited  were  Coe  v.  Clay  (y), 
Bandy  v,  Oartwrtyht  (z),  Jinks  v.  Edwards  (a),  J)mry  v. 
Maenamara  (b),  Chandler  v,  Wace  (c), 

Ireland  handed  up  Fuller  v,  Wilson  (d), 

Stawell,  C.  J. — Yes;  a  case  illustrating  the  conse- 
quences of  sinning  against  light,  after  attention  called 
i^peatedly  to  results.  This  case  involves  a  singular  state 
of  circumstances,  and  requires  full  consideration. 

Cur.  adv.  vult. 


Babbt,  J.,  read  the  judgment  of  the  Court : —  September  1. 

Bule  nisi  for  a  new  trial,  on  the  grounds  of  improper 
reception  of  evidence  and  excess  of  damages,  or  for  reduc- 
tion of  damages  pursuant  to  leave  reserved.  The  action 
was  on  an  agreement  by  the  Defendants  to  let  to  the 
Plaintiff  certain  Crown  lands,  at  a  yearly  rental  of  £150, 
on  payment  of  a  sum  of  £400  by  way  of  bonus.  Bent 
oud  bonus  had  been  paid,  but  possession  of  the  whole  of 
the  demised  premises  had  not  been  given. 

(»)  3  B.  &  P.,  162.  (a)    11  Ech.,  776. 

(x)    2  W.  BL,  1078.  lb)    5  EU.  &  Bl.,  612,  and  26 

(y)    5  Bing.,  440;  and  3  H.  &  L.  J.,  Q.B.,  6. 
P.,  69.  (c)    1  Campb.,  48. 

(«)    8  Ech.,  913.  (d)   3  Q.B.,  68. 
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1866.  Pleas — denial  of  contract ;  traverse  of  payment  of  rent 

WiLLuxs      A^^  bonus,  and  also  of  readiness  and  vrillingness  as  alleged; 

^  performance;  and  a  plea  that  plaintiff's  estate,  after  the 

OP  Laitd  Aia>  accruing  of  the  cause  of  action,  but  before  the  commence- 

OBKS,       ment  of  the  suit,  had  been  placed  under  sequestrationy 

official  assignee  appointed,  and  the  alleged  cause  of  action 

Tested  in  such  assignee.    Seplication  to  the  last  plea,  of 

transfer  before  sequestration  of  the  said  agreement,  and  all 

benefit  and  advantage  thereof,  to   one  JBbwler  and  one 

Stewart^  in  consideration  of  a  sum  of  money.     Rejoinder, 

firstly,  traverse;  lastly,  that  action  was  not  commenced, 

and  is  not  prosecuted,  for  the  use  and  benefit  of  JBbwler 

and  SCewart,  but  for  the  use  and  benefit  of  the  Plaintiff. 

To  the  first  rejoinder,  issue;  and  to  the  last,  a  surrejoinder, 

that  the  action  was  commenced  and  prosecuted  for  use  and 

benefit  of  Fowler  and  Stewart,  upon  which  issue  was  joined. 

At  the  trial,  it  appeared  that  in  March,  1861,  a  notice 
was  published  in  the  Government  Gazette,  inviting  tenders 
for  the  occupation,  for  depasturing  purposes  only,  of  the 
new  run  Curyo,  for  the  remainder  of  the  year.  The 
boundaries  were  described  by  reference  to  those  of  the 
adjacent  runs.  In  March,  1861,  the  Plaintiff,  in  compliance 
with  this  notice,  tendered;  and  his  tender  was  accepted. 
In  May  following,  before  payment  of  any  part  of  the 
amount  mentioned  in  the  tender,  the  Plaintiff  having  been 
informed  that  the  licensees  of  the  adjoining  runs  were  in 
actual  possession  of  a  large  portion  of  the  lands  for  which 
tenders  were  invited,  made  inquiries  of  the  President  of 
the  Board,  and  was  informed  that  persons  in  occupation  of 
any  of  these  lands  had  no  right  to  remain  there,  and  would 
be  removed ;  that  he,  the  Plaintiff,  would  be  given  posses, 
sion  of  the  whole ;  and  that  at  the  end  of  the  year  he 
would  be  treated  as  the  other  licensees  were  dealt  with, 
and  the  licence  renewed.  Acting  on  this  assurance,  he 
paid  the  full  amount,  and  entered  into  possession  of  the 
greater  portion  of  the  run.     In  the  same  month  of  May, 
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1861,  the  Plamtiff  sold  to  Fowler  and  Stevmrt  all  his  right         1866. 
to  the  run,  and  his  right   to  sue  the   Government.     In      Williams 
August  his  estate  was  placed  under  sequestration.     In     q^^^^^j^jy 
April,   1862,    he    obtained   his    certificate.     In  the  next  of  Land  autd 
month  he  bought  back  the  run  from  Fowler  and  Stewart 
for  £1,900,  and  resumed  possession  of  the  portions  he  had 
previously  occupied.     On  various  occasions  subsequently 
the  Plaintiff  had  interviews  with  the  President,  received 
further  assurances  that  the  persons  in  occupation  were 
trespassers,  and  would  be  removed    Large  siuns  were  then 
expended  by  him  in  improvements ;  but,  in  consequence  of 
his  not  receiving  possession  of  the  portion  on  which  the 
only  water  was  to  be  found,  he  was  subjected  to  serious 
losses,  and  unable  to  occupy  the  remainder  of  the  run  with 
advantage  or  profit. 

In  the  year  1864  an  inquiry  was  held,  on  behalf  of  the 
Defendants,  respecting  these  alleged  trespasses;  and,  on  sug- 
gestions made  on  the  part  of  the  Grown,  persons  were  brought 
by  the  Plaintiff  to  attend  it ;  their  expenses  amounted  to 
£200.  Successive  Presidents  of  the  Board  had  expressed 
themselves  to  the  effect  that  the  Plaintiff  had  been  hardly 
used  by  the  Government ;  and  that,  instead  of  a  reference  to 
arbitration,  this  action  was  preferred,  as  the  cheapest  mode 
of  assessing  compensation  for  the  injury  which  to  some 
extent  it  was  admitted  the  Plaintiff  had  suffered.  The 
cause  was  sent  to  the  jury,  who  returned  a  verdict  for  the 
Plaintiff — damages  £7,159,  consisting  of  allowance  for  pro- 
portion of  rent  and  of  bonus,  value  of  buildings  and 
improvements,  loss  of  run,  and  expenses  of  witnesses;  leave 
being  reserved  to  the  Defendants  to  move  to  reduce  the 
damages.  During  the  argument  it  was  conceded  that  the 
Plaintiff  could  not  recover  for  loss  of  run  as  assessed  and 
also  the  value  of  the  buildings  and  improvements.  The 
omission  of  a  seal  to  the  contract  was  not  raised  as  an 
objection,  and  neither  the  sufficiency  of  the  evidence  to 
sustain  the  affirmative  of  the  first  issue,  nor  the  liability  of 
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^^2??^      *^®  Board,  was  questioned  at  the  trial  or  during  the  argu- 
WiixiAics      ment.    On  these  points,  therefore,  we  are  not  required  to 


o. 


TheBoabd     giTe  an  opinion. 
OT  Land  aud 


WOBKS. 


The  evidence  said  to  have  been  improperly  received  con- 
sisted of  conversations  between  some  of  the  Presidents  of 
the  Board,  and  the  Plaintiff.  Similar  conversations,  and  to 
the  like  effect,  with  other  Presidents,  had  been  previously 
admitted  on  the  trial ;  but  the  former  conversations  were 
objected  to  unless  certain  concessions  as  to  the  reception 
of  evidence  on  the  part  of  the  Defendants  were  made  by 
the  Plaintiff.  It  may,  for  many  reasons,  be  inexpedient  to 
raise  technical  objections  to  the  reception  of  evidence ;  but 
if  some  are  made,  and  others  to  the  like  description  of 
evidence  are  waived,  it  is  only  fair  to  both  parties  that  the 
objectiouB  made  should  be  properly  urged,  so  that  the  pro- 
priety of  then  pressing  the  evidence  may  be  fuUy  con- 
sidered. The  strict  rule  requires  that  the  judge  should  be 
requested  to  take  a  note  of  the  objection.  But  without 
relying  on  a  formal  non-compliance  with  such  a  regulation, 
we  think  that  the  objections  to  this  evidence,  which  was 
merely  a  repetition  of  testimony  previously  received,  were 
not  so  made  as  fairly  to  apprise  the  Plaintiff  of  the  risk  he 
incurred  in  tendering  it,  and  that  these  objections  should 
not  now  be  entertained. 

As  another  ground  for  a  new  trial,  the  Defendants  urged 
that  the  assignment  to  Ibwler  and  Stewart  having  been 
made  (as  was  contended)  afber  breach  of  the  agreement 
assigned,  did  not  operate  so  as  to  vest  in  them  either  the 
contract  itself  or  the  right  to  sue  on  it,  and  that  the  cause 
of  action  which  then  existed  remained  in  the  Plaintiff,  and, 
on  his  insolvency,  passed  to  his  official  assignee.  This 
point,  if  tenable,  would  be  a  bar  to  the  maintenance  of  the 
action ;  and,  although  not  taken  formally  by  the  rule,  as 
the  Plaintiff  did  not  object  to  its  being  raised,  and  offered 
arguments  in  answer,  we  have  felt  it  right  to  give  it  fiill 
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consideration.     There  can  be  no  doubt — it  was  not,  indeed,         ^866. 
disputed  by  the  Plaintiff — that  if  a  breach  had  been  com-      Williams 
mitted  before   assignment,  the  right   of  action,  even  for     ^    ^ 
nominal  damages  only,  passed  to  the  official  assignee.     The  ov  Lavd  and 
Plaintiff  in  this  case,  on  completion  of  the  contract,  was  obsb. 

entitled  to  immediate  possession  of  the  run.  Instead  of 
relying  on  the  omission  to  give  such  "  immediate  "  posses- 
sion, he  pressed  for  a  performance  of  the  promises  pre- 
viously made  of  removing  the  trespassers.  Those  promises 
were  repeated,  and  the  Plaintiff  continued  to  urge  that 
possession  should  be  given  to  him  up  to  and  long  after, 
not  merely  the  assignment  to  Fowler  and  Stewart,  but  his 
own  insolvency.  The  acts  of  both  parties  and  the  Plain- 
tiff's conduct  have  given,  therefore,  a  more  extended 
meaning  to  the  expression  "immediate"  than  it  would 
perhaps  have  otherwise  received.  The  Plaintiff,  at  the 
moment  when  he  was  urging  that  possession  should  be 
given  to  him,  ought  not  to  be  permitted  to  maintain  that 
the  time  for  his  receiving  that  possession  had  expired,  and 
that  he  was  not  bound  to  accept  it ;  or,  in  almost  the  same 
breath,  to  treat  an  agreement  as  broken  and  unbroken.  The 
issues  raised  by  the  rejoinders  to  the  last  plea  amount 
substantially  to  the  question  of  whether,  after  the  assign- 
ment, any  interest  was  left  in  the  Plaintiff,  which  on  his 
insolvency  passed  to  his  assignee ;  and  these  issues  were,  in 
OUT  opinion,  properly  found  for  the  Plaintiff. 

The  question  remains  of  whether  the  Plaintiff,  though 
entitled  to  maintain  the  action,  can  recover  substantial 
damages  for  the  loss  of  his  bargain,  or  whether  those 
damages  should  not  be  limited  to  a  return  of  a  propor- 
tionate amount  of  bonus  and  rent,  and  the  expenses  of 
investigating  title  ?  The  case  of  Flv/reau  v.  Thomhill  (e) 
excepts  from  the  general  rule  of  common  law  respecting 
damages  for  breach  of  contract  instances  of  the  owner  of 

(e)    2W.  Bl.,  1078. 
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1865.  hud  having  sold  it  and  being  unable  to  make  a  good  title. 
WiLLiAMB  On  this  exception,  Hopkins  v.  Chrazehrook  (/)  and  BohinMm 
TkbBoas  ^'  ^^'■''•^^  (S)  engraft  another,  excluding  firom  the  first 
OP  liAnj}  AjsTD  exception  cases  of  inability  involving  misconduct,  as,  for 
OBKB.  instance,  a  vendor  professing  to  seU  land  before  he  had 
become  legally  possessed  of  it.  Although  some  doubt  has 
been  cast  on  these  cases  by  the  later  decision  of  Sykes  v. 
Wild  (h),  they  have  not  been  expressly  overruled,  and  we 
are  bound  by  their  authority.  The  fects  of  the  case  of 
Robinson  v,  Harmon  are  not  unlike  those  of  the  present. 
By  it  an  agreement  had  been  made  to  grant  a  valid  lease, 
the  intending  lessor  at  the  time  either  knowing  or  being  in 
a  position  which  required  that  he  ought  to  have  known 
that  he  had  merely  an  equitable  interest,  and  possessed  no 
authority  whatever  to  make  a  demise.  In  the  present  case, 
an  agreement  had  been  entered  into  by  the  Defendants  to 
cause  a  lease  or  license  to  be  issued.  They  were  not 
acquainted  with  the  circumstance  that  other  persons  were 
then  in  occupation  of  a  part  of  the  land,  but  they  were 
expressly  informed  by  the  intending  licensee  of  the  trespass 
on  that  part.  They  promised  that  the  trespassers  should 
be  removed,  received  money  on  the  faith  of  that  promise, 
but  have  not  performed  it.  The  one  case  seems  to  amount 
to  misconduct  as  much  as  the  other.  There  was  in  both  a 
censurable  want  of  information  on  material  subjects ;  and 
no  sound  distinction  as  regards  misconduct  can,  in  our 
opinion,  be  drawn  between  those  who  cannot,  and  those 
who  will  not,  perform  the  contracts  into  which  they  have 
entered.  Those  who  will  not  are  at  least  as  censurable  as 
those  who  cannot ;  and  although  the  action  is  against  the 
Board  as  formal  Defendants,  there  seems  no  reason  to 
doubt  that  they  might  have  caused  the  necessary  steps  to 
be  taken  by  the  proper  parties  for  the  removal  of  these 
trespassers. 


(/)  6  B.  &  C,  31.  {g)  I  Ex.,  855 ;  &  18  L.  J.,  Ex.,  202. 

(A)   low.  R.  14. 
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Even  if  the  Plaintiff  could  now  obtain  adequate  relief  in         l^^* 
equity,  we  see  no  reason  why,  liia  cause  of  suit  sounding  as      Williamb 
it  does  in  damages,  he  should  be  compelled  to  seek  specific     _,     ^  ^^ 
performance  of  this  agreement.     He  is,  in  our  opinion,  as  ov  Lakd  aitd 
regards  this  part  of  the  case,  entitled  to  damages  for  the  obxs. 

loss  of  his  bargain.  But  whether  those  damages  should  be 
calculated  on  the  basis  permitted  in  Fletcher  v,  Tayleur, 
we  need  not  consider.  Before  payment  of  the  bonus  or 
rent,  the  Plaintiff  was  assured  he  would  be  treated  as 
other  licensees,  and  his  licence  renewed.  On  this  basis 
the  contract  was  concluded.  Several  years  after,  the 
Defendants  caused  the  inquiry  to  be  held  respecting  these 
trespassers,  communicated  with  the  Plaintiff  on  the  subject, 
aad  requested  him  to  induce  persons  to  attend  as  witnesses. 
Without  any  submission  to  arbitration  or  reference,  the 
matter  was  deemed  by  the  Defendants  of  such  importance 
that  witnesses  were  sworn,  and  all  the  formalities  of  a  trial 
observed.  The  object  of  this  inquiry  was,  apparently,  to 
ascertain  the  true  position  of  the  persons  alleged  to  be 
improperly  in  occupation  of  these  portions,  and  the  right 
of  the  Plaintiff  to  a  -continuance  of  the  licence  for  the 
whole  of  the  run,  was,  it  might  have  been  supposed, 
thereby  indirectly  recognised. 

On  the  argument  of  the  present  rule,  however,  it  was 
objected  on  the  part  of  the  Defendants,  that  the  contract 
was  only  for  the  remainder  of  the  current  year,  and  that 
the  damages  should  be  limited  to  the  loss  actually  sus- 
tained during  that  time.  The  contract  declared  on,  though 
no  date  is  inserted,  is  proved  by  the  tender  and  acceptance; 
both  were  in  pursuance  of  the  notice,  inviting  tenders  for 
the  remainder  of  the  year.  Such  a  contract  cannot  be 
extended  so  as  to  include  the  agreement,  implied  from 
payment  of  rent  and  occupation  of  the  premises  during  the 
Bubsequent  years.  The  objection  to  the  want  of  a  seal  was 
^ved  only  as  regards  the  contract,  arising  from  the  tender 
Mid  acceptance,  and  the  bonus  was  paid  formally  only  on  it. 
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1866.  yfQ  are  not  at  liberty  to  increase  the  damages  for  breach 

Williams  of  this  contract,  by  estimating  the  loss  the  Plaintiff  sus- 
Thb  Board  **^^^^  ^^  consequence  of  another  and  additional  agreement 
OP  Land  akd  not  having  been  performed.  There  may  be  no  doubt  that 
the  first  was  made,  relying  on  the  faith  of  the  others 
growing  out  of  it  being  fulfilled;  but  verbal  promises  will  not 
extend  the  written  contract.  By  the  terms  of  the  written 
contract,  the  Plaintiff's  damages  for  the  loss  of  the  bargain 
must  be  limited  to  those  proceeding  from  his  not  having 
received  possession  for  the  remainder  of  that  year.  These 
damages  have  not  been  assessed,  but  the  amount  can  be 
readily  ascertained.  We  shall  direct  the  prothonotary  to 
calculate  what  proportion  of  the  bonus  and  the  rent  paid 
for  occupation  during  the  remainder  of  the  year  in  which 
the  contract  was  made  should  be  allowed  on  account  of  the 
premises  of  which  the  Plaintiff  did  not  receive  possession ; 
and  this  sum,  with  interest  at  the  rate  given  by  the  jury, 
will  form  the  amount  to  which  the  verdict  must  be  reduced 
Any  further  damages  resulting  from  the  loss  of  the  bargain 
for  so  short  a  time  is  in  our  opinion  inappreciable. 

Hule  absolute  to  reduce  damages  (j*). 


(J)  The  Plaintifif  obtained  leave  to  appeal  to  the  Privy  Cooncil 
against  this  judgment,  bnt  the  appeal  was  not  prosecuted. 
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STEVENSON  and  Anothee  v,  THE  QUEEN. 
BANKS  AND  Otheks  v,  THE  QUEEN. 
SARaOOD  AND  Othebs  v,  THE  QUEEN. 
WATSON  AND  Othebs  v.  THE  QUEEN.  ^865. 

M^NAUGHTON  and  Othebs  v.  THE  QUEEN.         St^LhX^lh 

14. 

AJ  EM  U  KKEB  in  each  of  these  actions  to  a  similar  plea  The  Legisla- 
in  each,  asserting  the  legal  right  of  the  Legislative  Assembly  ^^  ^^^  ^  ^ 
of  Victoria  to  impose  Customs  duties  by  its  own  mere  possess  the 
resolution,  and  to  levy  them  till  the  end  of  the  session  of  authorise,  by 
Parliament  in  which  such  resolution  was  passed.  resolutions 

^  imposing 

customs  duties. 

The  pleadings  were  substantially  the  same  in  each  case,  *^g4^^*^^  °^ 
and  in  the  first  case  were  as  follows : —  collect  such 

duties  until 
the  end  of  the 
"  To  the  Queen's  Most  Excellent  Majesty.  session  of 

Parliament  in 

"  Your  faithful  subjects.  Leader  Cox  Stevenson  and  George  Steven-  ^^»ch  such 

•on,  trading  under  the  style  of  L,  Stevenson  and  Sons,  of  Flinders  lane,  [^  .  "i!^^'** 

in  the  city  of  Melbourne,  humbly  shew — That  your  Majesty  is  indebted  jjjiggg^ 

to  your  suppliants  for  money  payable  by  your  Majesty  to  your  Majesty's       xhe  exist- 

■appliants,  for  money  received  by  your  Majesty  for  the  use  of  your  ence  of  such 

inppliants.    And  your  suppliants  claim  £3,500.    Your  suppliants,  there-  a  privilege  is 

fore,  most  humbly  pray  that  your  Majesty  will  be  most  graciously  '^Jf  *x**w*^^**^ 

pleased  to  order  that  right  be  done  in  this  matter,  and   that  your  ^j^^  of  law 

Majesty's  Attorney-General  may  be  required  to  answer  the  same ;  and  g^d  the  pri- 

that  your  suppliants  may  henceforth  prosecute  their  complaint  in  the  vilege  is  not 

odd  Court,  and  take  such  other  proceedings  as  may  be  necessary.    And  admitted  by  a 

your  suppliants,  as  in  duty  bound,  shaU  ever  pray."  demurrer  to  a 

plea  averring 

"  Pleas,  dated  5th  August,  1865 :— 1st  plea.— Never  indebted.  2nd  ^*- 
plea. — That  before,  and  at  the  time  of,  the  passing  of  the  '  Constitution 
*  Statute,*  it  was,  and  hence  hitherto  hath  been,  and  still  is,  one  of  the 
privileges  and  powers  of  the  Commons  House  of  Parliament  to  pass 
resolutions  that  duties  of  Customs  shall  be  charged  on  the  articles 
mentioned  In  such  resolutions  imported  into  the  United  Einzdom 
towards  raising  the  supply  granted  to  Her  Migesty,  and  that  the  proper 
officer  in  that  behalf  be  authorised  to  take  such  measures  as  may  be 
necessary  for  the  protection  of  such  duties,  and  that  upon  such  resoln. 
tions  being  so  passed,  it  hath  been  the  usage  and  practice  in  the  Miid 
United  Kingdom,  and  ever  hath  been  and  is  one  of  the  privileges  and 
powers  of  the  said  Commons  House  of  Parliament,  that  the  proper 
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officers  in  that  behalf  shall  collect  duties  of  Castoms  nnder  and  in  pur- 
suance and  hy  virtue  of  such  resolutions,  on  the  articles  mentioned  in 
such  resolutions,  until  the  end  of  the  session  of  Parliament  in  which 
such  resolutions  have  been  passed,  unless  an  Act  of  Parliament  shall 
have  been  sooner  passed  embodying  such  resolutions.  And  the  sud 
Attorney-General  further  saith,  that  during  the  present  session  of  the 
Parliament  of  Victoria,  the  Legislative  Assembly  duly  passed  a  resolu- 
tion, that  towards  raising  the  supply  granted  to  Her  Mi^esty,  certain 
duties  of  Customs  should  be  charged  on  (among  other  articles)  apparel 
and  slops,  and  all  articles  made  up  wholly  or  in  part  from  fabrics  of 
wool,  cotton,  linen,  or  mixed  materials,  boots  and  shoes,  hosiery  and 
gloves,  hats,  caps  and  bonnets,  saddles,  harness,  and  leatherware,  an 
their  importation  into  Victoria,  at  the  rate  of  five  shillings  per  cubic 
foot,  measuring  outside  the  package,  or  for  any  package  less  than  one 
cubic  foot ;  and  also  a  certain  other  resolution,  that  the  Commissioner 
of  Trade  and  Cnstoms  should  be  authorised  to  take  such  measures  ss 
might  be  necessary  for  the  protection  of  the  new  duties  (the  same  bdng 
the  duties  in  the  said  first  resolution  mentioned)  proposed  during  the 
discussion  of  certain  resolutions  then  before  a  committee  of  the  whole 
House  of  the  said  Legislative  Assembly.  And  the  siud  Attomey- 
Qenend  fhrther  says,  that  the  session  of  the  Parliament  of  Victoria  in 
which  the  said  resolutions  were  so  passed  is  not  yet  ended,  and  that  no 
Act  of  the  said  Parliament  has  been  passed  embodying  the  said  resolo- 
tions,  and  that  after  the  passing  of  the  said  resolutions  the  Plaintiffs 
imported  into  the  colony  of  Victoria  certain  apparel  and  slops,  and 
divers  other  articles  made  up  from  fabrics  of  wool,  cotton,  linen,  and 
mixed  materials,  boots  and  shoes,  hosiery  and  gloves,  hats,  caps  and 
bonnets,  saddles,  harness  and  leatherware,  and  that  the  duties  payable 
upon  such  articles  under  and  by  virtue  and  in  pursuance  of  the  said 
resolutions  of  the  said  Legislative  Assembly  amounted  to  a  large  sum — 
to  wit,  the  amount  in  the  said  petition  mentioned — and  that  the  said 
money  in  the  said  petition  mentioned  was  received  by  Her  Majesty  for 
and  in  respect  of  the  duties  upon  the  said  articles  so  imported  by  the 
Plaintiffs  as  aforesaid,  payable  under  and  by  virtue  and  in  pursuance  of 
the  said  resolutions,  and  not  otherwise." 

''Replication  and  demurrer,  9th  August,  1865. — Issue  joined  on  first 
plea.    Demurrer  to  second  plea  as  being  bad  in  substance. 

"  Joinder  in  demurrer  on  second  plea,  12th  August,  1865. 

"  The  Petitioners*  points  to  be  argfued  on  the  demurrer  were : — 
That,  although  by  the  '  Constitution  Act '  the  Legislature  of  Victoria 
may  impose  duties  of  Customs,  it  is  not  provided  by  that  Act  that  the 
Legislative  Assembly  alone  has  that  power ;  and  that  the  second  plea 
discloses  no  grounds,  shewing  that  the  Legislative  Assembly  can  by 
resolutions  legally  authorise  the  levying  and  receipt  of  duties  of  Cus- 
toms as  stated. 

''  The  Defendant's  points  for  argument  were : — (1.)  That  the  matters 
alleged  in  the  plea  being  admitted  by  the  demuzrer  to  be  privileges,  the 
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Court  will  not  inqmre  into  the  ralidity  thereof.    (2.)  That  the  resolu-  1865. 

tions  in  question  are  consistent  with  the  provisions  of  the  *  Constitution      q^^"^'^'^''*^ 
Statute '  as  to  imposing  and  levying  taxes.     (3.)  That  the  resolutions      Stevensow 
in  question,  and  the  acts  done  thereunder,  are  valid.     (4.)  That  on  the     ij^j  Quebf. 
pleadings,  it  appears  the  action  is  not  maintainable  under  the  '  Croum 
'  Remedies  and  LiabUities  Statute  1865/    (5.)  That  it  is  consistent  with 
the  plea,  that  the  money  was  voluntarily  paid  by  the  Petitioners." 


Fellows  {Wood  with  him)  for  the  Petitioners  in  the  first    September  1. 
case  {Stevenson  v.  The  Queen), 

Dawson  (with  him  Fellows  and  Harris)  for  the  Petitioners 
in  the  second  ease  {Banks  v.  The  Queen). 

Billing  (with  him  O.  P.  Smith)  for  the  Crown  in  the 
first  case. 

G.  P.  Smith  {Billing  with  him)  for  the  Crown  in  the 
second  case. 

The  questions  debated  were,  whether  the  House  of  Com- 
mons in  Great  Britain,  and  consequently  the  Legislative 
Assembly  in  Victoria,  has  the  power  to  levy — not  merely 
to  resolve  on,  or  grant,  but  also  to  levy,  enforce,  and  coUect 
—Customs  duties  imposed  only  by  its  own  resolution; 
whether  the  whole  of  the  privileges  claimed  by  the  House 
of  Commons  are  privileges  of  the  Legislative  Assembly ; 
whether  the  superior  courts  in  England,  and  the  Supreme 
Court  here,  can  decide  for  themselves  the  legality  of  any 
privilege  of  either  House,  set  up  as  claimed  by  it,  or  deter- 
mined by  it;  whether  on  the  debate  of  such  question  before 
the  courts,  the  statement  in  the  pleadings  of  a  privilege  is 
a  statement  of  matter  of  fact,  or  one  of  a  conclusion  of  law; 
and,  lastly,  if  such  statement  be  a  statement  of  matter  of 
fiwt,  whether  the  Petitioners  in  these  cases  have  not,  for  the 
purpose  of  these  demurrers,  admitted  the  truth  of  the  pleas 
stating  the  privilege  of  taxation  by  resolution  to  be  one  of 
the  privileges  of  the  Assembly. 

W.W.fcA'B.      VOL.  II. — LAW.  M 
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On  the  first  point,  the  power  of  the  House  of  Commons 
to  enforce  duties  by  its  mere  resolution,  it  was  contended 
for  the  Petitioners  that  it  was  denied  by  authority,  and 
inconsistent  with  the  Imperial  legislation  itself  The 
authorities  cited  were  May's  Parliamentary  Proceedings, 
ed.  1859,  p.  505;  ed.  1863,  p.  65;  and  2  Stephen's  Commen- 
taries, p.  359.  The  course  of  Imperial  legislation  was  shewn 
by  all  Imperial  acts  dealing  with  taxation.  Such  are  based 
on  resolutions  previously  adopted  by  the  House  of  Commons. 
If  those  resolutions  were  of  perfect  force  without  further 
legislation  by  the  Act  of  all  branches  of  the  Legislature,  it 
would  be  whoUy  unnecessary  to  give  such  acts  retro- 
spective effect;  yet  such  course  is  universally  followed 
The  inference  is  an  absolutely  necessary  one,  that  without 
such  retrospective  effect — an  exceptional  effect,  and  one 
alien  to  all  the  principles  of  ordinary  legislation — the  reso- 
lutions are  of  no  legal  validity,  and  the  duties  imposed  or 
altered  by  them  not  enforceable  by  law.  For  the  Crown, 
it  was  answered  that  authority  was  to  be  found  for  the 
privilege  claimed ;  that  the  practice  and  imiversal  custom  of 
the  House  of  Commons  support  it ;  and  that  such  practice 
is  illustrated  and  sanctioned  by  special  Imperial  legislation. 
The  authority  referred  to  was  Hallam's  Constitutional 
History,  the  practice  was  that  of  the  home  country  in 
every  case  of  altered  taxation ;  and  the  sanctioning  legisla- 
tion was  that  of  such  Imperial  Acts  granting  moneys  for 
the  public  service  as  the  4  and  5  IF!  4,  c.  15.  It  would  be 
futile  that  the  House  of  Commons  should  have  the  power 
to  resolve  that  certain  supplies  and  appropriations  should 
be  granted  and  made,  if  it  could  not  enforce  its  grant  by 
levying  the  taxes  it  imposed  and  directing  payments  out 
of  them.  The  resolution  of  the  House  itself  constitute 
an  absolute  and  unconditional  grant  of  the  taxes  imposed. 


On  the  second  point,  whether  the  whole  privileges  of  the 
House  of  Commons  are  the  privileges  of  the  Legislative 
Assembly,  it  was  contended  for  the  Petitioners  that  the 
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** (hnstitutian  Act"  and  the  Act  No.  1,  give  to  the 
Assembly  only  the  same  privileges  as  are  given  to  the 
Council,  with  the  exception  that  the  former  has  the  exclu- 
sive right  to  originate  taxation ;  and  give  only  such  of  the 
priyileges  and  immunities  of  the  English  House  of  Com- 
mons as  that  House  enjoys  by  statute  or  custom — not  such 
as  it  may  have  claimed,  or  have  determined  for  itself  that 
it  possesses,  but  such  only  as  have  been  determined  to  be 
8&Qctioned  by  statute  or  customary  law.  Again,  it  is 
impossible  that  all  the  privileges  ever  claimed  by  the 
House  of  Commons  are  the  privileges  of  the  Legislative 
Assembly ;  for  if  that  were  so,  the  latter  would  possess 
greater  privileges  here  than  the  former  in  England,  as  the 
English  courts  have  decided,  and  this  Court  is  bound  to 
hold,  too,  that  some  of  the  privileges  claimed  by  the  House 
of  Commons  in  England  are  illegal,  and  not  possessed  by  it 
there.  For  the  Crown,  on  this  point,  a  distinction  was 
made  between  privileges  of  the  House  of  Commons  merely 
claimed  by  that  House,  and  privileges  determined,  acknow- 
ledged, and  recognised.  The  whole  of  the  latter  were 
claimed  here.  As  to  such  the  privileges  of  the  House  of 
Commons  in  England  and  the  Legislative  Assembly  here  are 
equal. 


1865. 
Stevensoh" 

■  V. 

The  Qiteek 


As  to  the  third  point,  whether  the  coxirts  in  England 
and  the  Supreme  Court  here  can  entertain  and  decide  for 
themselves  the  question  of  the  legality  of  any  privilege 
claimed,  it  was  contended  for  the  Petitioners  that  the 
courts  at  home  have  always  entertained  and  decided  such 
questions,  and  that  the  Court  here  should  never  be  wanting 
to  itself  in  the  same  assertion  of  its  dignity  and  right.  The 
cases  oiStockdah  v.  Hansard  (^),  and  Howard  v.  Oossett  (J), 
were  referred  to  in  support  of  this  contention.  Eor  the 
Crown,  it  was  answered  that  there  is  a  distinction  between 
privileges  claimed  for,  and  privileges  determined  by  the 
House  of  Commons ;  and  it  was  denied  that  any  case  can 

(k)    9  Ad.  &  Bll.,  14.  (0    IOQ.B.,369. 
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^^^^^^^      be  found  where  a  privilege  determined  by  the  House  and 
Stevenbok     claimed  by  it  eo  nomine  had  ever  been  interfered  with  by 
the  courts. 


V. 

The  QusBir. 


As  to  the  point,  whether  in  the  present  pleas  the  state- 
ment of  the  privileges  is  a  statement  of  matters  of  fact,  or 
a  statement  of  conclusions  of  law,  it  was  contended  for  the 
Petitioners  that  this  is  a  statement  of  law  which  the  Court 
alone  must  try,  by  its  own  legal  knowledge,  however 
acquired,  and  which  could  not  be  sent  to  any  jury  for  trial. 
If,  indeed,  it  went  to  a  jury,  and  the  journals  of  the  House 
of  Commons  were  produced,  the  judge  must  direct  the  jury 
how  to  find  on  those  journals — must  determine  whether 
any  privilege  appearing  there  was  legally  belonging  to  the 
House.  For  the  Crown  on  this  point,  great  stress  was  laid 
on  the  enactment  in  the  Act  No.  1,  defining  the 
privileges  of  the  colonial  Houses  of  Parliament,  and 
making  the  journals  of  the  House  of  Commons  evidence  of 
them.  The  making  of  those  journals  evidence  was  proof 
that  the  question  they  were  made  evidence  to  prove  was 
one  of  fact,  and  not  one  of  law.  To  this  argument  it  was 
replied  for  the  Petitioners  that  the  enactment  was  one 
relating  to  law,  or  one  relating  to  facts ;  if  the  former, 
it  was  superfluous — if  the  latter,  it  was  ultra  vires. 
Its  necessary  effect  would  be  to  shew  the  privileges 
of  the  Assembly  in  Victoria  to  be  all  those  claimed 
by  the  House  of  Commons,  and  never  formally  aban- 
doned; and  therefore  that  serving  legal  process  on  a 
member,  taking  his  umbrella,  or  fishing  in  his  pond, 
are  breaches  of  the  privileges  of  the  Legislative  Assem- 
bly here;  although  it  is  beyond  contention,  certain,  that 
such  privileges  as  these  are  not  now  legal  or  valid  in 
England. 

Stawbll,  C.  J. — We  have  no  doubt  that  these  resolu- 
tions are  not  equal  to  an  Act  of  Parliament,  and  that 
nothing  but  an  Act  of  Parliament  can  have  the  effect  of 
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imposing  taxation.     But  the  question  as  to  the  operation         1®^^- 
of  the  second  section  of  the  Act  No.  1,  making  the  journals     Stbvenboh 
of  the  House  of  Comir.onR  jprimd  fade   evidence   of  the 
privileges  of  that  House,  is  one  of  some  difficulty,  and  we 
will  further  consider  it. 

Gur,  adv.  vult 


V. 

The  QusBir. 


Wood  (Ireland,  Q.C.,  Datoson,  and  Fellows  Y^iiik  him)  for  September  4. 
the  Petitioners  in  the  third  case  {Sargood  v.  The  Queen). 
It  was  almost  conceded  in  the  former  cases  that  if  this  case 
were  fcrgued  in  England,  it  could  not  be  contended  there 
that  it  is  a  privilege  of  the  House  of  Commons  to  en- 
force taxation  imposed  by  its  own  resolution  alone.  No 
privilege  can  stand  good  which  is  contrary  to  an  Act  of 
Parliament.  Now  the  "  Petition  of  Bight "  claims  that  no 
man  shall  be  taxed  or  diminished  of  his  means  unless  by 
common  consent  by  Act  of  Parliament.  No  doubt  that 
was  a  protest  in  limitation  of  the  power  of  the  Crown,  but 
the  words  used  cover  all  estates  of  the  realm.  And  the 
"-BiW  of  Rights'*^  finally  declared  the  law  on  the  same  basis. 
No  doubt  that  Act  also  was  framed  to  restrain  the  des- 
potism of  the  king ;  but  it  would  be  equally  effectual  to 
restrain  despotism  of  the  House  of  Commons.  \Barry,  J. 
— ^It  is  merely  a  repetition  of  previous  enactments.]  Yes. 
It  is,  therefore,  distinctly  laid  down,  that  taxation  can 
only  be  by  Act  of  Parliament.  It  is  also  the  law  that  pri- 
vilege cannot  stand  against  the  law  of  the  land.  If  so 
0  fortiori,  it  cannot  stand  against  an  Act  of  Parliament. 
It  is,  therefore,  no  privilege  of  the  House  of  Commons  to 
tax  by  its  own  resolution  alone.  If  so,  it  is  equally  no 
privilege  of  the  House  of  Assembly  here. 

But  it  is  said  on  the  other  side  that  the  Act  No.  1,  sec.  2, 
has  converted  the  question  whether  the  Assembly  has  this 
privilege  or  not  into  a  question  of  fact — from  a  question  of 
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law,  BTicli  as  it  is  admitted  to  be  in  England,  into  one  of  fact 
— ^in  this  country,  by  being  made  matter  of  proof  by  the 
evidence  of  the  Journals  of  the  House  of  Commons ;  and 
that  the  demurrer  admits  the  matters  of  fact  alleged  in  the 
plea,  including  this  assumed  matter  of  fact.  That  depends  in 
some  degree  on  the  sense  in  which  the  word  "  privilege  "  is 
used  by  the  "  Constitution  Act,**  and  the  Act  'No.  1,  see. 
2,  and  in  some  degree  on  what  is  the  effect  of  the  latter 
Act  generally.  As  to  the  "  Constitution  Act,'*  the  word 
"  privileges  "  used  there  must  be  understood  as  the  privi- 
leges of  the  House  of  Commons  as  known  to  the  English 
law,  interpreted  by  the  English  courts.  It  is  not  possible 
that  the  word  there  used  could  be  left  for  its  meaning  to 
the  interpretation  of  a  colonial  Act,  to  be  afterwards 
passed.  The  colonial  Legislature  had  given  to  it  the  power 
to  define  its  own  privileges  by  limiting  them,  at  the  most, 
to  the  extent  of  the  privileges  of  the  House  of  Commons ; 
but  this  gave  no  power  to  define  the  privileges  of  the 
House  of  Commons.  The  latter  were,  therefore,  those 
only  which  are  known  to  the  English  law  as  laid  down  by 
the  English  Courts.  If  the  same  question  were  raised  in 
England  as  is  raised  here  now,  the  Courts  there  would 
have  to  apply  the  law  of  privilege  as  it  is  laid  down  in 
the  "  Constitution  Act"  and  not  as  it  may  be  found  in 
the  Act  No.  1.  Then  we  come  to  the  Act  No.  1  itself. 
Truly  one  may  say  of  section  2  in  it,  what  was  said 
by  the  followers  of  Mahomet  about  the  library  of  Alex- 
andria— that  all  the  books  in  it  were  either  in  favour  of 
the  Koran  or  against  it;  if  they  were  for  it  they  were 
useless,  and  if  against  it,  false;  and,  in  both  aspects, 
proper  to  be  burnt.  The  first  section  defines  the  privi- 
leges. It  either  takes  greater  privileges,  or  identical  ones, 
or  lesser  privileges,  than  those  of  the  House  of  Commons. 
If  identical  ones,  it  was  useless  so  far  as  the  present  case 
is  concerned ;  if  greater,  it  was  repugnant  to  the  "  Ciw- 
stitution  Act,**  which  says  expressly  that  the  privileges 
taken  should  not  exceed  those  of  the  House  of  Conmions ; 
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and  as  so  repugnant,  it  was  ultra  vires.  There  is  only  the 
other  alternative.  Possibly  the  privileges  taken  are  less. 
Possibly  it  was  intended  to  enact  that  such  privileges  only 
should  be  taken  as  were  both  known  to  the  law  of  England 
and  also  appeared  on  the  face  of  the  journals  of  the  House 
of  Commons.  But  this  last  alternative  will  not  serve  the 
other  side,  because  they  contend  that  the  privileges  of  the 
Assembly  are  such  as  appear  on  the  journals  of  the  House 
of  Commons  only.  Therefore,  so  far  as  "  definition  "  goes, 
the  Act  No.  1  was  ultra  vires,  or  useless.  But  it  is  said 
that  section  2  affects  the  mode  of  proof  only ;  that  the 
Act  No.  1,  sec.  1,  defines  and  adopts  identical  privi- 
leges with  those  of  the  House  of  Commons,  and  that  sec- 
tion 2  of  that  Act  affects  the  mode  of  proof  only — makes 
them  provable  as  a  matter  of  fact  by  the  journals  of  the 
House  of  Commons  only,  and  no  longer  cognizable  by  the 
judges  of  their  own  knowledge  as  matter  of  law.  Again, 
in  this  argument  the  word  "privilege"  either  means  the 
same  thing  that  it  meant  in  the  "  Constitution  Act,'^  or  it 
means  some  other  thing.  If  it  means  exactly  the  same 
thing,  the  section  is  useless,  for  the  judges  already  have  the 
means  of  knowing  the  English  law.  If  it  means  something 
else,  it  is  again  repugnant  to  the  "  Constitution  Act,^'  which 
uses  the  word  only  in  the  sense  of  the  privileges  known  to 
the  English  law.  Section  2  either  changes  the  tribunal,  or 
does  not  do  so.  If  it  changes  the  tribunal  from  that  of  the 
judge  to  that  of  a  jury,  it  necessarily  changes  the  test, 
because  the  judge  applies  the  test  of  the  laws  of  England, 
and  by  the  very  supposition  the  jury  are  only  to  apply  the 
test  of  the  journals  of  the  House  of  Commons.  We  know 
as  a  matter  of  law  that  these  tests  must  give  different 
results,  because  privileges  have  been  claimed  by  the  House 
of  Commons,  and  appear  on  its  journals  as  so  claimed, 
which  have  never  been  disclaimed  by  the  House  of  Com- 
mons— nay,  which  may  yet  be  claimed — but  which  the 
courts  of  England  have  decided  to  be  bad.  Illustrate  the 
results  of  the  contention  on  the  other  side  by  a  case.     In 
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StocJodale  v.  Hansard  (m)  are  collected  a  number  of  in- 
stances of  extraordinary  privileges  asserted  at  one  time  or 
other  by  formal  resolution  of  the  House  of  Commons 
within  150  years  of  the  present  time.  Fishing  in  a  mem- 
ber's pond,  taking  a  member's  umbrella,  and  serving  a  writ 
of  ejectment  on  a  member,  are  instances,  the  last  as  late  as 
the  year  1760.  There  is  also  a  case  in  1762,  in  which  it 
was  held  a  breach  of  privilege  to  put  up  a  post-and-rail 
fence  on  Sir  Cordel  Firebrctce^s  waste.  Suppose  the 
umbrella  privilege  were  asserted  here,  and  suppose  the  con- 
tention on  the  other  side  to  be  well  founded,  and  the  exis- 
tence of  the  privilege  to  be  a  matter  of  lact  provable  by  the 
journals  of  the  House  of  Commons,  if  the  matter  dependEi 
on  those  journals,  that  privilege  must  be  established,  for  it 
has  never  been  disclaimed. 


But  even  if  it  be  conceded  that  the  Act  No.  1,  sec 
2,  may  have  some  use  in  informing  the  mind  of  the  judge 
or  court  what  privileges  have  been  claimed  by  the 
House  of  Commons,  that  does  not  alter  the  nature  of  the 
matter  so  shewn  from  one  of  law  to  one  of  fact.  Compare 
it  to  a  custom — the  customs  of  the  city  of  London,  for 
instance.  They  are  provable  by  the  certificate  of  the 
Eecorder  of  London ;  nevertheless,  if  pleaded  and  demurred 
to,  the  courts  decide  on  their  legality ;  and  if  any  appears 
to  be  illegal,  it  is  decided  on  demurrer  to  be  bad.  That  is 
so  even  of  mere  local  customs,  such  as  those  of  the  city  of 
London,  or  gavel-kind  in  Kent ;  the  Court  is  bound  to  take 
judicial  cognizance  of  them.  How  much  more,  then,  is  it 
bound  to  take  judicial  notice  of  the  custom  and  privileges 
of  the  High  Court  of  Parliament !  It  appears,  then,  that 
no  custom  or  privilege  can  stand  against  an  Act  of  Parlia* 
ment.  Bac.  Ah.,  664,  titley  Chistams  A.;  Nohle  v,  Durell  (»); 
Com.  Dig.,  title  Customs  of  London.  By  Magna  Charta  it 
is  enacted  that  the  city  of  London  and  all  other  corpora- 
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tions  shall  have  their  ancient  privileges;  but  privileges 
there  have  been  held  to  mean  only  such  privileges  as  are 
not  repugnant  to  law.  In  StocMale  v.  Hansard,  the  pub- 
lication of  a  libel  was  justified  as  published  in  a  report 
published  by  order  of  the  House  of  Commons.  Sir  John 
Campbell  contended  that  it  was  privileged  by  that  order 
of  the  House.  Lord  Denman  totally  dissented  from  the 
doctrine  that  any  body  in  the  country  was  privileged  to 
order  its  servants  to  publish  libels;  and  held  that  the 
plea  of  a  direction  to  publish  by  the  House  was  a  bad  plea. 
[Barry,  J. — Suppose  for  a  moment  that  the  privileges  are  to 
be  proved  as  matter  of  fact  by  the  journals,  the  Judge  must 
still  direct  the  jury  whether  any  privilege  claimed,  and  so 
proved,  is  a  good  one.  Stawell,  C.  J. — According  to  the 
argument  for  the'Bespondents,  if  the  journals  contain  the 
prinleges,  that  is  enough.  However  absurd  the  privilege  is, 
the  Judge  must  tell  the  jury  if  it  is  in  the  journals  they  must 
find  so.  Williams,  J. — ^I  think  Mr.  Fellows  was  quite  right 
to  contend  that  they  are  not  evidence  at  all.  It  seems  useless 
to  make  them  evidence,  and  still  leave  them  to  be  rejected  by 
the  Judge.  Barry,  J. — But  surely  the  Act  No.  1,  sec.  2, 
was  passed  with  some  object.  Fellows. — Mx  abundant  id 
cauield,  perhaps.]  Possibly  to  restrict  the  privileges,  as  it 
was  not  possible  to  enlarge  them.  [^Barry,  J. — Can  it  be 
as  evidence  in  proceedings  between  the  Houses  themselves? 
Williams,  J. — There  is  one  thing  I  think  worthy  of  notice. 
In  all  such  cases  in  other  Acts  I  think  the  words  used  are 
almost  always  that  the  documents  made  admissible  shall  be 
evidence  "  in  all  courts  of  justice."  It  is  not  so  here. 
Stawell,  C.  J. — The  words  are  that  the  journals  are  to 
be  evidence  in  inquiries  "  touching  the  privileges  of  the 
"  Houses."  This  is  not — at  least  it  is  not  primarily — an 
inquiry  touching  privilege.  It  is  one  touching  money  had 
and  received  to  the  Petitioners'  use.  Barry,  J. — Suppose 
either  House  thought  it  necessary  for  the  maintenance  of 
its  dignity  or  protection  to  order  an  arrest.  It  might  be 
deemed  prudent  to  appoint  a  committee  to  inquire  as  to 
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1866.         the  power  to  do  so.    The  journals  might  be  evidence  before 
Steteitsoit     the  House  or  its  committee.]      That  may  be  so,  though 
we  know  that  bodies  not  used  to  the  administration  of 
the  law  seldom  care  much  how  evidence  is  authenticated. 
\_Barry,  J. — There  may  be  some  persons  wishing  to  be  bound 
only  by  authentic  proof.]    The  sum  of  my  argument  is  this. 
The  "  Constitution  Act^^  section  35,  must  be  interpreted  by 
itself— not   by   looking   at   the   Act  No.   1.      The  privi- 
leges claimable  here  are  only  such  as   are    ascertainable 
by  the  law  of  England.     The  law  of  England  would  not 
hold  to  be  privileges  many  of  those   appearing  by  the 
journals  of  the  House  of  Commons  to  be  such — ^undis- 
claimed  to  this  day.     If  the  journals  of  the  House  of  Com- 
mons shews  the  privileges  of  the  House  to  be  different 
from  those  known  to  the  law  of  England,  the  journals  must 
be    thrown   overboard,    together   with    the    colonial  Act 
which  would  make  them  valid.      If  the  journals  may  be 
looked  at,  it  can  only  be  to  restrict  and  not  to  enlarge — ^to 
shew  such  only  as  are  both  good  by  the  law  of  England 
and  shewn  by  the  journals.     And  when  the  privilege,  how- 
ever ascertained,  is  on  the  pleadings,  and  appears  on  the 
face  of  it  illegal,  it  is  still  the  province  and  duty  of  the 
court  on  demurrer  to  determine  that  it  is  bad,  and  no 
defence  to  the  action. 

Billing  (with  him    G,  P.  Smith)  for  the  Crown. — The 
question  of  the  validity  of  the  privilege  here  alleged  by 
the  plea  does  not  arise.      The   sole   question  is,  whether 
its   existence    is    matter  of  fact  or  of  law.      I  contend 
that   the    Act   No.    1,  sec.   2,   makes   it   matter  of  fact, 
provable  by  evidence;    and    that    the    demurrer   admits 
it,  because  it    is  thus   made  matter  of  fact.      The  Act 
No.   1  does  not  conflict    with    the    "  (hnatitution    Aet^ 
The   1st   section   defines  the  privileges  of  the  House  oi 
Assembly  as  identical  with  those  of  the  House  of  Com- 
mons ;  there  is  no  excess  there,  nor  any  restriction.     Nor  is 
there  useless  legislation,  because  until  the  privileges  were 
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Ml  defined  the  Houaee  here  might  hare  been  deemed  to 
have  lesser  privilegeB  than  those  of  the  House  of  Commona, 
or  it  might  hare  been  even  leas  ascertainable  than  now 
what  they  were.  Then  section  2  has  neither  excess  of 
operation  nor  defect,  nor  ia  it  useless.  It  has  nothing  to 
do  with  the  nature  of  privilege— it  only  has  to  do  with  the 
mode  of  proof;  and,  furthermore,  it  does  not  make  the 
journals  conclusive  evidence,  but  only  primS  facie  evidence, 
of  the  privileges  of  the  Commons'  House.  It  enacts  one 
additional  mode  of  proof;  but  the  means  so  added  are  of 
such  a  nature  as  to  show  that  the  tribunal  is  henceforward 
the  jury,  oe  before  it  was  the  judge.  This  is  neither 
extruding  the  privileges,  nor  restricting  them — it  is  merely 
laying  how  they  shall  be  proved.  Nor  is  it  useless  legisla- 
tion, but  wise  and  useful  legislation ;  for  the  judges  here 
cannot  be  supposed  to  poBsesa  the  means  of  knowing  the 
privileges  of  Parliament  that  the  judges  at  home  possess. 
There  the  courts  take  judicial  cognizance  of  what  the  privi- 
leges are,  and  of  their  validity  or  invalidity;  here,  this 
additional  source  of  information  is  secured.  I  have  said 
that  the  Act  Xo.  1  only  makes  the  joiunala  primS  faci« 
evidence,  and  does  not  exclude  other  sources  of  information, 
Buch  as  can  be  obtained  by  commission  to  England.  If  the 
journals  are  put  in,  and  shew  a  pHvUege  as  claimed  by  the 
House,  that  does  not  preclude  other  evidence  to  shew  that 
the  same  privilege  has  since  been  disclaimed.  [Soriy,  J.^ 
I  believe  there  is  no  inBtance  in  which  the  House  of  Com- 
mons has  ever  expressly  disclaimed  a  privilege.  Stainell,  C.  J. 
— The  journals  would  shew  these  privileges  about  the 
fish-pond  and  the  umbrella ;  and  there  would  be  nothing  to 
rebut  them— or,  at  least,  there  might  be  nothing  to  do  so. 
-Barry,  J. — So  it  might  be  a  breach  of  privilege  here  to  fish 
in  Lake  Colac,  though  it  be  no  breach  of  the  privileges  of 
the  House  of  Commons  now  to  fiah  in  any  pond  in  England. 
Siawell,  C.  J. — If  the  claim  is  to  bear  your  construction,  it 
would  really  seem  trifling  with  a  most  serious  question. 
You  contend  that  privil^es  which  everybody  in  England 
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is  conscious  can  be  no  longer  enforced,  though  thej  have 
never  been  disclaimed  or  formally  abandoned,  are  still  to 
be  held  good  here,  because  the  journals  of  the  House  of 
Commons  will  shew  them  to  be  unrevoked.]  The  journals 
are  not  conclusive.  A  commission  can  also  be  sent  home 
for  further  evidence.  [Barry,  J. — How  could  that  be 
of  any  avail  ?  Tou  would  have  to  bring  a  multitude 
of  persons  to  prove  that  ever  since  1829  people  have 
been  in  the  habit  of  taking  away  the  umbrellas  of 
members  of  the  House,  and  have  never  been  committed  for 
it.  I  assure  you  I  do  not  allude  to  the  case  of  the  umbrella 
with  the  slightest  intention  of  interfering  with  the  graWty 
of  the  discussion.]  The  argument  is  no  doubt  prejudiced 
by  the  selection  of  ludicrous  instances.  But  take  the  case  of 
service  of  a  writ  on  a  member.  It  would  be  easy  to  shew 
that  such  a  privilege  as  that  has  been  abandoned,  though 
not  disclaimed.  [Stawell,  C.  J. — The  Act  No.  1,  sec.  2, 
secured  no  advantage  if  it  made  the  journals  merely 
readable  by  the  Judges.  The  Judges  could  have  informed 
themselves  by  reading  the  journals  without  that.  Instead 
of  assisting  the  judges,  it  seems  only  to  embarrass 
them.  Tou  would  go  further,  however,  and  make  the 
existence  of  privileges  even  greater  than  those  of  the  House 
of  Commons  dependent  on  the  view  of  a  jury.  Tou  would 
throw  on  the  judge  the  duty  of  putting  the  evidence  of  the 
journals  before  the  jury,  with  his  directions  that  they  are 
to  find  only  those  to  be  good  which  are  no  greater  than 
those  of  the  House  of  Commons,  giving  the  judge  himself 
no  assistance  beyond  what  he  now  possesses  to  enable  him 
to  direct  or  assist  them  in  their  inquiry.  Barry,  J. — 
Nothing  can  convert  a  question  of  law  into  a  question  of 
fact.  Surely,  if  the  journals  show  a  privilege,  it  is  for  the 
judge  to  say,  "  The  journals  are  produced ;  but  it  is  my 
"  duty  to  inform  you  that  the  established  laws  of  the  realm 
"  cannot  be  altered  by  resolution  of  the  House  of  Com- 
"  mons.  No  new  privileges  can  be  created.  So,  although 
"  these  journals  are  produced  I  tell  you  that  the  privilege 
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"  whicli  you  see  there  claimed  is  illegal,  and  does  not  exist.'*  1®^^* 
As,  in  fact,  was  done  in  the  case  in  Moody  and  BohinsonJ]  Stbvbnson 
In  that  case,  Fetersdorff^  eTpTesBly  argued  that  the  privilege  ™  ^ 
was  not  expressly  alleged  as  a  matter  of  fact.  It  comes 
back  to  the  point  whether  the  Act  No.  1,  sec.  2, 
changes  this  matter  of  law  in  English  courts,  into  matter  of 
feet  in  this  Court — makes  that  which  is  cognizable  by  the 
judges  in  England  a  matter  triable  by  the  jury  here. 
[Bartyj  J. — This  is  a  far  more  important  matter  than  that 
involved  in  Stockdale  v,  Hansard,  The  privilege  here 
claimed  goes  to  the  foundation  of  the  co-relation  of  taxa- 
tion and  representation.]  The  Court  is  not  called  on 
to  decide  the  validity  of  this  privilege,  but  simply 
whether  the  allegation  of  it,  is  an  allegation  of  matter  of 
law  or  of  matter  of  fact ;  because  if  it  be  a  matter  of  fact, 
it  is  one  the  truth  of  which  is  admitted  by  the  demurrer. 
Privilege  is  a  matter  completely  within  the  judicial  cogni- 
zance in  England.  [Barry,  J. — Why  not  so  here  ?  Are 
the  privileges  of  Parliament  to  be  defined  by  juries,  who 
may  find  differently  at  Ballarat,  at  Melbourne,  and  at  Gee- 
long?]  It  is  different  here,  simply  because  the  Act  No. 
1,  sec.  2,  has  said  it  shall  be  so.  That  enactment 
has  analogies  in  other  parts  of  the  law,  as  in  the  law  of 
libel,  and  in  the  law  with  reference  to  the  proof  of  Crown 
grants.  In  Howard  v,  Gossett  (o),  the  Judges  distinctly 
considered  how  far  a  demurrer  admitted  the  allega- 
tion of  privilege  made  in  the  pleadings  there.  So  that  it 
is  apparent  that  a  privilege  may  be  so  pleaded  as  matter  of 
fact  as  to  be  admitted  by  the  demurrer  on  the  other  side. 
In  conclusion,  the  Act  No.  1  does  not  go  beyond  the 
"  Constitution  Act;'*  it  but  makes  a  new  mode  of  proof ;  and 
that  mode  of  proof  is  not  conclusive,  so  as  to  alter  the 
nature  of  the  matter  proved,  but  primd  facie  only.  Other 
parts  of  the  same  journals,  or  other  procurable  evidence, 
may  shew  any  privilege  claimed  in  one  part  of  the  journals 
to  have  been  disclaimed  or  no  longer  enforced  in  later 

(o)    11  Jut.,  762. 
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Stevenson     it  has  been  the  practice  of  the  House  of  Commons  to  assert 

«      ^  for  ages,  to  which  the  parent  country  owes  its  greatest 

advances  in  freedom,  and  which  may  prove  the  greatest 

constitutional  endowment  of  this  country. 

Woody  in  reply. — The  ruling  power  in  a  State  never  gives 
up  a  privilege,  just  as  sovereigns  never  voluntarily  give  up 
Crowus.  •  Not  one  of  these  privileges  appearing  on  the 
journals  of  the  House  of  Commons  has  ever  been  aban- 
doned, though  some  may  have  been  disused,  while  the 
times  and  sense  of  the  people  will  not  tolerate  their  exer- 
cise. It  is  said  that  the  journals  are  only  primd  facie 
evidence,  but  if  they  are  unrebutted  they  are  conclusive. 
If  not  conclusive  evidence,  what  profit  was  there  in 
making  them  evidence  at  all?  The  same  means  that  it 
is  admitted  must  be  taken  to  contradict  and  correct  them 
would  have  sufficed  to  get  the  best  evidence  that  can  be 
got — the  certificate  of  the  Speaker,  or  other  proper  and 
conclusive  proof  in  England.  Whether  the  evidence  is 
rebutted  or  not,  this  Act  No.  1,  sec.  2,  afiTords  a 
different  test  of  privilege  to  that  which  is  the  legal  test, 
under  the  "  Constitution  Act^'*  and  so  far  the  Act  No.  I 
is  ultra  vires.  If  it  means  anything  more  than  that  the 
journals  are,  like  an  Act  of  Parliament  or  other  meana  of 
learning  the  law,  merely  an  assistance  to  the  memory  of 
the  judge  as  to  the  state  of  the  law,  there  is  authority 
against  it,  Hex  et  Reg,  v.  Knollys  (p).  The  journals 
are  no  record  of  Parliament,  and  cannot  be  taken  notice  of 
judicially,  as  determining  the  law. 

Our.  adv.  vult. 


September  11.       Harris  {Dawson,  Wood,  and  Fellows  with  him)  for  the 
Petitioners  in  the  fourth  case  (WcUson  v.  The  Queen), 

(p)  2  Sulk,  510. 
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Billing  (with  him  Q.  P.  Smith)  for  the  Crown.  vi?^ 

Stevenson 

Wood  (with  him  Dawson,  Fellows,  and  Harris)  for  the    r^^  Queen 
Petitioners  id  the  fifth  case  {M^Ndughton  v.  The  Queen), 
said  he  could  say  nothing  new. 

O.  P.  Smith  (Billing  with  him)  for  the  Crown. 

Stawell,  C.  J. — As  to  the  legal  force  of  a  resolution  of 
the  House  of  Assembly,  we  have  expressed  our  opinion, 
and  see  no  reason  to  change  it  (q).  On  the  other  point,  we 
will  consider  further  the  arguments  addressed  to  us  in  all 
the  cases. 

Our.  adv.  vult. 


Stawell,  0.  J.,  read  the  reserved  judgment  of  the  Court  September  14. 
in  the  first  case  {Stevenson  v.  The  Queen),  as  follows : — 

The  privilege  or  power  alleged  by  this  plea  to  be  enjoyed 
by  the  House  of  Commons  has  never,  so  far  as  we  can  dis- 
cover, been  even  claimed  by  that  body.  Without  precedent 
— opposed  to  the  opinion  of  all  writers  on  constitutional 
law — and  in  direct  violation  of  the  established  principle 
that  no  tax  can  be  imposed  save  with  the  full  assent  of 
the  three  estates  of  the  realm,  such  a  privilege  cannot, 
according  to  the  laws  of  England,  be  supported.  We  see 
no  reason  to  doubt  the  opinion  we  have  already  expressed, 
that  a  resolution  or  order  of  any  one  of  the  estates  is 
insufficient  to  justify  the  imposition  and  collection  of 
Customs  duties.  Indeed,  this  point  was  scarcely  debated 
during  the  argument.  Without  questioning  what  the  ulti- 
mate decision  might  be,  privilege  or  no  privilege,  it  was 
contended,  was  a  matter  of  fact  admitted  by  the  demurrer, 
and  not  now  open  for  discussion.     The  2nd  section  of  the 

{q)  In  Stevenson  v.  The  Queen,  Ante  p.  1'18. 
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1865,         Act  20  Victariay  No.  1,  would  be  superfluous,  it  was  said,  if 
Stevenson     t^©  existence  of  privilege  was  not  held  to  be  the  subject  of 
-,     ^*  proof  by  evidence.    This  objection  to  the  demurrer  we  have 

felt  it  right  to  reserve  for  full  consideration. 

The  privileges,  immunities,  and  powers  of  the  Coimcil 
and  Assembly  are  not  to  exceed  those  of  the  House  of 
Commons  at  a  certain  date.     As  a  question  of  law,  the 
Court,  not  a  jury,  must  decide,  in  each  particular  instance, 
whether  the  privilege  in  dispute  is  in  excess  of  the  limit 
imposed.     In  the  present  case,  there  is  no  doubt  the  limit 
has  been  exceeded.     The  Court  might  now,  therefore,  and 
without  determining  on  the  effect  of  the  section,  hold  the 
privilege  on  which  the  plea  is  based  to  be  in  excess  of  the 
proper  limit,  and  the  plea  consequently  void.     But,  as  the 
argument  against  the  demurrer  mainly,  if  not  exclusively, 
rested  on  the  inference  drawn  from  the  section,  it  should 
be  met  as  it  has  been  put;  and  the  more  especially  as  it  was 
stated  that  on  a  similar  plea  issues  of  fact  have  been  joined. 
The  section,  according  to  its  strict  and  literal  construction, 
appears  merely  a  declaration  that  the  production  of  certain 
copies  of  journals  of  the  House  of  Commons  shall  be  primd 
facie  evidence  of  their  being  true  copies,  without  further 
proof,  and  that  only  on  "  inquiries  touching  privileges."  We 
will  not  decide  whether  this  is  the  soimd  construction,  or 
stop  to  consider  whether  an  issue  joined  on  a  plea  to  a  peti- 
tion for  money  had  and  received  can  be  held  to  be  "an  inquiry 
"  touching  a  priidlege.**     Assuming  the  section  to  receive 
a  more  extended  meaning  than  the  words  will  apparently 
bear,  copies  of  the  journals  are  to  be  evidence  of  privilege 
— that  is,  entries  in  those  journals  of  a  privilege  having 
been  exercised  by  the  House,  shall  be  primd  Jacie  evidence 
that  the  House  possesses  such  a  privilege.     According  to 
this  construction,  and  the  inference  deduced  from  it  by  the 
Eespondent,  a  jury,  and  not  the  Court,  are  to  determine 
the  question.     It  follows  that  any  privilege,  howsoever 
unreasonable  and  illegal,  may  be  found  as  a  matter  of  fact. 
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if  only  an  entry  of  it  of  any  date  is  contained  in  the         1865. 
journals ;  thus  the  existence  of  the  privilege  would  depend     Steveksoic 
on  the  evidence  given.   If  no  evidence  to  rebut  the  journals    m      q      - 
had  been  adduced,  and  the  Court  are  concluded  by  the 
finding,  the  verdict  could  not  be  disturbed,  and  privileges 
not  now  even  claimed  by  the  House  of  Commons  might  be 
held  to  be  possessed  by  the  Council  and  Assembly.     The 
effect  of  this  construction  would  place  the  section  in  direct 
opposition  to  the  original  Act  to  which  it  is  merely  sub- 
sidiary, and,  consequently,  render  the  former  void.     If  the 
Court  ultimately,  notwithstanding  the  finding  of  the  jury, 
is  to  say  whether  the  privilege  is  good  in  law,  the  findings 
in  fact,  is  absolutely  superfluous :  deciding  that  the  privi- 
lege is  not  without,  is  in  effect  saying  it  is  within,  the 
limits. 

Again,  the  section  contains  no  direct  legislation  as  to 
whether  the  question  of  privilege  is  to  be  one  of  fact  or  of 
law.  It  was  properly  put  at  the  bar  that  the  clause,  as  the 
expression  of  the  opinion  of  the  Legislature  on  that  ques- 
tion, cannot  be  deemed  of  more  effect  than  a  recital — a 
recital,  not  of  a  matter  of  fact,  but  of  what  the  law  on  a 
disputed  point  is  supposed  to  be.  Such  a  recital  in  an  Act* 
of  Parliament,  if  erroneous,  does  not  conclude  the  courts, 
iea?  et  consitetudo  Farliamenti  are  part  of  the  law  of 
England  of  which  we  are  bound  to  take  judicial  notice. 
The  argument  observed  on  in  the  judgment  in  Dill  v, 
Murphy,  on  appeal,  that  England  is  to  be  treated  as  a 
foreign  country  with  whose  laws  we  are  not  supposed  to  be 
acquainted,  has  not  been  addressed  to  us.  As  we  are  not 
restrained  by  direct  legislation,  we  must  deal  with  this 
subject  of  privilege  as  it  would  be  dealt  with  in  courts  in 
Great  Britain,  and  as  it  really  is — a  question  of  law. 

One  other  argument  deserves  notice.  It  was  urged  that 
in  this  instance  privilege  was  directly  in  question,  and  that, 
notwithstanding  the  express  decision  of  Siockdale  v,  Hati' 
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1865.         gard  to  the  contrary,  the  Court  would  not,  in  such  a  caw, 
Steyenson     interfere.     But  the  privilege  alleged  in  the  plea  has  been 
The  QuEEif     cl^'i^^®^*  rather  by  tbe  draftsman  for  the  Assembly,  than  by 
the  Assembly  itself.     Resolutions  were  passed,  and  those 
resolutions,  it  is  alleged,  justify  the  collection  of  Customs 
duties.    The  collecting  such  duties,  even  if  rightly  imposed, 
is  not  the  province  of  the  Legislature.     A  privilege  is 
asserted  on  behalf  of  the  Assembly,  and  the  collection  of 
duties  by  certain  officers  is  alleged  to  be  sanctioned  by  this 
privilege ;  but  the  act  is  not  done  by  or  on  behalf  of  the 
Legislative  Assembly.     The  cause  of  action  does  not  arise 
from  such  an  act.     The  question  does  not,  therefore,  come 
directly  before  the  Court.     Even  assuming  privilege  to  be 
directly  in  issue,  the  earliest  authorities,  down  to  StockdaU 
V.  Hansard,  are  all  conclusive  that  such  a  question  must  be 
determined  by  the  Court.     Moreover,  none  of  the  circum- 
stances on  which  the  arguments  against  these   decisions 
were  founded  are  present  in  this  country.     The  Legislature 
here  is  not  a  court.     It  does  not  assume  to  determine  what 
are  its  own  powers.     The  unseemliness  of  one  court  inter- 
fering with  the  privileges  of  another  court  cannot  occur. 
The  powers  of  both  Council  and  Assembly  are  prescribed 
by  statute  to  be  within  certaiA  limits,  and  the  Court  must 
if  the  question  of  law  is  raised,  determine  whether  the 
power  in  dispute  falls  within  those  limits  or  not. 

"We  are  of  opinion  that  the  privilege  or  power  claimed 
by  the  plea  is  contrary  to  law,  and  opposed  to  the  "  Oonsti- 
"  tution  Act,'  and  that  the  section  referred  to  does  not 
convert  a  question  of  law  into  a  matter  of  fact. 

Our  judgment  wiU  be  for  the  Petitioners.  Our  decision 
in  Stevenson  v.  The  Queen  will  govern  the  other  cases. 

Judgment  in  all  these  cases  for  the  Petitioners. 
END  OP  MICHAELMAS  TERM. 
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ARGUED  AND  DETERMINED 

nr  THE 

Sk^ttmt  Court  of  Vittoxia, 

HILARY   TERM,    29  VICTORIA. 


The  Judges  who  sat  in  Banc  in  this  Term  were — 

Stawell,  C.  J.  Williams,  J. 

Babbt,  J. 


HABWOOD,  Appbllattt,  v.  COSTER,  Rkspokdewt.         vi?^ 

November  22. 


s 


FECIAL  case  stated  under  the  "  Gold-Jields  Act "  (r)  By  a  Crown 

by  the  Judge  of  the  Court  of  Mines  for  the  Mining  Dis-  ^!^g^^ 

trict  of  Sandhurst,  held  at  Heathcote.  land  under 

the  Act  No. 
148,  every 
In  December,  1864,  Peniston  Coster,  and  others  applied  thing  paasea 

to  thfi  loHllQO  * 

under  the  regulations  as  to  mining  leases  (9),  issued  under  and  a  holder' 

the  "Leases  of  Auriferous  Land  Act''  (t),  for  a  lease  of  of  a  miner's 

•^      .      •'  ^  '^^  .  .        nght  has  no 

forty  acres  of  auriferous  land,  "  to  be  worked  for  sluicing  right  to  search 
"  and  cruBhing."     The  application  was  granted,  and  a  lease  ^*  ^d  f^ 
of  sixteen  acres  twelve  roods  and  sixteen  perches  was  issued,  auriferons 
dated  19th  May,  1865,  under  which  Coster  and  party  took 
possession,  and  commenced  working  the  ground.     After- 
wards, on  the  26th  June,  Sarwood,  under  his  miner's  right, 
entered  on  the  land,  and  mined  for  gold-bearing  quartz. 

(r)  No.  32,  sec.  70.  Oct.,  1862,  p.  2007. 

(•)  Order  in  Council,  Oct.  13,  (t)    No.  148. 

1862;   Fie,  Govt.   Gazette,  17th 

W.  W.  k  a'b.       vol.  II. LAW.  0 


164 


1865. 

Habwood 
r. 

COSTZB. 


SUPEEME  COUET:   VICTOEIA. 

Coster  and  party  summoned  Harwood  before  the  Warden 
for  encroachment.  The  Warden  adjudged  that  Harwood 
had  encroached.  He  appealed  to  the  Court  of  Mines,  and 
on  the  hearing  of  that  appeal  the  Judge  of  the  Court  of 
Mines  stated  the  following  question  for  the  opinion  of  the 
Supreme  Court : — 


"  The  Judge  was  of  opinion  that  the  AppeUant  had  no  right  of  entry 
to  search  for  quartz  upon  land  then  in  the  possession  of  the  Respondents 
under  the  lease,  and  during  the  continuance  thereof ;  and  at  the  request 
of  counsel  for  the  Appellant  reserved  this  case,"  &c. 

Mdrtley,  for  the  Appellant,  referred  to  Hookway  v,  Muir- 
head  (v),  and  to  the  Act  No.  32,  sec.  4. 

Helm  for  the  Eespondent. 

Stawell,  C.  J. — We  think  that  by  the  terms  of  this 
lease  everything  passed  to  the  lessees.  A  holder  of  a 
miner's  right  had  no  right  to  search  on  the  leased  ground 
for  auriferous  quartz. 

Question  answered  accordingly. 

(c)   1  W.  A  W.,  Law,  112. 


November  22. 

Separate 
miners'  rights, 
both  for  a 
trustee  and  for 
his  cestui  que 
trust f  are  not 
required  by 
the  Act  No. 
32,  sec.  90. 


McDOFGALL  v.   WEBSTEE. 


Si 


SPECIAL  case  stated  under  the  ''  Gold-fields  Act ''  (ir) 
by  the  Judge  of  the  Court  of  Mines  for  the  District  of 
Sandhurst. 

A  plaint  was  filed  by  Eohert  McDougall  against  John 
Webster^  the  substance  of  the  prayer  of  which  was  as 
follows : — 

(«>)    No.  82,  sec.  70. 
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"  To  be  declared  entitled  to  one-half  of  all  dividendB  and  other  moneys  1865. 

recetred  by  you  m  respect  of  four  one-eighty-fourth  shares  standing  in  MoDouoaxl 

yonr  name  in  the  Cinderella  Quartz-mining  Company,  formerly  known  ^^ 

Si  Niemann  4*  Co.,  Windmill-hill,  Bendigo,  since  the  19th  August,  1861,  Wbbstbb. 
or  what  may  become  payable  in  respect  thereof." 

At  the  Hearing  it  was  objected  that  the  complainant  had 
no  miner's  right,  and  therefore  no  right  to  sue  in  the  Court 
of  Mines. 

The  Judge  of  the  Court  of  Mines  stated  a  special  case  as 
follows : — 

"  By  the  Local  Court  Begulations  in  force  within  the  Sandhui-st 
district  in  the  year  1857,  a  quartz  claim  of  eighty  yards  along  the  line 
of  reef  could  be  taken  up  and  occupied  by  twelve  holders  of  miners' 
rights.  By  the  mining  board  by-laws  of  the  Sandhurst  district  in 
force  on  the  1 9th  August,  1861,  a  claim  of  such  an  extent  could  be  held 
by  one  holder  of  a  miner's  right.  Under  such  Local  Court  r^^lations 
a  daim  of  the  above  extent,  then  known  as  Niemann**  claim,  was  taken 
Qp  and  occupied  by  the  proper  number  of  holders  of  miners'  rights,  and 
was  subsequently  divided  into  twenty-four  shares,  each  holder  of  a 
twenty -fourth  share  having  a  right  to  be  present  and  vote  at  meetings, 
the  company  at  that  time  reftiaing  to  recognise  any  subdivision  of 
twenty -fourths.  On  the  19th  August,  1861,  the  Plaintiff,  being  about 
to  leave  the  colony  for  New  Zealand  for  an  indefinite  period  (a  fact 
known  to  the  Defendant),  proposed  to  the  Defendant  to  purchase 
with  their  joint  moneys,  in  equal  proportions,  a  one-twenty-fourth 
share  in  Niemann  ^  Co,*9  claim,  the  property  of  one  George  Ritchie, 
and  it  was  expressly  agreed  between  them  that  the  purchase  should  be 
made  in  the  name  of  the  Defendant,  that  his  name  should  appear  in 
the  books  of  the  company,  but  that  he  should  as  regards  one-half  of 
such  share  be  a  trustee  for  the  Plaintiff.  The  purchase-money  for  the 
share  was  paid  in  accordance  with  the  above  agreement,  and  on  the 
siQie  day  the  following  document  was  signed  by  the  Defendant  and 
handed  to  the  Plaintiff:— 

«  '  Epsom,  19th  August,  1861. 
"  *  This  is  to  certify  that  I,  John  Webster,  have  received  this  day 
from  Robert  McDougall  the  sum  of  twenty-nine  pounds  sterling  (£29), 
in  consideration  of  the  half  of  my  share  of  ten  feet,  or  one-twenty- 
fonrth  (l-24th),  in  Niemann  Sf  Co.*s  quartz  claim,  situate  on  the  Wind- 
mill-hlll,  California  Gully,  Bendigo ;  also,  the  half  of  my  interest  in  the 
horse,  whim,  and  all  other  tools  or  plant  in  the  above-mentioned  com- 
pany. "  •  John  Wbbsteb. 

„       .  cAlex.  B,  Blyth. 

Witness  ^  j^^j^^^^  MardfU: 

O  2 


166 


SFPEEME  COFET:   VICTOBIA.. 


y^]^\,  On  the  28rd  Angurt  the  Plaintiff  paid  the  two  sums  of  £29  (toUl  £68) 

MoDouGALL  ^^  Ritchie,  who  thereupon  delivered  the  following  sale-note  to  Plain- 

r.  tiff.— 
WXBSTEB. 

"  *  Richmond,  23rd  Angnst,  1861. 
"  '  Beoeived  from  John  Wehtter  the  sum  of  £58»  heing  the  consider- 
ation money  mentioned  in  a  transfer  of  one-twenty-fonrth  share  in 
Niemann  ^  Co* a  claim  from  me  to  them,  and  dated  23rd  Angnst,  1861. 
*  Witness— iZa5«rf  Jfc2>o«^a/;.  *' *Qxoboe  BiTCHis.' 


f 


"  The  Plaintiff  then  forwarded  the  above  sale-note  to  the  Defendant. 

**  On  the  11th  June,  1865,  the  Defendant  for  the  first  time  denied 
that  the  Plaintiff  had  any  interest  with  liim  in  the  share,  either  as  a 
eettui  que  trust  or  otherwise.  The  Plaintiff  was  not  at  the  time  of  the 
joint  purchase,  or  until  the  20th  September,  1865,  the  holder  of  a 
miner's  right.  The  Plaintiff,  on  the  7th  September,  1865,  entered  s 
plaint  in  the  Court  of  Mines  holden  at  Sandhurst.  On  the  hearing  of 
this  suit  it  was  admitted  by  Mr.  Martley  that  the  Defendant's  onlj 
defence  to  the  suit  was  the  absence  of  a  miner's  right  on  the  part  of 
the  Plaintiff,  and  that  he  had  no  defence  on  the  merits  (x),  I  then 
reserved  for  the  opinion  of  their  Honors  the  Judges  of  the  Supreme 
Court  the  following  question,  namely  : — 


« 


Whether  under  the  present  form  of  plaint  summons,  or  under  any 
amendment  thereof  which  I  should  be  ready  to  make  under  the  powen 
conferred  upon  me  by  the  thirty-fourth  section  of  the  •  €hld-JUldi 
Act,*  the  Plaintiff  can  recover,  he  not  having  been  in  poesesnon  of  a 
miner's  right  on  the  11th  June,  1865,  the  day  when  the  Defendant 
formally  repudiated  the  Plaintiff.** 


Helm  for  the  Plaintiff. 

MJartUy  (with  him  Oasey)  for  the  Defendant. 

Per  Curiam. — Separate  miners*  rights  both  for  a 
trustee  and  for  his  ce9tui  que  trust,  are  not  required  by  the 
Act.  The  question,  *'  whether  under  the  plaint  summonB 
the  Plaintiff  therein  could  recover,  he  not  being  in  posses- 
sion of  a  miner's  right  when  Defendant  formally  repudiated 
him,"  will  therefore  be  answered  in  the  affirmative. 

Q^estion  anttoered  aceordinyhf- 
(x)  No.  82,  sec.  90. 
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M 


EEGINA  OK  THE  Pbosecution  op  J.  D.  WOOD 

<M-rr->«-r«  1865. 

V.  SYME.  v.^v-^^ 

November  24. 


.OTION  on  behalf  of  the  Defendant  for  a  change  of  The  Court  will 
venue  in  the  second  trial  of  a  criminal  information,  for  a  "^*  grant^a 
libel  published  in  the  A^e  newspaper.  venue  in  a  trial 

of  a  criminal 
information 

The  motion  was  made  on  a  written  consent  from  the  ^o'  libel,  on 
office  of  the  Attorney-General,  and  on  affidavits ;  and  it  that  general 

sought  a  change  of  venue  from  Melbourne  to  any  Circuit  poJ»^*«d 
o  o  ^  J  interests  are 

Court  that  the  Court  might  think  fit  to  name.  involved. 

Where  the 

Wrixon  for  the  Defendant. — This  application  is  made  on  Crown  had 
the  consent  of  the  Crown,  and  I  oppose  the  appearance  of  private  in-*^ 

any  other  parties  than  the  Crown  and  the  Defendant,  dividual  to 
,  ,  .  .  carry  on  a 

It  is  an  inaccuracy  to  suppose  that  there  is  any  '*  private  prosecution  at 

prosecutor  "  in  such  a  case  as  this.    Regina  v,  O'Faraell  (y).  *^"  °^'^      , 
*^  ir  ^'f^     expense,  and 

The  arrangement  under  which  the  management  of  the  case  afterwards 
was  left  to  a  private  person,  was  simply  that  he  should  ^  a^moUonlby 
carry  on  the  prosecution  at  his  own  expense.     That  gives  the  Defendant 
him  no  right  to  intervene  on  this  application,  as  against  of  venue, 

the  consent  of  the  Crown.  .HijW,  never- 

theless, that 
the  private 

Stjlwbll,  C.  J.— If  the   Crown  takes  it  into  its  own  P'??^*?'^"* 
'  ^  entitled  to  bo 

hands  I  can  understand ;   but  here  neither  one  thing  nor  heard  in 
the  other  is  done.     It  is  still  left  with  the  private  person,  gJ^TmoSon? 
and  yet  the  Crown  law  officer  says  he  will  not  withhold  his 
consent  to  a  change  of  venue. 

Wrixon  referred  no  more  to  the  consent.  He  read  his 
affidavits.  One  of  them  was  to  the  effect  that  the  person 
complaining  of  the  libel  was  a  member  of  a  political  asso- 
ciation named  the  Free-trade  League,  composed  chiefly  of 
merchants  and  persons  i  uteres  ted  in  mercantile  pursuits, 

(y)   2  W.&W.,  I^wll9. 
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^^^  ^      and  whose  politics  were  opposed  to  those  of  the  Age;  that 
at  the  last  trial  the  jury  panel  consisted  of  but  fifty-eight 
names,  forty  of  which  were  those  of  importers  or  persons 
directly  connected  with  the  mercantile  interest ;  that  the 
jury  were  unable  to  agree,  though  locked  up  all  night 
Another  affidavit  was  to  the  effect  that  the  deponent  had 
conversed  with  numerous  merchants  and  others  connected 
with  the  mercantile  interests  residing  in  and  around  the 
city  of  Melbourne,  "  being  the  class  from  which  principally 
the  special  jury  list  is  made  up,"  and  had  found  that "  a 
strong  political  feeling  both  for  and  against  the  above- 
named  John  Dennistoun  Wood,  and  the  above-named  Defend- 
ant respectively,  exists  among  them."      From  these  affi- 
davits   it    is  obvious  that  an  impartial    trial    is  highly 
improbable   in  Melbourne.      In   The   King  v.   Hunt,  an 
application  was  made  to  change  the  venue  from  the  County 
of  Lancashire,  where  there  were  8,700  freeholders,  from  whom 
a  jury  of  twelve  had  to  be  selected,  giving  as  wide  a  range 
as  there  well  could  be.     In  that  case  the  Judge  laid  it  down 
that  the  administration  of  justice  must  be  not  only  puire 
and  impartial,  but  above  suspicion  in  either  respect ;  and 
he  granted  the  application.     [Banyy  J. — The  whole  of  that 
county  was  in  a  ferment;  the  troops,  militia,  and  volun- 
teers had  been  called  out,  and  almost   every  man  was 
involved  in  the  outrages  discussed  in  the  libel,  or  engaged 
in  putting  them  down.]     All  the  excitement  had  been  six 
months  before  the  trial,  and  had  had  time  to  cool  down. 
[Barrt/y  J. — The  excitement  was  not  allayed  until  after  the 
trial.     If  Melbourne  were  now  in  the  same  condition  as 
Lancashire  then,  it  would  indeed  be  a  very  unsafe  place  to 
try  the  case  in.]      As  it  may  be  said  on  the  other  side  that 
any  other  place  fixed  by  the  Crown  will  be  prejudiced  on 
the  other  side,  the  Defendant  is  quite  satisfied  to  leave  it  to 
the  Judges  to  fix  any  other  place.     \_Bany,  J. — A  veiy 
unusual  and  invidious  task  to  throw  upon  the  Court :  that 
of  selecting  the  only  place  where  an  impartial  trial  can  be 
had.      It  imputes  to  the  judges  a  knowledge  of  partizan 
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politics  in  different  localities,  which  they  ought  not  to  1-865. 
possess,  and  of  which  I  am  happy  to  say  I  am  perfectly  - 
innocent.]  [Statoell,  C.  J. — If  the  question  is  one  of  free- 
trade  or  protection,  surely  there  is  nothing  essentially  local 
m  that.  It  excites  attention  in  other  parts  of  the  colony 
as  well  as  in  Melbourne ;  and  the  fact  that  the  first  jury 
could  not  agree  seems  to  me  to  suggest  more  properly  that 
there  was  a  fair  and  patient  consideration  of  the  case,  than 
that  there  was  a  partizan  spirit  in  the  jury.  Disagreeing 
juries  are  not  so  rare  in  these  times.] 

Fellows  for  J.  D.  Wood  contra.  None  of  the  class  of  cases 
referred  to  applies  here.  In  every  instance  the  subject  matter 
was  connected  with  the  purposes  of  the  people  of  the  county 
or  place  from  which  the  venue  was  changed.  Again,  the  libel- 
lers in  those  cases  had  not  the  same  right  as  here  of  chal- 
lenge. The  libeller  is  now  on  the  same  footing  as  the  felon, 
and  may  challenge  twenty  peremptorily.  There  are  nineteen 
"  merchants  "  in  this  panel,  all  of  whom  may  be  challenged 
by  Defendant  without  cause ;  and  it  is  very  unlikely  but 
some  of  those  will  be  known  to  be  favorable  to  him,  and 
some  may  also  be  challenged  by  the  Crown.  As  to  mere 
"  importers,"  it  is  a  vague  description.  How  much  import- 
ing constitutes  an  "  importer? "  We  nearly  all  of  us  are 
"  importers  '*  to  some  extent,  in  some  respects  or  other. 
But  it  ought  not  to  be  put  as  a  question  of  politics  at  all, 
for  the  political  comments  in  the  article  are  not  the  parts 
of  it  complained  of  It  is  the  personal  aspersions  principally 
that  the  jury  wiU  have  to  judge  of,  and  as  to  those  surely 
there  can  be  a  fair  trial  in  Melbourne.  The  information 
charges  such  passages  as  this : — "He  brings  to  the  business 
a  malevolent  nature,  which,  whetted  by  fees,  is  capable  of 
any  contemptible  conduct."  Is  that  political  comment? 
Has  that  anything  to  do  with  free-trade  or  protection? 
Then  it  is  said  his  legal  opinions  are  given  to  forward 
political  objects,  and  there  is  no  justification  pleaded ;  so 
tbat  the  question  is  simply  guilty  or  not  guilty,  of  personal 
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1866.  libels.  Again,  as  to  the  panel,  the  venue  will  not  ba 
changed  by  the  Court,  if  the  case  onlj  thereby  goes  from 
a  panel  with  one  set  of  prejudices,  to  another  panel  with 
another  set  of  prejudices.  If  it  is  the  case  that  excitement 
and  prejudice  are  universal,  the  Defendant  must  take  his 
chance  where  the  alleged  offence  is  committed. 

Wrixon  replied. 

Stawell,  C.  J. — ^The  reason  for  granting  applications  of 
this  kind  is  the  existence  of  excitement  in  any  particular 
locality,  and  that  excitement  so  bearing  on  the  case  as  to 
make  a  Mr  trial  improbable.  In  such  instances,  whether 
civil  or  criminal,  the  Court  will  grant  a  change  of  venMe ; 
but  I  am  not  aware  of  any  decision  of  this  Court,  nor  of  any 
authority,  for  our  now  deciding  that  the  present  application 
should  be  entertained  solely  on  the  ground  that  general 
political  interests  are  involved.  Politics  are  interwoven,  it 
is  said,  with  this  case — ^it  is  asserted  to  be  so  on  the  one 
side  and  denied  on  the  other — ^but  the  political  question, 
if  any,  affects  the  whole  colony  alike.  Interest  is  taken  in 
politics  as  much  in  one  place  as  in  another,  and  if  pre- 
judicial to  a  fair  trial  in  one  place,  will  be  equally  so  in  any 
other,  ^or  does  it  foUow  that  because  an  interest  is  taken 
in  politics,  this  information  should  not  be  impartially  tried 
here.  I  recollect  only  one  case  of  a  change  of  venue  in 
a  criminal  case,  that  arising  out  of  the  Momington  election. 
In  that  instance  the  excitement  was  political  and  local,  and 
the  locality  was  very  close  to  Melbourne.  It  was  therefore 
thought  advisable  to  remove  the  trial  to  Ballarat,  the 
atmosphere  of  which  was  completely  undisturbed  by  the 
excitement  arising  here  out  of  the  local  election.  In 
this  case,  however,  if  any  excitement  exists  on  the  subject 
matter  of  the  information,  it  is  impossible  to  say  in  what 
part  of  the  colony  a  similar  general  disturbance  of  public 
feeling  does  not  equally  exist.  I  have  already  observed  that 
as  to  the  disagreement  of  the  jury  at  the  first  trial,  I  think 
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the  proper  inference  to  draw  is  that  the  jury  gave  the         ^866. 
C88e  a  fair  hearing,  and  that  twelve  men  were  not  unanimous 
about  it. 

Babby,  J. — I  see  no  eyidence  of  such  an  excitement  in 
this  localitj  as  renders  it  probable  that  the  juries  here 
will  fail  in  the  obligation  of  their  oaths,  and  in  the  perform- 
ance of  their  duty  to  society.  And  if  there  were  any  such 
feeling  here,  I  see  no  means  by  which  I  am  to  determine  in 
what  part  of  the  colony  there  can  be  less  of  such  feeling,  or 
such  a  minor  degree  of  it  as  to  impress  my  mind  with  the 
probability  that  a  trial  which  it  is  assumed  cannot  be 
impartially  had  in  Melbourne,  will  be  held  with  entire 
impartiality  there.  If  the  jurors  of  this  district  be  incapa- 
ble of  trying  the  case  fairly,  which  I  should  be  extremely 
sorry  to  hold,  I  fear  those  in  any  other  part  of  the  colony 
would  be  equally  so. 

Williams,  J.,  concurred. 

Motion  refused. 


R 


EEGINA  V.  McLACHLAN,  J.P.,  AND  THE 
CAMPASPE  EOAD  BOAED. 

November  27. 

FLE  nisi  to  prohibit  farther  proceedings  in  an  appeal  The  words  in 
to  Petty  Sessions  at  Sandhurst,  from  a  road-rate,  on  the  175'^^^ 
ground,  amongst  others,  that  the  Court  at  Sandhurst  was  "holden 
not  "  the  Court  of  Petty  Sessions  holden  nearest  to  such  ^i^^table 
rateable  property  "  (z).  ppopwty,"  are 

mandatory, 
and  not  direc- 

Mackav  and  Martin  for  the  Magistrates.  ^^  ??^y '  *^^ 

^  ^  deflcribe  cer- 

tain joatioes  to 

Woodf  for  Bohertson  the  Appellant  before  them.  juruSctiotTis 


g[iven. 


(2)    No.  176,  sec.  199. 
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1865. 
Regina 

V, 

McLachlan. 


Martley  and  Felhvos  for  the  Campaspe  £oad  Board, 
Eespondents  below. 

The  Coubt  held  that  the  words  of  the  Act  requiring  the 
appeal  to  be  before  the  Court  nearest  the  property  are 
mandatory  and  not  merely  directory;  that  they  are  descrip- 
tive of  certain  justices,  and  give  jurisdiction  to  those 
justices  only. 

Bule  absolute  without  costs. 


November  28. 
December  7. 

A  contract 
thus  worded, 
"  As  agents  for 
Mr.  A,  Boyd, 
we  have  this 
day  sold  to 
Mr.  JT.  H, 
Aitken"  3,000 
sheep,  at  the 
rate  &c.,  was 
thus  signed, 
"  PowerSy 
Rutherford  ^ 
Co.,  per  W.  A, 
Torrance" 
After  breach, 
the  purchaser 
sued  "  Powers, 
Rutherford  (f 
Co**  as  princi- 
pals.   On  de- 
murrer to  a 
plea  setting 
out  the  con- 
tract in  full. 
Held,  that 
Defendants 
were  not  per- 
sonally liable. 


D 


AITKEN  V,  POWER  and  Othbes. 


EMTJEEEE  to  plea. 


The  action  was  for  non-delivery  of  sheep  under  a  contract 
signed  on  behalf  of  the  Defendants.  The  defence  was  that 
the  Defendants  signed  as  agents,  and  not  as  principals. 
The  plea,  therefore,  set  out  the  contract  in  full,  as  follows:— 

"  Sandhurst,  9th  September,  1865. 
**  As  agents  for  Mr.  A,  Boyde,  we  have  this  day  sold  Mr.  W.  S. 

Aitken mentioned  3,000  sheep,  more  or  less 

ewes, ages 


eleven  shillings  and  sixpence. 


"  Terms — Four  months. 


.3,000  wethers ages 

at  the  rate  per  head  of 


"  Delivery  to  be  taken  at  Restdown  Station  on  or  before  19th  inst. 

**  POWE&S,  RUTHEBFOSD  A}n>  CO., 

"Per  W.  A.  ToEHAirCB." 

Wood  for  the  demurrer.  The  question  is  whether  the 
Defendants  are  liable  or  Mr.  A.  Boyde.  The  Defendants 
are  described  by  the  words  "  as  agents  for  Mr.  A.  Boyde,'* 
but  those  words  of  mere  reference  do  not  alter  the  prma 
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facie  inference  to  be  drawn  from  their  personal  signature.  ^  l^h. 
Porker  v,  Winhw  (a).  If  they  had  signed  "  as  agents," 
they  would  no  doubt  not  be  liable ;  but  the  mere  occurrence 
of  these  words  in  the  body  of  the  instrument  is  not  enough 
to  control  the  signature  as  principals.  In  Tarmer  v.  Chris- 
tian {h)  the  Defendant  signed  in  his  own  name,  and  the 
descriptiye  words  in  the  body  of  the  agreement  were  held 
not  to  control  the  signature.  In  Lennard  v.  Bobinton  (c) 
the  Defendants  signed  *'  by  authority  of,"  and  '*  as  agents 
for,"  Ac,  yet  they  were  held  liable  personally.  In  Cook  v, 
Willson  {d}  where  the  agent  sued,  the  same  principle  is 
inTolved,  as  he  could  not  sue  unless  there  was  reciprocity  by 
his  being  in  his  turn  personally  liable.  The  personal  signa- 
ture launches  the  case  on  the  Defendants'  personal  respon- 
sibility, and  these  merely  descriptive  words  do  not  suffi- 
ciently shew  an  intention  that  the  Defendants  should  not 
be  personally  liable. 

Fellows. — The  question  is  whether  the  whole  contract 
imports  a  personal  engagement  by  the  Defendants.  Even 
the  fact  that  the  Defendant  is  a  foreigner  may  be  a  cir- 
cumstance tending  to  shew  the  intention.  Mahoney  v, 
Kehule  (e).  *'  As  agents  "  must  mean  that  the  Defendants 
contracted  in  the  capacity  of  agents  only.  Lewis  v, 
Nicholson  {f). 

Wood  replied. 

The  other  authorities  referred  to  were  Dowman  v, 
Williams  (^),  Spittle  v.  Lavender  (A),  Douglas  v,  JErly  (J), 
Bead  v.  White  {k). 

Our,  ado,  vult. 

(a)    7  EIL  &  Bl.,  942;  27  L.J.,  (/)  18  Q.  B.,  503;    21  L.  J., 

Q.  B.,  49.  Q.  B.,  311. 

(*)    4  Ell.  &  Bl.,  597 ;  24  L.  J.,  (ff)  7  Q.  B.,  103. 

Q.  B.,  91.  (A)  5  Moore,  270. 

(e)    5  Ell.  &  Bl.,  126.  0)  8  T.  R„  416. 

id)   1  C.  B.,  N.  S.,  153.  (k)  I  Dowl.  N.  S.,  686. 

(•)    14  C.  B.,  390;   23  L.  J., 
C.  B.,  54. 
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JDecember  7. 


Stjlwell,  C.  J. — ^The  plea  in  this  case  sets  out  the 
contract.  The  demurrer  raises  the  question  of  wheth^ 
the  Defendants  are  personally  bound.  Various  authorities 
were  cited  in  order  to  shew  what  words  in  a  contract,  made 
by  persons  acting  as  agents,  will  be  deemed  to  express  an 
intention  of  contracting  as  principals.  Perhaps  it  is  diffi- 
cult to  elicit  any  single  principle  of  construction  on  which 
all  these  authorities  are  founded.  The  object  is,  howerer, 
the  same  in  all,  namely,  the  discovery  of  the  intention 
of  the  parties  from  the  expressions  used.  We  think 
that  the  fair  inference  J&om  all  the  terms  of  this  docu- 
ment is,  that  the  Defendants,  who  are  in  it  described 
''as  agents  for  Mr.  A.  Bayde,''  did  in  this  sale  act  ''  in  the 
capacity  of  agents  for  Mr  A,  JBoyde"  and  that  their  signa- 
ture by  W,  A,  Torrance  was  a  signature  in  such  capacity. 
Had  they  signed  as  agents,  and  not  as  principals,  no 
difficulty  could  well  have  arisen.  The  document  com- 
mences "  As  agents,"  <&c.  We  can  see  no  sound  distinction 
between  the  limitation  as  agents  being  thus  placed  at  the 
commencement,  and  its  being  placed  at  the  end.  To  hold 
them  responsible,  or  entitled  to  sue,  as  principals,  under 
this  agreement,  would  be  a  violation  of  the  fair  and  reason- 
able conclusion  to  be  drawn  from  all  its  terms. 


Judgment  for  the  Defendamit. 


November  28. 
December  7. 

In  the  case  of 
a  weekly- 
tenancy,  a 
notice  to  quit 
is  not  neces- 
sary, before 
bringing  eject- 
ment. 


CALVERT  V,  TUENER. 


R 


;XJLE  »m  to  set  aside  verdict  for  Defendant  and  enter 
one  for  Plaintiff,  on  leave  reserved  by  Stawell,  C.  i-^^ 
ejectment  by  mortgagee  against  mortgagor. 

The  mortgagor  had  become  the  weekly  tenant  of  the 
mortgagee,  and  a  notice  to  quit  was  proved,  which  fixed  a 
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daj  to  quit  more  than  a  week  distant,  but  not  being  the 
daj  of  tdtmination  of  any  week  of  the  tenancy. 

Damon  shewed  cause. 
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1866. 
Calyebt 

V, 

Tctbheb. 


MJackay  for  the  rule. 

The  authorities  referred  to  were  Doe  d.  Campbell  v, 
8coU  (1),  Huffell  V.  Armistead  (m)j  Jones  v.  MilU  (n), 
Town  V.  Campbell  (o). 

Cur,  adv.  vult. 


Stawbll,  C.  J. — In  this  action  of  ejectment  by  mort-  December  7. 
Ijagee  against  mortgagor,  a  weekly  tenancy  was  proved,  and 
ft  notice  to  quit,  but  it  did  not  appear  that  the  notice 
to  quit  terminated  on  the  day  of  termination  of  any 
weekly  term.  I  reserved  leave  to  move,  and  a  verdict  was 
taken  for  the  Defendant.  On  consideration  of  the  cases, 
we  think  that  a  notice  to  quit  is  not  necessary  in  case  of  a 
weekly  tenancy.  No  authority  warrants,  and  the  necessity 
of  the  case  does  not  require,  any  such  notice.  As  pointed 
out  by  Parke,  J.,  in  Jones  v.  MillSy  if  it  were  founded 
on  any  legal  analogy  to  notice  in  cases  of  tenancy  from 
year  to  year,  it  would  be  proper  that  three  and  a-half 
days'  notice  should  be  given.  But  It  is  obvious  that  there 
is  no  analogy  between  the  cases  ;  reasons  exist  for  the  rule 
in  the  one  case  that  do  not  exist  in  the  other.  In  this 
instance  the  notice  actually  given  was  more  than  a  week, 
but  the  day  on  which  the  tenant  was  required  to  quit  did 
not  end  with  the  last  day  of  any  week  of  his  tenancy. 
Strictly  speaking,  we  think  that  no  notice  was  necessary ; 
and  equitably  speaking,  the  tenant  had  more  notice  than 
he  was  entitled  to. 

Bule  absolute. 


(0    6Bing.,  362. 
(«)  7  C.  &  P.,  56. 


(»)    10  C.  B.,  N.  S.,  783. 
(o)    3  C.  B.,  921. 
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STEVENSON  v.   THE  QUEEN. 

DALGETT  v.   THE  QUEEN. 

SARGOOD  V.   THE  QUEEN. 

MATTHEWS  v.  THE  QUEEN. 

ECEOYB  V.   THE  QUEEN. 

BANKS  V.   THE  QUEEN. 

McAETHUE  v.  THE  QUEEN. 

McNAUGHTON  v,  THE  QUEEN. 

v^^tO  WATSON  V.   THE  QUEEN. 

December  4, 7. 

Customs  JL\ULE  nm  in  each  of  these  cases,  by  leave  reserved,  to 

beendemand-  ^^^^  ^  nonsuit  on  the  ground  that   "money  had  and 

ed  by  the  received  "  is  not  maintainable  under  the  "  Crown  JReinedies 

Crown,  under    ^^  lAcAilities  Statute  1865  "  (p),  where  tort  will  also  lie. 

the  aathority 

of  a  reeolution 

of  the  House         The  action  in  each  case  was  to  recover  back  Customs 

OTlv^ni  had  ^^*^®8  levied  under  resolution  of  the  Legislative  Assembly 
been  paid  by  only.  In  each  action  there  had  been  a  demurrer  to  a  plea 
porters.     The  netting  up  the  right  of  the  Legislative  Assembly  to  impose 

importers  sued  a  tax  by  resolution  only  durinff  the  session  in  which  the 

the  Crown  j  j  & 

under  the  Act  resolution  is  passed ;  and  such  plea  had  been  held  bad  {q). 

No.  241  for  a 

return  of  the 

duties,  as  The  whole  of  the  rules  were  now  argued  as  if  on  one 

^7Xthe  consoUdated  rule. 

Crown  to  their 

msi  for  non-  Dawsofiy  Fellows  and  Harris,  for  the  suppliants,  shewed 

■^%,,    ,         cause. — ^There  was  no  actual    wrong  done  in    this  case 

Meld,  that     ,       ^^        -»*-  •  ^  , 

the  action         by  Her  Majesty's  agents    for    which   trespass   could  be 

thJlm^U^^  brought;  the  acts  of  the  agent  stopped  short  of  that, 
contract  to  re-  because  the  suppliants  bowed  to  the  claim  and  paid, 
^would'be^     As,  therefore,  there  was  no  trespass,   the   claim  is  not 

inequitobleto  founded  on  tort.  But  the  claim  is  more  comparable 
retain. 

(p)    No.  241.  (q)    ^n^e,  p.  143. 

An  action 
for  money  had  and  received,  is  maintainable  against  the  Crown  under  the  Act  No.  2il, 
sees.  20,  27,  in  a  case  where,  if  between  subject  and  subject,  tort  might  also  lie. 
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to  that  of  a  person  who  makes  a  conditional  payment, 
on  the  terms  that  if  the  condition  do  not  happen  the 
money  shall  be  returned.  Here  the  money  may  be  assumed 
to  haye  been  paid  on  the  implied  understanding  that,  on  the 
one  hand,  it  should  be  made  a  legal  tax  by  a  subsequent 
Legislative  enactment  to  be  passed  in  the  same  session; 
and,  on  the  otber  hand,  that  Her  Majesty  would  refund  it 
if  such  Act  were  not  passed ;  it  being  assumed  by  both 
parties  that  to  retain  the  money  if  an  Act  were  not  passed 
would  be  an  Olegal  course,  and  without  even  retrospective 
warrant.  Thus,  as  much  here  as  in  any  other  case  of  money 
wrongfully  received,  the  claim  of  the  owner  is  deemed  to  be 
founded  on  a  contract  implied  by  the  law,  that  the  receiver 
will  pay  back  to  the  owner,  what  it  would  be  against  equity 
and  good  conscience  that  the  receiver  should  retain.  Lormer 
V.  The  Queen  (r)y  and  Barry  v.  Amaud  (s). 


1865. 
Stevenbok 

V, 

The  Queew. 


Billing^  &.  P.  Smith  and  Wrixon  for  the  Crown.  Sec- 
tions 20  and  27  taken  together  exclude  the  suppliants 
from  the  benefit  of  the  remedial  legislation  of  the  Act  No. 
211.  The  last  section  says,  *'  Nothing  shall  be  deemed  a 
claim  or  demand  within  the  meaning  of  this  part  of  this  Act, 
unless  the  same  shall  be  founded  on  and  arise  out  of  some 
contract  entered  into  on  behalf  of  Her  Majesty,  or  by  the 
authority  of  her  local  Q-ovemment."  The  present  "  claim 
or  demand  "  was  not  founded  on,  nor  did  it  arise  out  of  any 
contract,  but  was  founded  on  an  alleged  wrong — ^the  deten- 
tion of  property.  The  Queen  cannot  be  made  answerable 
for  the  wrongful  acts  of  her  agents.  There  is  no  express 
contract;  and  a  contract  by  Her  Majesty  based  on  the 
wrong-doing  of  her  agents  cannot  be  implied  against  Her 
Majesty.  TMn  v.  The  Queen  (t),  Lorimer  v.  The  Queen  (v) ; 
Broom's  Maxims,  66 — ^maxim,  "The  King  can  do  no 
wrong;"  Ailee  v,  Backhurst  (w),  Neate  v,  Harding  (ar), 
Btmnien  v,  Davis  (y).  Qur,  adv.  vuU, 


(r)    1  W.  &  W.,  Law,  244. 
(«)    10  Ad.  &  £11.,  646. 
(0    14  C.  B.,  N.  S.,  605,  &  32 
L.  J.,  r.  p.,  216. 


(v)  1  W.  &  W.,  Law,  244. 

(«)  3M.  &W.,633. 

(x)  6  Ex.  349. 

(y)  1  Taunt..  359. 
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1865. 
Stkyhnsok 

V. 

The  QuBBir. 
December  7. 


Stjlwbll,  C.  J. — ^A  rule  niii  was  obtained  to  enter  a 
nonsuit  in  each  of  these  cases,  on  the  ground  that  the 
action  was  not  maintainable  under  the  '*  Oroton  Bemediei 
and  Liahility  Statute  1865*'  (z).  The  point  is  simply 
whether  this  action  for  money  had  and  received  is  main- 
tainable, in  a  case  where  it  is  allowed,  that  if  it  were  between 
subject  and  subject,  tort  might  also  lie.  For  the  Crown  it 
was  insisted  that  the  Crown  could  not  be  sued  in  tort,  and 
that  to  allow  the  Plaintiff  to  waive  the  tort,  the  allied 
wrongful  receipt  of  money,  and  sue  for  the  monej  itself, 
would  be  to  allow  indirectly  that  which  could  not  be  done 
directly.  The  mere  use  of  the  expression  '*  waiver  of  the 
tort "  shews  that  tort  is  not  the  basis  of  the  action.  There 
are  two  causes  of  action  in  such  cases,  one  in  tort,  and  one 
for  the  money  received  by  the  person  who  committed  the 
wrong.  It  would  be  against  good  conscience  for  the  person 
who  received,  to  retain  that  money,  and  the  law  implies 
a  promise  to  repay  it.  It  is  upon  that  promise,  not  upon 
the  tort,  that  the  action  for  money  had  and  received  to  the 
use  of  the  owner  is  founded. 


It  was  suggested  that  the  words  of  the  Act  (a) 
exclude  the  notion  of  giving  a  right  to  sue  on  an 
implied  contract ;  that  contracts  **  entered  into  "  do  not 
contemplate  any  of  those  contracts  implied  by  the  law, 
upon  which  the  ordinary  business  relations  of  society 
depend.  We  do  not  think  that  to  be  the  necessary  con- 
struction of  those  words,  and  we  are  sure  that  such 
is  not  the  meaning  which  the  Legislature  intended. 
Such  a  limitation  of  the  liberal  objects  of  this  law 
would  run  counter  to  the  whole  intentions  of  the 
Legislature,  as  we  find  them  here  embodied  and  expressed. 
We  think  the  cause  of  action  essentiall}^  arises  out  of 
contract — a  contract  implied  by  the  law  to  repay  that 
which  it  would  be  inconsistent  with  equity  to  retain. 


(z)    No.  241. 


Bules  dimsharged. 
(a)    Sees.  20  and  27. 
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STEVENSON  asd  Othebb  v.  TYLEE. 


E, 


'FLE  nin  in  an  action  againet  a  collector  of  customs  to  Notice  before 

enter  a  nonsuit  on  the  ground  that  notice  of  action  had  not  action,  under 
.  .  °  the  "Cwtonu 

been  given,  as  required  hj  "  The  Customs  Act  1857  "  (ft).        Act  1857," 

sec.  227,  most 
be  proved  in 

The  facts  at  the  trial  appear  sufficiently  in  the  judgment.  &n  action 

against  a 
customs  officer 

Dawson  and  Fellows  shewed  cause.  ^^^  detinue 

and  trover  of 
goods,  which 

Billing,  G,  JP.  Smith,  and  Wrixon  for  the  rule.  he  would  not 

•^  dehver  up  till 

duties  imposed 

The  authorities  cited  were  Joule  v.  Taylor  (c),  Heath  v.  ti^on  of  thr^""' 

Brewer  (d),  Baldwin  v.  Cole  (c),  Davis  v.  Curling  (f),  Barry  Legislative 

».  Amaud  (y),  Hardwick  v.  Moss  (A),  Qreenway  v,  Sard  (j),  been^aid,  and 

Booth  V,  Clyde  (k),  Arnold  v.  Samel  (0,  Bullen  and  JOeake's  f?'  refusing  to 

sicm  s,  **free 

Pleadings,  640.  entry"  of  such 

Cur,ado,vuU.  goods  unless 

the  duties  were 

.    paid,  where 

the  duties  were 
demanded  by 

^^.      Stawell,  C.  J.,  read  the  judgment  of  the  Court : —  the  Defendant 

^  in  virtue  of  his 

office,  and  he 

In  this  case  the  Defendant  was  Collector  of  Customs.  '^9d&bonaJlde 

^        .  belief  that  he 

tertam  resolutions  respecting  revenue  duties  were  passed  was  doing  his 
by  the  Legislative  Assembly,  and  immediately  thereon  ^2f^"^o^*v 
mstructions  were  issued  by  the  Commissioner  of  Customs  belief  is  a 
to  the  Defendant  and  the  other  officers,  and  in  obedience  to  Jh®  Co^f Ind 
these  instructions  the   duties,   according  to   the  existing  not  for  the 
scale,  were  not  enforced,  and  those  specified  in  the  resolu-  ^^^' 
tions  were  collected.     The  Plaintiffs,  before  the  expiration 

(h)   No.  18,  sec.  227.  (h)  7  H.  &  N.,  136. 

(c)    7  Ex.,  58.  (j)  4  T.  R,  553. 

(<0   15  C.  B.,  N.  S.,  808.  (k)  10  C.  B.,  827. 

(e)    6  Mod.,  212.  (I)  9  Ex.,  405.    28  L.  J..  Ex., 

0')  15  L.  J.,  N.  S.  Q.  B.  56.  187. 

ip)  21  L.  J.,  Ex.,  409. 

W.  W.  ft  a'b.      TOL.  II. — LAW.  p 
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^^^^^  of  the  seBsion  of  Parliament,  brought  the  present  action. 
The  first  count  in  detinue  was  abandoned  at  the  trial; 
there  remained  the  second  in  trover,  for  goods  which  the 
Defendant  refused  to  give  up  without  payment  of  duties 
imposed  by  the  resolutions,  although  they  were  not 
dutiable  according  to  law;  and  the  third  and  fourth 
counts  against  the  Defendant  as  collector,  for  refusing 
to  pass  free  entries  for  the  same  kind  of  goods.  The 
Defendant  had  on  a  prerious  occasion,  in  a  similar  way, 
collected  duties  merely  on  the  resolutions  of  the  Assembly. 
As  they  were  subsequently  embodied  in  an  Act  which 
contained  a  retrospective  clause  in  the  usual  form, 
no  question  had  then  arisen.  By  the  provisions  of  the  law 
relating  to  Customs  management,  21  Vic.,  No.  13,  sec.  227, 
the  Defendant  is  entitled  to  notice  of  action  "  for  anything 
done  in  the  execution  or  by  reason  of  his  office."  Acts 
such  as  those  with  which  the  Defendant  is  charged,  though 
in  form  acts  of  nonfeasance,  as  well  as  those  of  misfeasance, 
being  deemed  according  to  the  authorities  to  which  we 
were  referred  "  things  done  '*  within  the  meaning  of  such 
an  enactment,  the  necessity  for  notice  of  action  forms  the 
important  question  in  the  present  case,  and  depends  on 
whether  the  Defendant  did,  or  did  not,  honestly  believe  his 
duty  required  him  to  act  as  he  did. 

As  the  local  enactment  corresponds  substantially  with 
the  statute  referred  to  in  Arnold  v.  Samel,  that  case  is  an 
authority  that  the  duty  of  deciding  as  to  the  existence  and 
honesty  of  the  belief  devolves  on  the  Court,  and  not  on  the 
jury.  As  regards  the  last  two  counts,  the  cause  of  action 
is  in  each  a  breach  of  duty  by  the  Defendant  as  collector. 
A  free  entry  is  tendered  to  him  for  signature  as  collector; 
he  is  requested  as  collector  to  sign,  and  he  refuses  unless 
duties  which  he  claims  under  the  resolutions  referred  to  are 
first  paid.  According  to  both  the  pleading  and  the  evidence, 
we  think  it  cannot  now  be  maintained,  that  in  so  refusing 
he  did  not  believe  his  duty  required  him  to  act  as  he  did. 
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The  cases  of  Gheeniomf  v,  Sard,  Davis  v.  Ou^ling,  Kirhy  «.       v3S^^ 
Simpson  (m),  and  Hardwich  v.  Moss,  all  in  a  greater  or  less     Stkybnsov 
degree  appear  to  recognise  the  principle,  that  a  Plaintiff        Xtlxb. 
who  has  brought  an  action  against  a  Defendant  for  a  wrong 
in  the  discharge  of  his  official  duty,  or  has  treated  him  as 
an  officer  in  a  particular  transaction,  from  which  a  cause  of 
action  has  arisen,  cannot  afterwards  divest  the  Defendant 
of  his  official  character,  so  as  to  deprive  him  of  the  protec- 
tion of  notice  before  action.     In  the  count  for  trover,  the 
application  of  this  principle  is  not  so  apparent,  as  the  plead- 
ings   are    general;    but    the    evidence    shews   that    the 
demand  of  the  goods  was  made  by  the  Plaintiffs  from  the 
Defendant  as  collector.     He  refused,  unless  Customs  dues, 
which  he  claimed  as  collector,  were  first  paid,  and  the  con- 
version, such  as  it  was,  was  a  conversion  proved  by  a  deten- 
tion until  payment  of  those  dues.      In  Ghreenway  v.  Hard, 
to  recover  an  amount  paid  for  duties  after  the  statute 
imposing  them  had  been  repealed,   although  the    Court 
dedded  that  the  action  did  not  lie,  as  the  duties  had  been 
paid  over,  yet  it  was  held  that  even  if  it  lay,  the  Defendant 
was  entitled  to  notice,  the  judgment  of  the  Court  being  put, 
not  on  the  question  of  belief  by  the  Defendant,  but  on  the 
ground  that  he  acted  as  an  officer  of  excise  when  he  received 
the  money,  and  the  Plaintiffs  paid  it  to    him  in    that 
character.     The  demand  here  was  made  of  the  Defendant 
as    collector,    and    the    refusal    was    given    by    him    as 
collector.     Moreover,  it  must  be  remembered,  that  notice  is 
required  in  cases  where  the  officer,  intending  to  act  within 
the  strict  line  of  his  duty,  has  by  mistake  exceeded  it.     His 
duty  is,  no  doubt,  in  the  present  instance,  founded  on  the 
Act,  but  a  distinction  liaB  been  recognised  between  the  case 
of  a  person  filling  an  office,  and  one  who  has  no  privileged 
character.     In  the  one,  honest  belief  entitles  him  to  notice, 
the  other  must  not  only  believe,  but  have  reasonable  grounds 
for  that  belief 

(m)   10  Ex.,  S68;  28  L.  J.  M.  C,  165. 

P  2 
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^^^^^  The  words  "judicial  office,"  are  used  in  Kermann  r.  8ene- 

Stetenson  echall  (n),  and,  as  regards  justification,  magistrates  and 
TxxjEB  others  acting  judicially,  are  protected  in  instances  where 
constables  and  subordinate  officers  would  not  be  deemed  to 
be  justified ;  but  notice  of  action  rests  on  other  grounds. 
It  is  required  where  the  person  is  supposed  not  to  be  justi- 
fied, and  we  can  discover  no  sound  distinction  between 
judicial  and  other  offices.  As  to  the  necessity  for  notice, 
no  such  distinction  is  taken  in  the  later  case  of  BoherU  v. 
Orchard  (p).  The  absence  of  all  reasonable  grounds  may 
negative  the  possibility  of  an  honest  belief,  but  as  a  general 
rule  reasonable  grounds  merely  form  an  ingredient  in  the 
case,  and  enable  the  Court  and  jury  to  decide  on  the  bona 
Jide9  of  the  belief  entertained  by  the  official  We  think 
that  the  instructions  received  by  the  Defendant  from  his 
superior  officer,  the  &ct  of  resolutions  having  been  passed, 
and  of  the  Defendant  having  acted  without  question  under 
resolutions  similarly  passed,  even  if  they  do  not  amount 
strictly  to  evidence  of  reasonable  grounds,  yet  all  of  them 
tend  to  show  bona  fides.  Had  the  Defendant  not  obeyed 
the  instructions  he  received,  he  would  have  subjected  him- 
self to  dismissal.  The  legality  of  his  instructions,  or  the 
propriety  of  enforcing  them,  did  not  rest  with  him.  Nor 
are  we  to  consider  whether  they  would  afford  him  any  justi- 
fication for  his  acts ;  but  we  do  think  that  the  receipt  of 
these  instructions,  and  the  other  evidence,  all  point  to  the 
conclusion  that  the  Defendant's  belief  was  in  this  case 
honest  and  bona  fide.  We  are,  therefore,  of  opinion,  that 
on  all  the  counts,  notice  of  action  was  necessary,  and  that 
the  rule  for  a  nonsuit  must  be  absolute. 

Rule  dbnliUe, 


(n)    11  W.  R.,  184;    6  L.  T.  (o)    2  H.  &  C,  769;  83  L.  J. 

N.  S.,  646.  Ex.,  65. 
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_  1866. 

HOST  V.  NICHOLSON.  v^v-^/ 

December  5, 7. 


EMXTRBEB  to  plea  in  an  action  on  a  charter  party  An  authority 
made  by  Oullen,  agent  for  the  Defendant,  at  Maldan  Island,  f^^  j^  ^he 
The  Defendant  waa  lessee  of  the  island,  for  the  purpose  of  MaUon 
gathering  and  exporting  thence  guano.      Oullen  was  his  all  things  that 
agent  there,  and  held  a  power  of  attorney  to  do  all  things  the  principal 
which  NichoUon  could  do,  but  yet  limited  to  "  gathering,  « gathering, 
coUecting  and  exporting  guano.'*      CulUn  chartered  a  ship,  ^^^^^iSI'  *""* 
of  which  the  Plaintiff  was  master,  simply  for  the  purpose  of  guano,"  does 
sending  to  Defendant  "  samples  of  guano  and  despatches."  ^^^  ^^^^  ^ 
To  the  plea  setting  out  the  charter-party,  the  Plaintiff  charter  a  ship 
demurred  on  the  ground  that  the  power  of  attorney  held  by  merely  to  bear 

Odlen  did  not  authorise  him  to  charter  a  ship  merely  for  ^J^t^^er 

,  samples  of 

the  forwarding  of  samples  and  despatches.  guano  and 

despatches : " 
samples  not 

0.  A,  Smyth  for  the  demurrer.  being  com- 

monly sold  as 
merchandise, 

Earris  for  the  plea.  »nd  the 

despatches  not 

being  averred 

The  authorities  cited  were  Foley  on  the  Law  of  Agents,  ^  have  borne 

189;  Willis  V.  Palmer  (p),  Wiltshire  v.  Svmms  (y),  Gerero  "collecting 

V,  Pride  (r),  Rawtayne  v.  Bourne  (*).  ^JuX"'"^ 

Cur.  adv.  vult. 


StaweXiL,  C.  J. — The  question  raised  on  these  pleadings  December  7. 
was  inyited  by  demurrer.  The  declaration  is  on  a  charter- 
party  of  a  ship  chartered  by  the  Defendant's  agent  to 
convey  "  samples  and  despatches  '*  from  islands  in 
the  Pacific  to  Melbourne.  The  Defendant  holding  the 
island  under  a  lease  for  the  purpose  of  exporting  guano, 
gaye  Oullen,  his  agent,  a  power  of  attorney  authorising  him 


(p)  29  L.  J.,  N.  S.,  C.  P.  194.  (r)    3  B.  &  Aid.,  616. 

(q)   1  Campb.,  258.  (*)    7  M.  &  W.,  695. 
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^^^^^^  to  do  everything  that  Nicholson  could  do — ^giving  very 
Host  general  powers,  but  all  limited  to  "gathering,  collecting 
K1CHOL8ON.  *^^  exporting  guano."  In  the  course  of  the  argument  the 
"  samples  "  have  been  very  properly  treated  aa  mere  make 
weight,  and  the  real  point  regarded  as  whether,  on 
the  reasonable  construction  of  the  instrument,  the 
agent  had  authority  under  it  to  charter  a  vessel  merelj 
to  carry  "  despatches  "  to  Melbourne.  It  is  stated  in  the 
plea  that  *^  samples  "  are  not  sold  as  articles  of  merchandiae, 
or  imports  of  guano ;  and  it  is  not  averred  that  the  des- 
patches bear  upon  the  gathering,  collecting  and  exporting 
of  guano ;  nor  that  the  sending  of  the  despatches  was  ft 
case  of  necessity  or  emergency.  Under  such  a  power, 
according  to  the  reasonable  construction  of  the  instrument, 
the  agent  was  not,  we  think,  authorised  to  charter  vessels 
to  send  despatches  to  Melbourne.  The  despatches  maj 
certainly  have  borne  on  the  gathering  and  export  of  guano, 
but  as  it  is  not  so  averred,  to  assume  that  they  did  so  would 
be  to  indulge  in  conjecture  only.  We  think  that  the  agent 
exceeded  his  authority,  and  that  the  Defendant  is  not 
liable. 

Jud^ffneni/br  De/endmU. 


yovember  22.  BEGINA  v,  BBIGHT  jLKi)  Othxbs. 

December  7. 

PeinonBcon-     X>^EMUBB>EB  to  rejoinder  in  an  action  for  whar&ge 
'"upply  and     ^"®®  ^^  ^^  pipes  imported  by  the  Defendants. 

deliver  g^oods  " 

H.  M.  Govern-       ^1^*  •  That  the  said  goods  were  imported  by  the  Defend- 
ment,ar€^by    jj^^g  ^^  ^^^  colony  at  the  request  and  by  the  order  of 

XO    9^  %C»f  J3I  Oa  «7y  - 

sec.  4^  exempt  Our  said  Lady  the  Queen,  for  the  use  of  Her  Majesty  s 
^t^r  Government. 

No.  209,  MC.  2. 

Beplication :  That  the  goods  were  imported  in  pursuance 
and  performance  of  a  contract  by  which  the  Defendants 
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agreed  to  **  supply  and  deliver  to  '*  the  Board  of  Land  and         ^^^- 
Works  the  goods  in  question.  Bbgika 


Sejoinder :  That  the  goods  were  delivered  to,  and  received 
bj  the  said  board,  under  and  in  pursuance  of  the  said  con- 
tract, "for  the  use  of"  Her  Majesty's  GU)vemment. 

SarrU  for  the  demurrer. 

Fellows  contra. 

Harris. — ^It  is  claimed  that  these  goods  are  free  firom 
wharfage  rates,  under  the  Act  No.  209,  by  virtue  of  the 
exception  at  the  end  of  section  2  of  that  Act.  That  excep- 
tion refers  only  to  goods  belonging  to  Her  Majesty. 
These  goods  did  not  belong  to  Her  Majesty.  The  Board 
of  Land  and  Works  had  the  option  of  rejecting  the  pipes 
after  they  landed.  Several  tests  had  to  be  passed,  and  con- 
ditions fulfilled,  before  the  goods  became  ^e  property  of  the 
Crown.  Section  3  illustrates  this  strongly:  it  requires  that 
every  importer  shall,  "  at  the  time  of  making  entry  of  such 
goods,"  pay  the  wharfage  duties.  Now,  the  entry  is  made 
before  landing.  But  certainly  the  goods  were  not  the 
property  of  Her  Majesty  before  landing,  and  without 
reference  to  their  compliance  with  the  terms  of  the  contract. 

Fellows. — ^I  do  not  rely  on  the  Act,  No.  209.  That  was 
merely  declaratory  of  the  law  already  existing.  I  go  back 
to  the  18th  Vic.,  No.  9.,  the  Customs  Duties  Act  of  1854, 
section  4,  exempting  goods  imported  "  for  the  use  of  Her 
Majesty's  Government"  from  all  duties  and  imposts  of  every 
description  whatsoever.  Now,  on  the  facts  set  forth  in  our 
plea,  the  state  of  things  must  be  taken  in  one  of  two  ways : 
either  these  goods  were  in  accordance  with  the  contract,  or 
they  were  not.  If  they  were  not,  of  course  I  concede  they 
were  not  "  for  the  use  of"  Her  Majesty,  and  were  liable  to 
the  wharfage  rates  ;  but  if  they  were  in  accordance  with  the 


V, 
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contract,  they  were  "  for  the  use  of  Her  Majesty's  Govern- 
ment. ' '  Now,  that  they  were  in  accordance  with  the  contract 
is  not  traversed,  and  it  follows  that  they  must  be  taken  on 
these  pleadings  to  have  been  imported  "for  the  use  of 
Her  Majesty's  Government."  That  being  so,  if  the  18th 
Vic.,  No.  9,  is  still  in  force,  and  there  is  no  law  inconsistent 
with  it,  these  pipes  are  free  from  the  rates.  As  to  the  first 
point,  there  is  no  doubt  the  old  Customs  Act  is  in  force. 
The  Act  No.  207  (t)  assumes  it  to  be  so,  except  so  far  as 
the  point  of  its  not  having  been  reserved  for  the  significa- 
tion of  Her  Majesty's  pleasure  is  concerned.  There  can  be 
no  occasion  to  argue  that  point.  Then  does  any  subsequent 
law  modify  the  exception  in  section  4  of  18  Vie,y  No.  9  ?  I 
contend  that  none  does.  As  to  the  operation  of  a  subse- 
quent statute  on  a  prior  one,  In  re  Perrin  (v)  illustrates  the 
principle  that  a  prior  act  may  be  so  framed  as  to  operate 
upon,  or  through  the  means  of  a  subsequent  one.  The 
Statute  of  UseSf  for  instance,  operated  on  the  Statute  of 
Wills,  though  the  former  act  did  not  contemplate  devises. 
Wray  V.  Mlis  {to)  is  to  the  effect  that  where  the  former  act 
contemplates  on  the  face  of  it  future  legislation,  the  later 
act  subserves  the  former  one.  Apply  that  principle  here. 
The  18th  Vic,,  No.  9,  says  that  goods  imported  for  the  use 
of  Her  Majesty's  Government  shall  be  free  from  "  all  duties 
and  imposts  of  every  description  whatsoever."  Now,  at  that 
time  there  were  no  imposts  except  Customs  duties.  The 
use  of  the  words  "  duties  and  imposts,"  therefore,  expressly 
contemplates  future  imposts  other  than  duties.  Such 
imposts  were  in  fact  imposed  by  the  Act  No.  144,  the  Units 
of  Entry  Act,  and  by  the  present  Wharfage  Duties  Act,  No. 
209,  passed  in  substitution  of  that  Act.  The  Act  No.  209 
is  therefore  supplementary  to  the  18th  Vie.,  No.  9,  and  does 
not  repeal  it  in  this  respect.  Bex  v.  Oook  (x),  The  Ma^or 
of  Weymouth  v.  Nugent  (y). 


i€)    An  Indemnity  Act. 
v)    2  Dr.  &  War.,  166. 
(if»)    1  EU.  k  Bl.,  276. 


5 


«)    ST.  R.,  619. 

'  )   84  L.  J.,  M.  C,  81. 
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Karris  in  reply. — ^The  later  Act,  No.  209,  is,  to  some 
extent,  repugnant  with  the  one  relied  on,  18  Fu?.,  No.  9. 
The  former  makes  larger  exception  as  to  goods  "  for  the  use 
of  Her  Majesty's  Government;"  the  latter  narrows  the 
exception,  so  that  it  applies  only  to  "  goods  belonging  "  to 
Her  Majesty's  Government.  By  implication  therefore, 
there  is  a  repeal  of  the  former  exception,  or  a  narrowing  of 
its  scope. 
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HpIIows, — There  can  be  no  repeal  by  implication.  The 
Act  No.  290,  section  4,  expressly  preveitts  that ;  and  was 
passed  before  the  demurrer. 

Stjlwell,  C.  J. — ^It  assumes  that  the  Legislature  had  in 
its  mind  every  enactment  of  the  current  and  existing 
session,  and  the  bearing  of  every  such  enactment  on  every 
other  enactment  in  force.  The  questions  ^re  worthy  of 
serious  consideration. 

Our.  adv,  milt. 


The  CouBT  held  that  both  Acts  were  in  force ;  that  both  December  7. 
goods  "  belonging  to  Her  Majesty,"  and  goods  "  for  the  use 
of  Her  Majesty's  Government "  are  exempt ;  and  that  these 
goods  had  been  imported  "for  the  use  of,"  and  received,  and 
accepted  by  Her  Majesty's  Government ;  and  were  exempt 
from  wharfage  rates. 

Judgment  for  Defendants. 
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yopembtr  28. 
December  23. 


EOT  V,  THE  BOAED  OF  LAND  AND  WOEKS. 

JLy  EMUEEEE  to  plea  in  an  action  on  a  contract  to  bixild 
a  two-cell  log  lock-up  at  Jamieson. 

The  declaration  averred  that  before  the  making  of  the 
contract  thereafter  mentioned,  the  Defendants  caused  to  be 
prepared  a  drawing  and  specification  of  works,  &c. ;  that  by 
a  contract  under  the  seal  of  both  parties,  on  25th  May,  1864, 
each  did  covenant  to  perform,  observe,  and  fulfil  all  the  con- 
ditions, stipulations,  and  requisitions  contained  in  or  reason- 
ablj  to  be  inferred  from  "the  said  specification  and  general 
conditions  annexed  to  the  contract,"  and  then  stated  the 
general  conditions.  The  only  ones  material  were  the  follow- 
ing :  (1)  That  all  the  materials  used  were  to  be  the  best  of 


A  contract 
between  R» 
and  the 
Board  of 
Land  and 
Works  for 
bailding  a 
lock-np,  con- 
tained the 
following 
among  other 
stipulations : 
(1)  That  the 
work  and 
materials 
should  be 
conformable 
to  the 
specification, 
and  to 
the  satisfac- 
tion of  the 

superintending  officer  and  the  Inspector-General.  (2)  That  if  certain  discrepancies  or 
ambiguities  should  occur,  they  should  be  rectified  by  the  Inspector-General,  if  thought 
requisite.  (3.  4)  That  centres,  and  certain  prepared  work  and  material,  should  not  be 
removed  without  the  written  authority  of  the  Inspector-General.  (5)  That  the  con- 
tractor should  have  no  claim  for  suspension  of  the  works  on  notice,  or  for  not  receiving 
the  land  from  the  Board,  until  thirty  working  days  from  and  after  such  suspension,  or 
from  and  after  the  signature  of  the  contract  by  the  contractor.  (6)  That  "  if  any 
difference  or  dispute  should  arise  between  the  superintending  officer  and  the  contractor" 
as  to  several  enumerated  sorts  of  matters,  or  as  to  "  any  other  matter  or  thing  in  con- 
nection with  the  execution  of  the  works  not  thereby  left  to  the  sole  determination  of 
the  Board  or  the  Inspector-General,  such  difference  or  dispute  should  be  referred  to 
the  Inspector-General,*'  whose  decision  should  be  final;  and  the  contractor  "should  not 
be  entitled  to  maintain  any  action  at  law,  or  suit  in  equity,  in  respect  of  any  claim  or 
right  under  that  contract,  or  in  relation  to  the  works,  until  the  matter  in  difference 
should  have  been  determined  or  decided  by  the  Board  or  the  Inspector-General,  as  the 
case  might  be,  and  then  only  for  such  sum  as  should  be  awarded ;  and  the  obtaining  the 
determination  or  decision  of  such  Board  or  Inspector-General,  as  the  case  might  be,  wsi 
declared  to  be  a  condition  precedent  to  the  maintenance  of  any  such  action  or  suit." 

J2.  sued  the  Board  for  breach  of  this  contract,  in  that  they  did  not  under  it  give  him 
possession  of  the  ground  after  thirty  days.  The  Board  pleaded  that  the  subject  matter 
of  this  action  was  "  a  claim  or  right  under  the  said  alleged  contract,  or  in  relation  to 
the  works,"  and  was  a  matter  in  difference  between  the  Plaintiff  and  Defendants,  and 
"  had  not  been  determined  or  decided  by  the  Board  or  Inspector-General."  On  demurrer, 

Meld,  that  the  present  cause  of  action  was  not  one  of  those  matters  which  had 
been  left  or  referred  by  the  contract,  or  which  had  in  fact  been  referred  under  the 
contract,  and  demurrer  allowed. 


Sembie,  that  the  subject  matter  of  this  action  was  not  "a  chum  or  light  under  the 
contract,  or  in  relation  to  the  works.*' 
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their  respective  kinds,  and  all  works  were  to  be  executed  con-  ^^' 
formablj  to  the  drawings,  &c.,  and  to  the  satisfaction  of 
the  superintending  officer  and  the  Inspector- General,  <fcc. 
(2)  In  case  the  written  dimensions  on  the  drawings  should 
disagree  with  the  scaling,  or  there  should  be  any  discrepancy 
between  the  drawings  and  specification,  or  anj  ambiguity  in 
them,  the  same  should  be  rectified  by  the  Inspector-General, 
if  thought  requisite.  (3)  The  centres  were  not  to  be  struck 
without  the  written  authority  of  the  Inspector- General,  or 
of  the  superintending  officer.  (4)  All  prepared  work  or 
material  brought  upon  the  ground  was  to  be  considered  the 
property  of  the  Board,  and  not  to  be  taken  away  withouf  the 
written  authority  of  the  Inspector- General  or  superintend- 
ing officer.  (5)  The  contractor,  on  receiving  a  written  notice 
from  the  Inspector- General  or  superintending  officer,  should 
suspend  the  works  as  might  be  directed,  and  have  no  claim 
for  damage  until  after  the  expiration  of  thirty  days  from  the 
suspension,  and  the  Board  should  not  be  bound  to  give  the 
contractor  possession  of  the  ground  or  work  until  thirty 
days  after  the  signature  of  the  contract  by  the  contractor. 
(6)  If  any  difference  or  dispute  should  arise  between  the 
superintending  officer  and  the  contractor  as  to  the  quality 
of  materials  or  workmanship,  or  on  the  subject  of  quantities 
or  prices,  or  the  intention  of  the  specification,  or  any  other 
matter  or  thing  in  connection  with  the  execution  of  the 
works  not  thereby  left  to  the  sole  determination  of  the 
Board  or  the  Inspector-General,  such  dificrence  or  dispute 
should  be  referred  to  the  Inspector- General,  whose  decision 
should  be  final ;  and  the  contractor  should  not  be  entitled 
to  maintain  any  action  at  law  or  suit  in  equity  in  respect  of 
any  claim  or  right  under  that  contract  or  in  relation  to  the 
works  until  the  matter  in  difference  should  have  been  deter- 
mined or  decided  by  the  Board  or  the  Inspector- General, 
as  the  case  might  be,  and  then  only  for  such  sum  as  should 
be  awarded ;  and  the  obtaining  the  determination  or  decision 
of  such  Board  or  Inspector- General,  as  the  case  might  be,  - 
was  declared  to  be  a  condition  precedent  to  the  maintenance 
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of  any  bucH  action  or  suit.  The  declaration  then  alleged 
that  the  Defendants  did  not  give  the  Plaintiff  posseBsion  of 
the  ground  or  work  at  the  expiration  of  thirty  days  after 
the  signature  of  the  contract  hy  the  Plaintiff,  whereby  he 
lost  wages  of  men  and  keep  of  horses,  &c. 

Fourth  plea :  That  the  subject  matter  was  a  claim  or  right 
under  the  contract  or  in  relation  to  the  works,  and  was  a 
matter  in  difference  between  the  Plaintiff  and  Defendants ; 
and  had  not  been  determined  or  decided  by  the  Board  or 
the  Inspector-General. 

Demurrer  to  fourth  plea :  That  the  cause  of  action  was 
not  a  claim  or  right  under  the  contract,  or  in  relation  to 
the  works  within  the  meaning  of  the  contract. 

JShllows  for  the  demurrer,  referred  to  Scott  v.  Avery  (z). 


Billing  and  Wood  for  the  plea. 


Otir.  adv.  vtdt. 


Deeemher  23.  Stawell,  C.  J. — This  action  was  brought  on  a  contract 
by  the  Plaintiff  to  build  a  lock-up  in  compliance  with  a 
certain  drawing  and  specification.  The  declaration  set 
out  the  contract.  The  parts  material  to  the  present 
demurrer  were — a  clause  that  the  Board  should  in  no  case 
be  bound  to  give  the  contractor  possession  of  the  ground  or 
work  until  thirty  days  after  the  signature  of  the  contract 
by  the  contractor,  but  a  commensurate  extension  of  time 
for  completing  the  works  would  be  allowed ;  and  a  provision, 
that  if  any  difference  or  dispute  should  arise  between  the 
superintending  officer  and  the  contractor  as  to  the  quality 
of  materials  or  workmanship,  or  on  the  subject  of  quantities 
or  prices,  or  the  intention  of  the  specification,  or  any  other 
matter  or  thing  in  connection  with  the  execution  of  the 
works  (not  thereby  left  to  the  sole  determination  of  the 

(«)    8  Ex.,  487. 
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Board,  or  the  Inspector-Gteneral),  such  difference  or  dispute  IB6^» 
should  be  referred  to  the  Inspector-General,  whose  decision  Eot 
should  be  final,  and  the  contractor,  his  executors,  and  g^™  ^p 
administrators,  should  not  be  entitled  to  maintain  any  Land  and 
action  at  law,  or  suit  in  equity  in  respect  of  any  claim  or 
right  under  that  contract,  or  in  relation  to  the  works,  until 
the  matters  in  difference  should  have  been  determined  or 
decided  by  the  Board  or  the  Inspector-G-eneral,  as  the  case 
might  be,  and  then  only  for  such  sum  as  should  be  awarded; 
aud  the  obtaining  the  determination  or  decision  of  such 
Board  or  Inspector- General,  as  the  case  might  be,  was 
thereby  declared  to  be  a  condition  precedent  to  the  main- 
tenance of  any  such  action  or  suit.  The  breach  laid  was 
that  the  Board  did  not  give  the  Plaintiff  possession  of 
the  ground  or  work  at  the  expiration  of  the  thirty  days 
after  the  signature  of  the  said  contract  by  the  Plaintiff. 
Plea. — ^That  the  subject  matter  of  this  action  was,  and  is, 
a  claim  or  right  under  the  said  alleged  contract,  or  in  rela- 
tion to  the  works,  and  was,  and  is,  a  matter  in  difference 
between  the  Plaintiff  and  the  Defendants,  and  the  said 
matter  in  difference  has  not  been  determined  or  decided  by 
the  Board  or  the  Inspector- General ;  to  which  plea  there 
was  a  demurrer.  We  are  disposed  to  think  that  the  words 
"any  claim  or  right"  under  the  contract,  refer  to  claims  or 
rights  for  allowances  and  other  matters  arising  after  the 
work  contracted  for  has  been  commenced,  questions  respect- 
ing such  claims  frequently  springing  up  during  the  course 
of  the  execution  of  works.  Such  words  very  inaptly,  if  at 
all,  describe  a  breach  on  the  part  of  the  Board  of  the 
contract  itself,  either  in  delaying  to  give  possession  of  the 
site,  or  preventing  the  contractor  from  executing  any  work 
whatever.  But  it  is  unnecessary  to  express  a  decided 
opinion  as  to  the  meaning  to  be  attached  to  these  words, 
for  even  conceding  that  per  se  they  would  properly  com- 
prise  the  cause  of  this  action,  we  are  of  opinion  that  only 
those  claims  or  rights  which  may  have  been  referred  can  be 
determined  by  either  the  Board  or  the  Inspector- General 
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1865.         within  this  contract.     DiiSerencefl  arisiiig  as  to  quantities, 
Boy  intention  of  specification,  or  other  matters  not  thereby,  that 

BoABD  OT  ^®  ^y  *^®  specification,  left  to  the  determination  of  the 
Lakd  akd  Board  or  Inspector- General,  are  to  be  referred  to  the  latter. 
Thus  certain  matters  in  difference  were  left  or  referred  to  the 
Board,  certain  matters  to  the  Inspector-General,  and  certam 
other  matters  might  be  referred  to  the  Inspector- General. 
These  matters  so  referred  are  to  be  determined  by  the 
Board  or  Inspector- General,  as  the  case  may  be;  and  until 
determined,  no  action  is  to  be  brought  by  the  contractor. 
The  first  part  of  the  clause  authorises  the  reference,  or 
refers  to  a  reference  already  made,  the  latter  part  the 
determination,  and  then  prohibits  an  action  until  after 
determination — both  relate  to  the  same  matters.  If  other 
matters  than  those  referred  might  be  determined,  the  power 
to  refer  is  superfluous— the  power  to  determine  would  alone 
have  sufficed.  But  this  power  to  refer  was,  in  our  opinion, 
properly  and  advisedly  inserted.  One  party  to  a  contract  is, 
by  its  terms,  supposed  to  be  precluded  from  bringing  aa 
action  until  the  other  party  to  the  same  contract  or  his 
subordinate  has  detenhined  on  the  cause  of  action;  the 
power  to  refer  in  such  a  case  should  not  be  left  to  implica- 
tion. Again,  if  matters  not  referred  might  be  determined, 
the  words  "  as  the  case  may  be,*'  twice  inserted,  are  unneces- 
sary and  unintelligible.  The  present  cause  of  action  is  not 
one  of  those  matters  which  have  been  left  or  referred  by  the 
specification  itself,  nor  being  a  matter  which  might  have 
been,  has  it  been  referred  under  the  powers  conferred  by 
that  specification.  The  plea  is  consequently  bad.  We 
ofier  no  opinion  as  to  the  terms  necessary  to  constitute  one 
party  a  judge  in  liis  own  cause. 

Jvdgmmtfor  ike  FlainUff^ 


EKD    OF    HILARY    TERM. 
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MABGASET  V.  A.  BBTJCB,  CHARLES  W.  LIGAE,    Ji^^TTt. 
HUGH    L.    TATLOE,    JOHN    WATSON,    and        i^ 

JAMES     STODABT,     ExBOriBIX     AJTD     ExSCUTOBS        Febntary 

OF  JOHN   VANS   AGNEW   BETJCE,  Deceased,  Yio!li\^ 

V.  THE    QUEEN.  14^15,16,17, 

28. 


p 


ETITION  under  the  Act  No.  49.      The  petition  in  i,  2, 3. 5, 6,  7. 

the  first  count  set  out  articles  of  aereement  under  seal,    ®'?'^?t*?!, 

''  '13, 14, 15, 16, 

dated  the  7th  June,  1868,  between  W.  O,  OomUh  and  J.  V,  19,  20,  22, 23, 
±  Bruce,  of  the  one  part,  and  O.  G.  Dufy,  O,  Fasley,  O.  ^'  ^^^J'  ^' 
W,  Ligar,  and  J,  Steavensofif  for  and  on  behalf  of  Her  jf^y 

Majesty,  of  the  other  part,  being  a  contract  for  the  forma-  ^»  ^j^*  *^  ^^' 
tion  and  campletion  of  a  line  of  railway  between  Melbourne    September  l 

C.  4*  B,  contracted  with  the  Gk>vernment  of  Victoria  to  constract  a  railway.  The 
■pecification  contained  a  provision  that  the  contractors  should,  at  the  end  of  every 
fourteen  days,  famish  to  the  £ngineer-in-Chief  a  detailed  account  of  the  work  done, 
which  he  would  examine  and,  if  correct,  certify,  and  on  his  certificate  the  (Government 
would  pay  the  contractors.  The  contract  contained  a  covenant  by  the  Government  to 
pay  the  amount  certified  by  the  Engineer-in- Chief  to  be  due,  and  that  it  should  be 
obligatory  upon  the  Engineer- in- Chief  either  to  certify  or  state  in  writing  his  reasons 
for  not  aoi^g  so.  After  the  completion  of  the  contract  the  contractors  furnished 
•oeonnts  to  the  Eng^neer-in-Cldef  and  required  him  either  to  certify  them,  or  state 
his  reasons  for  not  doing  so.  He  declined  to  certify,  and  stated  as  his  reason,  "  There 
is  nothing  due  to  you,  but  on  the  contrary,  you  are,  bv  the  terms  of  your  contract, 
heavily  indebted  to  the  Government."  On  petition  under  the  Act  No.  49  against  the 
Qovemment  for  breach  of  the  contract  to  certify  or  give  reasons, 

JSeld:  (1)  That  this  was  not  a  sufficient  '* reason"  within  the  contract.  (2)  That 
the  furnishing  accounts  every  fourteen  days  was  not  a  condition  precedent  to  the 
obtaining  a  certificate.  (8)  That  the  Petitioners  were  entitled  to  substantial  damages, 
the  measure  of  damages  being  the  amount  which  ought  to  have  been  inserted  in  the 
certificate;  but  that  the  Petitioners  were  not  entitled  to  recover  interest  upon  that 
amount.  (4)  That  the  reasons  given  by  the  £ngineer-in-Chief  must  be  sufficient  in 
law,  supported  on  fiicts  that  were  true. 

In  reduction  of  the  Petitioners'  demand,  the  Government  claimed  large  sums  for 
penalties  for  non-completion  within  the  contract  time.  In  answer  to  this»  the 
Petitioners  tendered  evidence  that  the  completion  was  delayed  by  the  action  of  the 
Government  or  its  servants. 

Held,  that  such  evidence  was  admissable. 


In  a  petition  against  the  Crown,  under  the  Act  No.  49,  for  damages  ibr  breach  of  a 
contract  with  the  local  Government,  which  damages  if  recovered  would  be  payable  out 
of  the  colonial  revenue,  the  Crown  is  not  so  directly  interested,  as  to  be  entitled  as  of 
right  to  a  trial  at  bar.  Such  a  trial  will,  however,  be  granted  upon  affidavits  as  to  the 
nature  and  merits  of  the  case. 
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1866.         and  Sandhurst.     The  parts  of  the  contract  material  to  the 
Bbucb        present  report  were  as  follow: — ^That  the  Ghovemment  of 
Z'  Victoria  should  from  time  to  time  pay  ComUh  and  Bruee 

the  amount  which  should  be  certified  from  time  to  time  by 
the  Engineer-in-Chief  to  be  due  for  work  performed  imder 
the  contract,  and  should  pay  the  balance  which  should 
remain  due  to  Comuh  and  Bruee,  after  the  completion  of 
the  worksy  at  the  respective  times  and  in  the  manner  pro- 
vided by  the  41st  and  42nd  clauses  of  the  specification. 
And  that  it  should  be  obligatory  upon  the  Engineer-in- 
Chief  from  time  to  time,  either  to  give  such  certificate  as 
was  provided  for  in  the  29th  clause  of  the  specification, 
upon  being  thereunto  required  by  ComishtJidL  JBruee,  or  either 
of  them,  or  to  state  in  writing  his  reasons  for  not  doing  bo. 
The  29th  clause  of  the  specification  was  set  out  as  follows:— 
"  The  contractors  shall  at  the  end  of  every  fourteen  days 
furnish  to  the  Engineer-in-Chief  a  detailed  account  of  the 
work  actually  done  in  each  bridge,  culvert,  viaduct,  and  tun- 
nel, excavations,  embankments,  side  cuttings,  back  cuttings, 
and  also  of  the  materials  which  have  been  used  in  the  con- 
struction of  such  works,  which  account  he  will  examine,  and, 
if  correct,  he  will  certify  the  same ;  and  on  his  certificate 
the  Government  will  pay  to  the  contractors  the  amount 
80  certified,  deducting  10  per  cent,  (say  £10  out  of  eveiy 
£100)  to  be  retained  in  the  hands  of  the  Government,  until 
such  deductions  shall  amount  to  the  sum  of  £10,000,  when 
the  amount  retained  may,  at  the  option  of  the  contractors, 
be  invested  in  Victorian  railway  debentures,  bearing  interest; 
and  the  contractors  shall  be  entitled  to  receive  the  interest 
accruing  on  the  said  debentures,  as  it  becomes  due.''  Tbe 
petition  then  averred  the  death  of  Cornish,  in  the  life-time 
of  Bruee,  and  the  performance  of  all  conditions  precedent, 
except  that  Comuh  and  Bruee  did  not,  but  the  Petitioners, 
after  the  death  of  Bruee  did,  furnish  to  the  Engineer-in- 
Chief  detailed  accounts  of  the  work  actually  done  in  each 
bridge,  &c.,  and  also  of  the  materials  which  had  been  used 
in  the  construction  of  such  works.     Breach: — ^That  the 
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Engineer-in-Chief  did  not  from  time  to  time  either  give 
such  certificate  as  is  provided  in  the  said  29th  clause,  or 
state  in  writing  his  reasons  for  not  so  doing.  The  petition 
also  contained  a  second  count  for  work  done,  for  goods  sold 
and  delivered,  for  goods  bargained  and  sold,  for  money  lent, 
for  money  paid,  for  money  had  and  received,  for  interest, 
and  for  money  due  on  an  account  stated 
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1865. 
Bbuob 

V. 

Thb  Qtjsbh. 


Fleas  to  the  first  coimt : — (1)  That  the  Petitioners  were 
not  executrix  and  executors.  (2)  JVbn  est  factum,  (8) 
That  the  Petitioners  did  not,  after  the  death  of  Bruce,  fur- 
nish to  the  Engineer-in-Chief  detailed  accounts  of  the  work 
actually  done  in  ^ach  bridge,  <&c.  (4)  That  the  detailed 
accounts  furnished  to  the  Engineer-in-Chief,  as  alleged, 
were  not  correct.  (6)  That  the  Engineer-in-Chief  did, 
from  time  to  time,  either  give  such  certificate,  &c.,  or  state 
in  writing  his  reasons  for  not  so  doing.  (6)  That  the 
detailed  accounts  furnished  to  the  Engineer-in-Chief  were 
in  writing,  and  mentioned  in  certain  correspondence  set 
out  in  the  plea,  in  exteneo.  The  last  two  letters  were  as 
follow : — 

"  Melbourne  and  Sandhnrst  Railway;  Comiflh  and  Brace,  Contractors. 
"  Cottdnham  Chambers,  9L  Little  Collins-street  west, 

**  Melbourne,  20th  March,  1865. 
**  Thot.  Higinbotham,  Esq.,  C.E.,  Engineer-in-Chief, 

**  Railway  Department,  Melbourne. 
**  Sir, — YTifih  reference  to  our  account  against  the  Qoyemment,  for 
works  executed  by  us  under  our  contract  for  the  Melbourne  and  Sand- 
hurst Railway,  we  now  finally  call  upon  you  to  give  such  certificate  as 
is  provided  for  in  the  29th  clause  of  the  specification  annexed  to  our 
contract,  or  to  state  in  writing  your  reasons  for  not  doing  so. 

**  We  have  the  honor  to  be.  Sir, 

"  Your  most  obedient  servants, 


w 


CORNISH  AND  BEUCE,  f^^^l'i*  oL^^^P.^ 

'iJAJfES  STODART." 


>» 


"  Railway  Department,  Melbourne,  22nd  March,  1865. 

"  Qentlemen, — I  have  the  honor  to  acknowledge  the  receipt  of  your 

letter  of  the  20th  instant,  in  which,  as  contractors  for  the  Melbourne 

and  Sandhurst  Railway,  you  finally  caU  upon  me  to  give  such  certificate 
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^\^^^*  as  IB  provided  for  in  the  29th  clause  of  the  specification  attached  to  your 

Bbucb         contract,  or  to  state  my  reasons  for  not  doing  so. 

m      OiTHBTr  "  ^"  reply  I  heg  to  say  that  I  decline  to  give  the  certificate  that 

you  ask  for,  and  my  reason  for  declining  to  certify  is,  that  there  jb 
nothing  due  to  you,  hut  on  the  contrary,  as  I  have  already  stated  in  my 
letter  to  you  of  the  8rd  ultimo,  you  are,  hy  the  terms  of  your  contract^ 
heavily  indehted  to  the  Qovemment. 

"  I  have  the  honor  to  he.  Gentlemen, 

"  Your  ohedient  servant, 
"T.   HIGINBOTHAM, 

"  Engineer-in-Chief. 
"  Messrs.  Cornish  and  Bruce,  Contractors, 

**  Little  CollinS'Street  west." 


And  that  the  detaOed  accounts  which  the  Petitioners  fur- 
nished, as  alleged,  were  not  furnished  at  the  end  of  every  or 
any  fourteen  days ;  and  that  the  contractors  did  not,  at  the 
end  of  every  fourteen  days,  furnish  to  the  Engineer-in-Chief 
a  detailed  account  of  the  work  actually  done  in  each  hridge, 
&c.,  and  also  of  the  materials  which  had  heen  used  in  the 
construction  of  such  works.  (7)  That  the  Engineer-in- 
Chief,  in  the  life-time  of  Gomish  and  Bruce,  and  before  suit, 
did  from  time  to  time  either  give  such  certificate,  Ac.,  or 
did  state  in  writing  his  reasons  for  not  so  doing.  (8)  That 
the  Engineer-in-Chief,  in  the  life-time  of  Bruce,  and  before 
suit,  did  ftx>m  time  to  time  either  give  such  certi6cate,  Ac, 
or  did  state  in  writing  his  reasons  for  not  so  doing.  Pleas 
to  the  common  counts: — (9)  Never  indebted.  (10)  Payment 

Beplication  to  foiirth  plea. — That  the  articles  of  agreement 
were  in  writing,  and  the  29th  clause  of  the  specification  was 
printed  and  not  written. — Verification. 

Bejoinder. — That  the  29th  clause  of  the  specification 
formed  one  of  a  number  of  clauses  contained  in  the  specifi- 
cation, and  that  the  specification  and  the  said  29th  clause 
thereof  were  prepared  and  printed  for  the  purposes,  and  to 
form  part  of  the  contract,  and  for  no*  other  purpose. — 
Verification. 
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Bemmrer  to  rejoinder. — For  that  the  construction  of  the  1865. 
contract  cannot  be  controlled  by  any  intention  of  the  parties  Bbucb 
not  appeunng  therein.  ^^  ^^^ 

Demurrer  to  sixth  plea. — ^For  that  the  pretended  reasons 
for  the  refusal  of  the  Engineer-in- Chief  to  certify  are  not 
reasons  within  the  meaning  of  the  contract.  That  the 
Engineer-in-Chief  has  assumed  the  power  of  deciding  a 
matter  not  within  his  control.  That  if  the  Petitioners  are 
indebted  as  alleged,  the  debt  in  question  should  be  pleaded 
as  a  set-off  to  the  Petitioners'  claim  when  certified.  That 
the  engineer  is  to  certify  the  quantity  and  quality  of  the 
work  only.  That  the  delivery  of  an  account  every  fourteen 
days  is  not  a  condition  precedent.  That  the  time  is  not  of 
the  essence  of  the  contract  and  is  for  the  benefit  of  the 
contractors  only. 

The  demurrers  now  came  on  for  argument. 

FMowB  (with  him  Ireland,  Q.C.,  DawBon,  Wood,  and  C.  «^«^y  4^  6. 
A,  Smyth,)  for  the  Petitioners  in  support  of  the  demurrers 
cited  Jonassohn  v.  Young  (a),  Tarrdbockia  v,  Hickie  {h), 
Cordage  v.  Gole  (c).  The  Engineer-in- Chief's  letter  of  the 
22nd  March,  1865,  merely  states  his  conclusions,  not  his 
reasons. 

Harris  (with  him  Higinbotham,  A.G-.,  Billing,  Dohson, 
and  Wrixon,)  for  the  Crown. — ^The  petition  does  not  state 
a  contract  after  the  passing  of  the  Act  No.  49,  and  does  not 
show  a  contract  made  by  the  local  G-ovemment.  The  state- 
ment that  the  contractors  are  indebted  to  the  G-oremment, 
ie.,  that  the  G-oyemment  has  a  cross  claim  against  them  to 
a  larger  amount  than  their  claim  against  the  G-ovemment, 
is  a  good  ^*  reason  "  for  refusing  to  certify. 

(a)   4  B.  &  S.,  296.  '  (b)    IB.&  N.,  183. 

(e)    1  Wms.  Sannd.,  8192. 

Q  9 
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^^^^^  Stawell,  C.  J. — In  form  this  is  Bubatantiallj  a  demurrer 

Bbitos  to  the  4tli  and  6tli  pleas.  The  4th  plea  is  that  the  accoimts 
The  Quesk  ^^"^^^hed  to  the  Engineer-in- Chief  are  not  correct.  The 
6th  is  very  voluminous,  setting  out  a  number  of  letters  and 
accounts,  and  alleging  that  the  Engineer-in- Chief  had 
assigned  reasons  for  declining  to  certify,  and  that  he  had  in 
fact  committed  no  breach  of  the  contract.  This  plea  it  was 
alleged  was  good,  because,  in  fact,  the  Engineer-in- Chief 
had  done  all  that  was  required  considering  what  he  was 
asked  to  do. 

It  appears  that  a  correspondence  had  taken  place 
between  the  Engineer-in-Chief  and  the  present  daimants, 
and  in  the  course  of  it  the  Engineer-in-Chief  wrote  a  letter 
in  which  he  referred  to  the  accoun1»,  and  expressed  a  wish 
to  have  further  time  to  consider.  That  seems  very  reason- 
able, and  I  think  that  the  writer  also  expressed  a  wish  to 
arrange  the  matter  justly.  But  he  refused  to  certify.  He 
was  asked  to  state  specifically  his  reasons  for  not  certifying, 
and  in  reply  said — "  I  decline  to  give  a  certificate,  and  my 
reason  is  that  there  is  nothing  due  to  you."  That  was  the 
reason.  But  the  writer  went  on  to  say — "  but  on  the  con- 
trary, as  I  have  already  stated,  you  are  by  the  terms  of  your 
contract,  heavily  indebted  to  the  G-ovemment."  Importing 
into  the  last  letter  as  much  as  properly  could  be  imported 
of  a  previous  letter,  all  it  amounted  to  was  this :  that  the 
Engineer-in-Chief  was  satisfied  in  his  own  mind  that  there 
were  unfounded  charges  made,  and  that  the  Petitioner  was 
indebted  to  the  Government.  That  presumed  the  poBsi- 
bility  of  any  officer  deciding  for  himself  such  a  claim.  The 
Engineer-in-Chief  was  asked  to  state  the  ground  of  his 
refusal ;  if  he  had  any  reasons  to  state  them.  The  Petitioner 
said.  If  you  certify  I  can  claim  the  money ;  if  you  decline, 
state  your  reasons  and  I  will  see  if  they  are  removable. 
The  Engineer-in-Chief  merely  stated  his  conclusion,  and 
although  it  might  be  a  very  honest  one,  yet  it  waa 
insufficient.    The  matter  scarcely  admits  of  doubt.    The 


V. 

Thx  Quxek. 
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onlj  object  which  the  covenant  was  inserted  in  the  ^^^* 
agreement  to  meet,  would  be  defeated  if  the  Engineer-in-  bbuce 
Chief  were  permitted  to  say — "  I  give  you  my  conclusions 
but  not  my  reasons." 

As  to  the  objection  that  the  contract  was  not  with  the 
local  Grovemment,  the  object  of  the  contract  and  the  receipt 
of  money  from  the  Treasury  serve  sufficiently  to  show  upon 
intendment,  that  the  contract  was  entered  into  by  the  local 
Government  or  persons  acting  on  its  behalf. 

Judgment  for  the  Petitioners, 


Riginbothamy  A.G.,  then  moved,  without  affidavit,  for  a 
trial  at  bar,  and  claimed  the  right  of  the  Grown  to  demand 
a  trial  at  bar  in  all  cases  where  the  Crown  itself  was  a 
party.  He  cited  Bowe  t?.  Brenton  (d),  Faddoch  v.  Ibrrester 
(e),  and  Tobin  v.  The  Queen  (/). 

Our.  adv.  vult. 


Stawelx,  C.  J. — This  was  an  application  for  a  trial  at  •'•^y  '^^ 
bar,  not  made  on  affidavits,  but  claimed  by  the  Attorney- 
General  appearing  for  the  Crown,  as  a  matter  of  right.  No 
such  application  has  ever  been  made  to  the  Court,  so  far 
as  I  am  aware ;  and  in  fact  a  trial  at  bar  has  altogether 
become  a  most  exceptional  proceeding.  It  was  necessary, 
therefore,  that  we  should  examine  the  authorities,  as  the 
present  might  form  a  precedent  for  all  future  cases. 

There  can  be  no  doubt,  in  any  case  in  which  the  Crown 
is  substantially  and  not  merely  nominally  a  party,  or  is 
immediately  or  directly  interested,  the  Crown  is  entitled  as 
of  right,  to  the  application  for  a  trial  at  bar  being  granted. 

(d)   8B.  &C.,737.  (e)    8Dowl.,884. 

(/)   14  C.B.,  N.S.,  606. 
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1865.  Biit^  na  ijj  i\^Q  present  case,  the  Crown  appears  to  be  neither 
Bruos  substantially  a  party,  nor  directly  interested,  it  is  necessaiy 
The  Quxek  *^  ©^^mine  the  position  advanced,  that  whether  immediately 
or  mediately,  directly  or  indirectly  interested,  the  case  is 
within  the  line  that  allows  the  prerogative  to  be  exercised  of 
demanding  a  trial  at  bar.  The  case  is  already  before  the  Comt, 
and  the  pleadings  in  it.  From  them  it  appears  to  be  a  petition 
for  damages  for  an  alleged  breach  of  contract,  filed  under  the 
Act  No.  49,  by  the  persons,  and  those  who  represent  the 
persons,  interested  in  the  contract  with  the  Gk>vemment  of 
this  colony  for  the  formation  of  the  railway  from  Melbourne 
to  Sandhurst.  The  parties  entering  into  the  contract  are 
certain  persons,  individually  named,  whom,  inferentially,  it 
may  be  concluded,  represent  the  local  Government. 
Apparently,  the  Crown  is  not  interested  in  the  matter; 
certainly  not  directly,  or  to  any  greater  extent  than  that 
Her  Majesty  may  be,  as  the  Queen  of  her  realm,  interested 
in  the  good  government  of  every  portion  of  the  dominions 
under  her  rule. 

In  the  cases  cited  by  the  Attorney-General  when  making 
his  application — Bawe  v,  Brenton,  and  Paddock  v.  Forrester 
^-the  application  was  granted  as  of  right.  But  in  each  of 
those  cases  it  is  obvious  that  the  Crown  was  directly  inter- 
ested in  the  subject  matter  of  the  suit.  Rowe  v.  Brenton 
was  an  action  for  trover  for  ore  in  the  County  of  Cornwall, 
in  which  the  Crown  was  directly  interested.  In  Paddock 
V.  ForresieTy  too,  the  Crown  was  directly  interested  in  the 
coal  mine  in  the  county  of  Staffordshire,  for  which  the 
action  was  brought.  Those  cases  clearly  establish  that, 
even  in  actions  between  subject  and  subject,  if  the  Court  ifl 
satisfied  that  the  Crown  is  interested,  a  trial  at  bar  may  be 
had  as  of  right.  But  it  by  no  means  follows  that  when 
the  Crown  is  not  interested,  or  interested  only  very 
remotely  and  indirectly,  the  application  ought  equally 
to  be  entertained  as  one  of  prerogative  right.  The  case 
of  Tohin  V.  The  Queen  was  also  referred  to,  to  show  that 
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since  the  ^^Fetition  of  Bight  Statute,^  which  was  assumed  to 
be  the  equivalent  of  our  Act,  the  Crown  has  been  held  at 
liberty  both  to  plead  and  demur,  as  by  prerogative  it  might 
do  before  the  passing  of  the  statute.  The  objection  was 
taken  in  that  case  that  the  Crown  could  not  both  plead  and 
demur.  There  is  no  doubt  that  a  prerogative  of  the  crown 
is  not  taken  away,  unless  by  express  enactment.  The 
Court  held  that  the  prerogative  was  not  taken  away  by 
the  statute.  But  on  reference  to  the  statute,  we  find  that 
it  not  only  does  not  expressly  take  away,  but  expressly 
saves,  the  prerogative  in  this  respect.  But,  again,  even  if 
this  were  not  so,  the  mere  construction  of  the  Act 
would  by  no  means  affect  the  amount  of  the  prerogative 
retained.  The  retaining  of  the  prerogative  of  the  Crown 
to  plead  and  demur,  by  no  means  affects  the  prerogative 
right  to  obtain  a  trial  at  bar,  still  less  the  extent  of  that 
right. 


1865. 
Bbucb 

V. 

Thb  Queek. 


It  is  contended  that  as  the  Crown  is  now  a  party,  it  is 
equally  entitled  to  this  right,  whatever  be  the  nature  of  its 
interest.  But  the  case  of  Daminui  Bex  v,  Bohertum 
Hales  {g)  is  opposed  to  this  view.  According  to  the 
position  now  contended  for,  the  Court  ought  to  have 
granted  a  trial  at  bar  in  that  case  as  a  matter  of  right. 
It  was  a  prosecution  for  forgery,  but  not  being  carried 
on  at  the  expense  of  the  Crown,  the  Court  held  that  the 
Attorney- General  must  take  out  the  usual  requisite  to 
enable  him  to  bring  it  to  the  bar.  The  application  was 
therefore  denied  at  first.  From  that  case  it  is  clear  that 
if  the  Crown  were  only  nominally  a  party  here,  the 
application  could  not  be  granted.  But  when  in  that 
case,  on  another  day,  the  Attorney- General  moved  again 
on  an  authority  from  the  King  to  prosecute  on  behalf 
of  the  Crown,  the  motion  was  successful,  and  a  trial  at  bar 
granted  to  him  as  of  right,  the  prosecution  having  thus 
become  equivalent  to  an  ex  officio  information.      If  an 

(^)    Strange,  816. 
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3865.  ordinary  prosecution,  in  which  the  Queen  is  merely  a  party 
Bbuos  representing  the  local  G-oyermnent,  then  the  Queen  is  not 
The  Queen  ®^*^*'^®<^;  ^^*  in  all  «r  officio  informations  it  can  be  claimed  as 
a  right.  If  it  were  not  so,  great  inconrenience  might  follow. 
In  all  ordinary  prosecutions  of  the  most  trivial  nature,  the 
Crown  could  demand  a  trial  at  bar,  and  we  think  it  no 
answer  to  this  to  say  that  the  Crown  cannot  be  supposed 
capable  of  abusing  its  privilege.  The  power  might  be 
vested  in  any  person.  We  do  not  put  this  possible  result 
as  an  argument,  bearing  on  the  construction  of  the 
law,  but  as  a  reason  for  this  Court  being  satisfied,  on  the 
most  convincing  grounds,  that  the  prerogative  really  exists. 
The  case  referred  to  is  in  accordance  with  a  statement  in 
a  text-book  of  no  mean  authority,  TidcTs  JPrtufticey  and  it 
shows  that  a  trial  at  bar  is  only  a  matter  of  right  when 
the  Crown  is  immediately  interested ;  and  that,  whether  the 
Crown  is  a  party  or  not  on  the  record,  it  is  a  matter  of  right 
if  the  interest  of  the  Crown  is  clearly  proved. 

It  is  now  contended  that  the  Crown  is  thus  interested 
in  the  present  case,  because  in  the  satisfiiction  of  any 
judgment  recovered  by  the  Plaintiffs  in  this  action,  the 
Plaintiffs  would  be  entitled  to  a  certificate  authorising  the 
verdict  to  be  paid  out  of  the  consolidated  fund ;  and  the 
revenues  of  the  colony  are  Her  Majesty*8  revenues.  In  one 
sense,  as  the  revenues  of  a  portion  of  Her  Majesty's  domin- 
ions, they  are  so ;  and  in  that  sense  the  Queen  is  interested 
in  them ;  but  she  is  only  as  much  interested  in  them  as  she 
is  in  the  good  government  of  any  part  of  her  dominions.  Her 
interest  is  not  of  the  sort  required  in  this  application.  If  it 
were  so,  the  Queen  would  be  able  to  deal  wi£h  the  revenues 
of  this  colony  without  the  consent  of  the  Parliament  or 
G-ovemment  of  the  colony.  The  certificate  is  merely  a  mode 
by  which  the  enactment  is  carried  out.  Certain  portions  of 
the  public  revenues  here  formed  the  consideration  for  the 
Crown's  ceding  certain  rights  of  patronage,  and  prerogative 
rights.     If  they  were  involved,  the  Crown,  it  is  possible. 
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might  be  held  to  be  intereBted  in  the  sense  required.  But  1®^« 
in  the  present  case  the  interest  of  the  Crown  is  altogether  Bbxtcs 
different,  and  so  remote  that  the  Court  would  not  be 
justified  in  sajing  that  the  Crown  is  either  substantially  a 
party,  or  suffidentlj  interested  to  sustain  the  application. 

There  is  an  observation  by  Chief  Justice  Tindal,  in  the 
case  of  Olhhin  v.  The  Queen,  which  may  very  easily  be  mis- 
apprehended, namely,  that  the  Court  is  bound  by  the  state- 
ment of  the  Attorney- General.  No  doubt  we  are  at  liberty 
to  take  the  assertion  of  the  Attorney-  General  in  the  same 
way  as  the  assertion  of  the  Attorney-General  of  England  is 
taken  at  Westminster.  But  how  would  such  an  assertion 
be  taken  there  P  In  the  same  way  as  a  statement  on  oath 
as  to  the  £Eicts  stated.  It  amounts  to  this,  that  on  the 
statement  of  the  Attorney-General,  affidavits  are  dispensed 
with.  But  this  Court  is  not  bound,  in  the  absence  of  all 
facts.  Facts  must  be  stated,  and  when  so  stated  by  the 
Attorney- General,  the  Court  is  satisfied  of  their  truthi 
without  affidavit.  But  on  those  facts  the  Court  exercises 
its  own  judgment,  in  deciding  whether  the  Crown  is  sub- 
stantially interested.  Why  should  the  Court  hold  the 
Crown  interested  here?  Only  because,  if  judgment  is 
recovered,  the  Plaintifi*  may  obtain  satisfaction  out  of  the 
public  revenue.  We  think  that  is  not  a  sufficient  interest. 
The  Crown  is  only  a  nominal  party.  The  Act  No.  49  adopts 
that  view.  In  point  offact,  such  a  suit  as  this,  under  that  Act, 
is  against  the  local  Government.  That  Act  contemplates 
contracts  and  demands  with  and  against  the  local  Govern- 
ment, though  nominally  with  and  against  the  Crown.  We 
think  the  application  should  not  on  those  grounds  be  granted. 
But,  apart  from  that,  we  think  that  a  sufficiently  direct 
interest  in  the  Crown  has  not  been  shown.  In  every  aspect 
of  the  application,  therefore,  it  ought  to  be  refused. 

Application  refused  (h), 

(Jk)    An  order  for  a  trial  at  bar  Vic.,  No.  10,  sec.   1 9,  upon  affi- 

was  Bubeequently  obtained  by  the  davits  as  to  the  nature  and  merits 

Petitioners  from   Williams,  J.,  in  of  the  case. 
Cliambers,  out  of  Term,  under  15 
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1866. 


The  Case  was  tried  at  bar  before  Stawell,  0.  J.,  Barry,  J., 
Williams,  J.,  and  a   special  jury  of  twelve,  on  the  let 
Thb  Qfbsk     ^®^ruary,  1866,  and  subsequent  days. 


February  2. 


On  the  examination  of  the  first  witness  for  the  Petitioners 
the  objection  was  taken  on  behalf  of  the  Crown,  that  the 
Petitioners  were  only  entitled  to  recover  nominal  damages 
for  the  alleged  breach. 


Higinhotham  A.Q.,  Billing,  Harris,  Dohson,  and  Wrixon 
for  the  Crown  in  support  of  the  objection. — ^The  Petitioners 
are  not  entitled  to  any  damages  on  the  first  count  for  a 
breach  of  covenant,  except  such  as  naturally  flow  &om  the 
breach,  or  were  in  the  contemplation  of  the  parties  at  the 
time  they  entered  into  the  covenant.  Hadley  v.  Baxen- 
dah  (A).  The  breach  relied  on  by  the  Petitioners  is,  that 
the  Engineer-in- Chief  did  not  either  sign  the  certificate,  or 
give  his  reasons  for  not  so  doing.  If  he  had  given  his 
reasons  the  contractors  would  not  by  means  of  it  have 
got  their  money,  and  therefore  the  damages  can  only 
be  nominal.  If  the  Engineer-in-Chief  wrongfully  refused 
his  certificate,  Equity  will  interfere  and  compel  an  account 
to  be  taken  between  the  parties.  Mcintosh  v.  The  Cheat 
Western  Railway  Company  (J).  Scott  v.  The  Liverpool  Cor- 
poration  (k).  Where  there  is  collusion  or  fraud,  an  action 
at  law  will  lie  against  the  employer,  Batterhury  v.  Vyse  {}), 
but  in  the  absence  of  fraud  or  collusion,  the  certificate 
of  the  engineer  is  necessary  in  order  to  obtain  payment. 
Cflarke  v.  Watson  (m),  Banger  v.  The  Cheat  Western  Railway 
Company  {n),  Kemp  v.  Rose  (p).  As  to  the  second  count, 
the  simple  contract  is  of  course  merged  in  the  deed;  and  the 
particulars  furnished  with  the  common  counts  show  that 
the  work  claimed  for  is  the  same  under  both  counts. 


(A)  9  Ex.,  341. 

(J)  2  Mac.  &  G.,  19. 

(k)  27  L.  J.  Chy.,  641. 

(0  82L.  J.  Ex.,  177. 


(m)   34  L.  J.  Chy.,  148. 
5  H.  L.  Cas.,  72. 
4  Jup.  N.S.,  919. 
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Ireland,  Q.C.,  Dawson,  Woody  Fellows,  and  0.  A.  Smyth  for  1866. 
the  Petitioners,  contra. — Inasmucli  as  the  covenant  here  is  Bbvcb 
that  the  Engineer-in- Chief  shall  certify  unless  he  has  sub- 
stantial reasons  to  give,  if  he  has  no  reasons  and  wUl  not 
certify,  this  action  will  lie.  The  result  being  that  he  ought 
to  give  the  certificate,  if  he  does  not  give  the  certificate  the 
damage  is  the  full  amount  of  the  contract,  unless  it  can  be 
shown  that  the  work  has  not  been  properly  performed. 
The  result  of  his  not  giving  his  certificate  is  that  the 
Petitioners  do  not  get  their  money,  and  the  amount  which 
they  would  have  got  if  the  certificate  had  been  given  is  the 
measure  of  damages.  In  Scott  v.  The  Liverpool  Corporation 
there  was  no  covenant  such  as  here,  that  the  engineer  should 
either  certify  or  give  his  reasons.  In  Weedon  v.  Wood- 
hridge  (p),  where  the  Defendant  had  agreed  to  purchase  a 
steam-engine  from  the  Plaintiff  on  the  valuation  of  persons 
to  be  appointed  by  both,  and  the  Defendant  would  not  join 
in  appointing  valuers,  the  damages  given  were  the  value  of 
the  engine  as  assessed  by  the  jury. 

E^ginbothaniy  A.G.,  in  reply. 

StawelIi,  C.  J. — It  is  objected  that  only  nominal  damages 
can  be  recovered  under  the  first  count.  There  is  also  an 
objection  to  damages  being  recovered  under  the  money 
counts.  The  first  objection,  in  my  opinion,  turns  upon  the 
proper  construction  to  be  put  upon  the  covenant.  That 
covenant  was  substantially  to  guard  against  the  inconveni- 
ences that  have  arisen  in  contracts  referred  to  in  previous 
cases,  with  which  the  profession  is  familiar.  It  was  to 
insure  to  the  contracting  party  the  covenant  or  undertaking 
of  the  co-contracting  party,  that  the  engineer  in  this  case 
should  either  give  a  certificate  or  assign  reasons  for  not 
doing  so ;  that  the  contracting  party,  after  his  work  had 
l>©en  performed,  should  not  be  left  to  the  exercise  of  a  dis- 
cretion or  option,  on  the  part  of  the  Engineer-in- Chief  as  to 

(p)    13Q.B.,  462. 
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^^^^5^^  whether  he  would  give  his  certificate  op  not ;  but  that  he 
Bbucb  should  hare  redress  directly  against  the  co-contracting 
Tmi  QrEBK.  P"^»  ^  compel  payment  of  the  damages  which  the  other 
contracting  party  had  suffered  in  consequence  of  the 
engineer  declining  to  do  that  which  he  undertook  to  do. 
What  the  co-contracting  party  expressly  binds  himself  to 
is,  that  it  shall  be  obligatory  upon  the  Engineer-in- Chief  to 
giye  his  certificate,  or  assign  his  reasons  for  not  doing  so. 

It  is  admitted  that  an  action  at  law  will  lie  for  a  breach 
of  that  covenant,  but  it  is  contended  that  the  damages  are 
only  necessarily  to  be  nomioaL     With  all  deference  to  the 
arguments  that  have  been  addressed  to  us,  no  reason,  so  £Eur 
as  I  have  heard,  has  been  adduced  why  that  singular  course 
is  to  be  pursued.     If  damages  flow  from  a  breach  of  the 
covenant  to  which  the  Plaintiff  is  entitled,  and  that  is  not 
denied,  on  what  ground  in  law,  or  on  what  reason  is  he  not 
to  receive  them  ?  Giving  fuU  damages  in  the  event  of  proof 
being  adduced,  will  have  the  effect,  it  is  said,  of  transferring 
the  decision  of  this  question  from  the  Engineer-in- Chief  to 
the  jury  in  the  action.     Suppose  it  would  do  so,  who  is  to 
answer  for  that  ? — Manifestly  the  co-contracting  party  who 
committed  the  breach.     If  any  difficulty  arises,  or  the  juiy 
are  disposed  to  give  more  than  perhaps  the  Engineer-in- 
Chief  might  have  given,  the  damages  they  award,  such  as 
they  are,  must  fall  on  the  party  whose  conduct  has  given 
rise  to  the  cause  of  action.    What  is  the  measure  of  the 
damages  P  The  injury  the  withholding  this  document  causes 
to  the  Petitioners.     Suppose  they  satisfy  the  jury  that  that 
document  was  worth  the  full  amount  they  claim,  why  is  the 
jury,  or  why,  in  other  words,  is  the  Court,  to  deprive  itself 
of  its  jurisdiction,  or  limit  its  jurisdiction,  and  say,  this 
Court  of  Law  is  to  transfer  its  jurisdiction  to  the  Court  of 
Equity  P      I  see  no  reason  why  that  should  be  so.      If  the 
value  of  that  certificate  is  proved  to  be  nothing  more  than 
nominal,  the  jury  will  award  damages  proportionably.    To 
decide,  in  this  case,  without  any  evidence,  that  it  is  perfectly 
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impossible  for  the  Petitioners  to  prove  to  the  jury  that  the      ^Jf^^ 
value  of  that  certificate  is  the  full  value  of  the  damages,  is        Bbucs 
a  proposition  not  maintainable  in  law.  jt^^  Qxtxbn. 

As  to  the  second  count,  I  think  it  premature  to  ask  the 
Court  to  decide.  Some  of  the  works  may  not  be  covered 
by  the  contract.  The  law  is  very  simple  on  both  sides. 
Until  we  hear  the  exact  nature  of  the  work  done,  the  Court 
cannot  decide  the  question  of  whether  it  is,  or  it  is  not, 
covered  by  the  contract.  If  it  is,  it  is  to  be  recovered ;  if 
it  is  not,  it  cannot  be  recovered.  I  am  of  opinion  in  this 
case  that  the  objection  raised  should  be  overruled. 

Babbt,  J. — ^The  objection  is  taken  to  the  admission  of 
certain  evidence  in  this  case.  It  is  said  that  the  witness  is 
not  to  be  allowed  to  give  an  answer  to  the  question  put  to 
him,  inasmuch  as  it  will  open  the  door  to  the  assessment  of 
damages  of  a  substantial  nature ;  and  that,  according  to  the 
nature  of  this  action,  as  it  is  framed  upon  this  contract,  the 
Petitioners  can  recover  no  more  than  nominal  damages. 

I  have  listened  with  very  considerable  attention  to  the 
arguments,  and  I  must  own  that  I  am  driven  to  the  conclu- 
sion that  some  of  the  very  novel  propositions  advanced 
at  the  bar  arise  from  the  fact  stated,  that  there  is  no 
precedent  for  a  covenant  of  this  nature.  It  is  admitted 
that  an  action  will  lie  for  the  breach  of  this  agreement ; 
but  it  is  contended  that  nominal  damages  only  can  be 
recovered  for  that  breach ;  that  the  Petitioners  should  go 
into  eqtdty  to  oblige  the  Engineer-in-Chief  to  give  his 
certificate  or  his  reasons  for  not  giving  it ;  that  having  first 
recovered  in  this  Court  nominal  damages,  he  should  come 
back  to  the  Court  in  its  equitable  jurisdiction  and  institute 
a  suit  to  recover  substantial  damages.  According  to  my 
apprehension,  that  is  absolutely  impossible.  I  must  sup- 
pose  that,  according  to  all  the  rules  that  govern  actions,  if 
the  Plaintiff  recovered  in  his  action  nominal  damages,  and 
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1866.  ^ent  to  equity,  if  he  filed  a  bill  against  the  Gk)Yem- 
Bbvcb  ment  he  would  be  met  by  the  plea  of  judgment  re- 
TffiB  QuBEN  c^v®^^-  I  cannot  conceive  it  possible  that  he  is  to  be 
limited,  in  an  action  of  this  kind,  to  nominal  damages,  and 
be  driven  to  another  suit  with  supplementary  materials 
by  the  assistance  of  another  Court  to  enable  him  to  recover, 
for  the  self-same  breach  within  the  self-same  time  by  the 
self-same  persons,  substantial  damages  for  that  for  which  he 
has  already  been  satisfied  by  a  jury.  That  appears  to  me  to 
strike  at  the  first  principles  of  law. 

I  do  not  consider  it  necessary  to  go  fiirther  into  the 
matter,  as  in  this  instance  I  have  confined  myself  rather  to 
the  view  I  have  taken  upon  this  point  than  gone  over  the 
same  ground  which  has  already  been  traversed  by  his 
Honor  the  Chief  Justice. 

I  also  concur  in  the  view  he  has  taken,  that  it  is  prema- 
ture to  decide  whether  evidence  is  or  is  not  to  be  admitted 
with  reference  to  the  second  count ;  therefore  I  withhold 
my  ultimate  decision  until  I  hear  the  evidence.  I  am  of 
opinion  that  the  question  may  be  put,  and  ought  to  be 
answered. 

Mr.  JiTSTiCE  Williams.— I  am  also  of  opinion  that  the 
action  is  maintainable,  and  that  substantial  damages  may  be 
recovered  on  the  first  count.  Certain  parties  enter  into  a 
contract  with  the  Plaontiff  for  the  construction  of  a  certain 
railway,  and  payments  are  to  be  made  upon  the  certificate 
of  the  engineer,  or  reasons  are  to  be  given  for  not  giving  it. 
The  reasons  seem  not  to  hjive  been  given.  If  the  contract 
had  been  silent  in  other  respects,  I  should  have  been  of 
opinion  that  the  objection  taken  would  hold  good,  but  there 
is  another  stipulation,  namely,  that  if  the  engineer  does  not 
give  the  certificate,  he  must  assign  his  reasons  for  not  so 
doing.  That  provision  is  inserted,  and  it  may  be  adminis- 
tered arbitrarily  on  the  part  of  the  Engineer-in- Chief.    He 
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may  use  it  aa  a  Bummary  mode  of  disposing  of  the  claims  of 
the  contractors;  but  however  that  may  be,  it  has  been 
inserted  with  the  consent  of  both  parties.  The  engineer 
has  not  given  a  certificate,  and  he  does  not  give  his  reasons 
for  withholding  it ;  and  it  strikes  me  that,  he  not  acting,  as 
in  the  case  of  a  judge  decliniiig  to  act  in  the  case  of  a 
reference,  it  is  as  though  it  w^  swept  out  of  the  contract 
altogether,  and  that  it  therefore  remains  for  the  Defendant 
to  pay  for  the  work  done  under  the  contract. 


1866. 

Bruce 

o. 

Thb  Qfebit. 


It  cannot  be  meant,  that  because  the  engineer  refuses  to 
certify  or  give  his  reasons,  that  the  Defendants  who  under- 
took under  certain  terms  to  pay  the  Plaintiffs  are  to  have 
the  benefit  of  all  this  work,  and  pay  nothing  for  it.  The 
Defendant  enjoys  the  work  and  the  benefit  flowing  firom  the 
performance  of  that  contract,  and  the  result  is,  that  it  is 
open  to  the  Plaintiff,  as  it  appears  to  me,  to  recover  in  this 
action  for  damages  whatever  he  can.  I  do  not  see  that  the 
objections  prevail  at  all. 

Ohjeeiion  overruled. 


One  of  the  Petitioners'  claims  was  for  material  used  for 
ballasting  the  line  for  which  they  claimed  to  be  paid  at  the 
rate  specified  in  the  contract  for  "gravel  ballast,"  viz., 
78.  6d.  per  yard.  The  G-ovemment  alleged  that  the  material 
used  was  not  "  gravel "  but  "  tailings  "  for  which  no  price 
was  fixed  by  the  contract,  and  the  Engineer-in-Chief,  under 
a  clause  in  the  contract  enabling  him  to  determine  the  price 
whenever  the  price  was  not  mentioned  in  the  contract,  fixed 
the  price  to  be  paid  for  these  "  tailings  "  at  6s.  3d.  per  yard. 
Considerable  correspondence  took  place  between  the  con- 
tractors and  the  Engineer-in-Chief  as  to  this  claim,  and  on 
the  2nd  April,  1863,  the  contractors  wrote  to  the  Engineer- 
in- Chief — "  "We  beg  leave  to  state  that  we  must  call  upon 
you  to  certify  for  the  gravel  ballasf  supplied  by  us  on  No. 
13  section  at  the  rate  of  7s.  6d.  per  cube  yard,  or  otherwise 
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1866.  to  fumisli  UB  in  writing  with  your  reasons  fop  declining  to 
Bbitob  do  80."  On  the  14th  April,  1863,  the  Engineer-in-Ghief, 
Thb  QiTESN  ^  ^®P^7»  wrote  to  the  (Contractors — "  I  beg  to  saj  that  I  do 
not  certify  7s.  6d.  per  cubic  yard  as  the  price  of  the  baUast 
supplied  by  you  on  No.  13  section,  because  there  is  no 
such  price,  nor  is  there  any  price  in  your  contract  for  the 
material  (tailings)  that  has  been  used  as  ballast  on  that 
section." 

The  Petitioners  now  proposed  to  go  into  evidence,  to  show 
that  the  material  supplied  was  '*  gravel  ballast "  within  the 
meaning  of  the  contract  for  which  they  were  entitled  to  be 
paid  at  the  contract  price  of  7s.  6d.  per  yard. 

Higifiboiham^  K,Qr.yBilling,  and  Harris(q). — ^This  evidence 
is  not  admissable.  An  application  was  made  to  the  Engineer- 
in- Chief  to  certify  for  the  ballast,  or  to  state  his  reasons  for 
not  doing  so.  He  does  state  his  reasons  for  not  certifying 
for  this  claim,  and  therefore,  in  respect  of  this  claim,  the 
covenant  has  been  complied  with.  This  is  not  anything  that 
can  be  claimed  under  the  common  counts ;  it  clearly  comes 
under  the  first  count,  if  at  all,  and  the  evidence  cannot  be 
given. 

Dawson^  Wood,  Fellows,  and  O,  A.  Smyth,  contra. — ^The 
Petitioners  are  entitled  to  go  into  evidence  to  prove  that 
the  reason  given  by  the  Engineer-in-Chief  is  not  true  in 
&ct.  Suppose  he  had  refused  to  certify  because  the  ballast 
was  not  put  on  the  line ;  could  not  we  give  evidence  to 
shew  that  it  had  been  brought  on  the  line.  In  the  same 
way  we  can  give  evidence  to  show  this  is  gravel.  A  reason- 
able doubt  may  be  entertained  whether  this  comes  within 
the  definition  of  the  contract  or  not ;  that  may  be  for  the 
jury  to  consider.    The  Engineer-in- Chiers  reasons  are  only 

(q)  During  the  argoment  upon  in  the  course  of  the  trial,  the  Coort 
this  objection  the  Court  intimated  would  only  hear  two  counsel  on 
thatuponanyfurther  points  arising      each  side. 
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good  if  the  facts  will  support  them.    His  own  letter  cannot      v3?^^ 

prove  the  truth  of  the  reason  assigned. — \8tawell,  C.  J. — It        Bbucb 

must  be  a  reason  that  is  good  in  law  and  true  in  fact,  that    .j,^^  Qumk. 

is  your  contention.] — ^Tes.     It  is  a  question  for  the  jury 

whether  we  have  fulfilled  our  contract  or  not,  and  whatever 

reason  he  gives  must  be  a  reason  which  must  go  to  the  jury, 

otherwise  it  would  be  absurd;  he  must  give  some  reason  which 

is  ad  rem.    Suppose  he  gave  as  a  reason — "  I  will  not  certify, 

because  the  foreman  of  your  works  wore  a  white  hat  on  a 

particular  Monday ;"  it  is  an  absurd  illustration ;  but  it 

would  be  a  bad  reason  on  the  face  of  it.    If  the  reason  given 

is  no  Talid  reason  whatever,  the  Engineer-in-Chief  cannot 

excuse  himself  for  not  giving  his  certificate. — IStawell,  C.  J. 

— ^Is  not  the  reason  substantially  that  tailings  are  not  gravel 

ballast?] — If  he  chooses  to  say  there  is  nothing  in  the 

schedule  for  tailings,  and  we  say  tailings  are  gravel,  he  gives 

a  resBon  which  is  manifestly  insufficient. — [^Statvell,  C.  J. 

— ^All   jouT  arguments  go  to   show,  as  it  seems  to  me, 

that  it  is  a  matter  for  the  Court  to  determine ;  that  is  the 

difficulty  I  feel.] — He  does  not,  as  a  matter  of  fact,  state 

the  reason  why  he  refuses  to  certify.    He  says  that  tailings 

are  not  gravel — ^that  is  a  question  of  law — but,  suppose  his 

letter  -were  to  be  read  as  refusing  to  certify  on  the  ground 

that  tailings  are  not  gravel,  it  is  a  question  of  fact  to  go  to 

the  jury  to  show  it  is  gravel. — [Stawell,  C.  J. — It  seems,  as 

a  matter  of  law,  what  he  means  is  this — "  There  is  no  such 

price  as  7s.  6d.  for  tailings,  which  was  ballast  supplied  by 

you,  and  the  contract  does  not  contemplate  tailings  being 

used  as  ballast  on  the  railway,"  and  after  all,  it  comes  back 

to  this,  are  tailings  ballast  ?     I  think  it  is  clear  enough  in 

point  of  law,  and  the  question  is  whether  this  tailings  is 

gravel  ballast  in  the  meaning  of  the  contract.     In  fact  this 

question  of  law  and  fact  runs  through  a  great  deal  of  the 

whole.] 

Higinhoiham,  A.  O.,  in  reply. — I  understand  the  Court 
to  say  that,  on  the  face  of  it,  this  is  a  reason  good  in 

w.  w.  &  a'b.    vol.  II. — ijAyr,  n 
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law ;  the  only  qaestion  is  whether  it  contains  an  erroneous 
statement  of  facts. — [Statoell,  C.  J. — ^Your  objection,  I 
understand  to  be,  that  the  Petitioners  are  concluded,  as 
regards  the  facts,  by  the  statement  of  facts  which  contains 
the  reasons  and  that  no  evidence  can  be  adduced  ?] — ^Yes. 
It  is  not  necessary  for  us  to  contend  that  the  Petitioners 
would  have  no  remedy  if  the  Engineer-in- Chief  had  made  a 
false  statement ;  all  that  is  now  necessary  to  argue  is,  that 
there  is  no  breach  of  this  covenant.  Ab  to  any  action 
founded  upon  a  covenant  to  give  his  certificate  or  to  state 
in  writing  his  reasons  for  not  giving  it,  as  soon  as  it  is 
admitted  he  has  given  his  reason,  and  that  reason  is  good 
in  law,  there  is  an  end  of  the  question.  It  was  held  in 
Clark  t>,  WaUon  (r),  that  where  the  engineer  wilfully, 
wrongfully,  and  improperly  neglected  to  certify  altogether, 
that  did  not  furnish  a  cause  of  action  against  his  employers; 
and  stating  an  erroneous  or  false  reason,  cannot  give  a 
better  cause  of  action  against  an  employer  than  an  absolute 
refusal  to  do  his  duty  altogether.  He  is  bound  to  give  his 
reasons,  or  certify,  and  the  breach  declared  upon  is  that  he 
gave  no  certificate  or  reasons.  It  is  now  admitted  he  gave 
a  reason  good  in  law.  And  upon  this  claim,  under  these 
pleadings,  evidence  cannot  be  given  to  show  that  reasons 
good  in  law  are  erroneous  in  fact, 

Stawxll,  C.  J. — In  none  of  the  cases  to  which  we  have 
been  referred,  has  there  been  an  express  contract  by  the 
contracting  parties  (the  Respondent  in  this  case)  that  their 
engineer  will  do  one  of  two  acts.  Here  the  question  is, 
has  he  done  either  of  those  things  ?  It  is  said  that  he  has 
done  one,  because  he  made  a  statement  which,  altiiough 
found  sufficient  in  law,  contains  a  statement  of  certain  fiusts 
which  the  Petitioners  allege  are  false,  and  they  seek  to 
prove  the  falsehood  of  them ;  and  yet  the  Court  is  to  hold 
that  this  statement  afibrds  conclusive  evidence  of  a  perfor- 
mance, although  that  performance  is  based  on  a  statement 

(r)    34  L  J.,  C.P.,  148. 
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of  facts   admittedlj  false,  and  for  the   purpose  of  this         ^^^' 

argument  it  must  be  admitted  they  are  false.     That  can-        Bancs 

not  be  sustained.     The  reasons  must  be  stated,  and  they    ^.^^  Qubbn 

must  be  sufficient  reasons  in  law,  supported  on  facts  that 

are  true.     In  regard  to  many  of  these  issues,  it  would 

be  a  difficult  thing  to  say  how  far  it  is  a  question  of 

law,  and  how  far  it  is  a  matter  of  fact,  or  how  £ftr  it  is  a 

mixed  question  of  the  two.     I  think  it  is  a  question  for 

the  jury  to  say  what  material  was  used  on  this  section 

for  ballast,  and  after  that  it  will  be  to  be  determined  by  the 

Court  whether  that  is  a  material  that  can  be  held  to  be 

grayel  ballast  within  this  contract. 

Eaabt,  J. — I  am  of  the  same  opinion.  Certain  certifi- 
cates are  made  evidence  under  certain  Acts  of  Parliament — 
for  instance,  certificates  of  former  conviction.  There  the 
question  of  the  identity  of  the  prisoner  is  the  only  question 
put  to  the  jury.  So  in  reference  to  evidence  as  to  the  con- 
dition of  a  highway.  The  certificate  is  evidence  of  the  fact 
of  the  condition  of  the  highway;  it  is  a  statement  of  the  truth 
of  the  facts  which  it  contains.  But  other  certificates  are 
of  a  diffijrent  and  doubtful  kind.  They  may  be  mere  asser- 
tions, which  are  not  to  be  accepted  as  true.  In  this  case, 
the  plea  states  that  the  certificate  has  been  given,  or  reasons 
for  withholding  it  have  been  given  in  writing.  Though  the 
reason  assigned  may  be  good  in  law,  the  fact  is-  traversed 
uid  raised  by  the  fifth  plea,  and  the  evidence  must  be 
before  the  jury. 

WiLLiAJCS,  J. — I  am  of  opinion  that  the  question  of 
whether  a  sufficient  reason  has  been  assigned  is  a  question 
for  the  Court.  Many  cases  come  before  us  which  we  can 
see  very  distinctly,  without  going  to  a  jury,  and  the  Court 
will  decide  in  those  cases ;  but  if  the  Court  is  involved  in 
^ubt,  from  the  nature  of  the  evidence,  as  to  the  nature  of 
the  case,  it  can  send  that  issue  to  a  jury,  as  in  this  case,  to 
Bay  whether  or  not  tailings  are  gravel,  and  the  Court  will  say, 

B  2 
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1866.         upon  the  finding  of  the  jury,  whether  the  reason  assigned 
Bbuob        ^b  sufficient  or  not. 


V, 

Thb  Quebn. 


March  8. 


Ohjeetion  overruled  (*). 


In  the  course  of  the  Respondent's  case  it  was  proposed 
to  give  evidence  to  show  that  a  large  sum  of  money  ought 
to  he  deducted  from  the  amount  claimed  by  the  Petitioners, 
on  account  of  the  non-performance  of  the  contract  within 
the  time  specified  in  a  certain  agreement  entered  into,  after 
Mr.  Cornish's  death,  between  Mr.  Bruce  and  Mr.  OomislCs 
executors  and  the  Government.  The  admissibility  of  this 
evidence  was  objected  to  on  the  part  of  the  Petitioners ;  but 
at  the  close  of  the  argument  the  Court  determined,  without 
expressing  any  opinion  on  the  point,  to  admit  the  evidence, 
and  give  leave  to  either  side  to  move  to  reduce  or  increase 
the  damages.  It  was  also  arranged  that  the  jury  should 
pronounce  an  opinion  upon  the  various  issues  before  them ; 
that  a  verdict  for  nominal  damages  should  be  returned  for 
the  Petitioners,  to  be  afterwards  moulded  upon  argument 
before  the  Court  in  such  way  as  the  Court  should  think  fit, 
the  Court  having  the  same  power  as  the  jury  to  draw 
inferences  from  the  facts. 


March  9.  At  a  subsequent  stage  of  the  trial  the  Petitioners,  in 

answer  to  the  claims  of  the  Q-ovemment  for  penalties  for 
non-completion  within  the  time  agreed  upon,  tendered 
evidence  to  show  that  the  completion  was  delayed  by  the 
action  of  the  Q-overnment,  or  its  servants. 

JSt^inbotham,  A.Q-. — Evidence  cannot  be  given  for  the 
Petitioners  to  show  delay  on  the  part  of  the  Qt)vemment. 
The  33rd  clause  of  the  contracf  is:— "If  the  contractors 

(*)       The   jury  subseqnently      used  was  graveL 
found  as  a  fact  that  the  material 
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Bhould  be  delayed  in  carrying  on  the  worke,  from  want 
of  possession  of  the  land,  or  from  any  cause  attribut- 
able to  the  Q-ovemment,  an  extension  of  time  for  the 
completion  of  the  contract  shall  be  allowed,  provided 
the  Engineer-in- Chief  shall  consider  that  they  are  entitled 
to  such  extension,  and  certify  the  same,  in  writing,  under 
liis  hand,  endorsed  upon  the  contract."  In  other  cases,  in 
which  this  evidence  has  been  given  with  a  view  of  preventing 
the  enforcement  of  the  penalties  for  delay,  different  words 
have  been  used.  Holme  v.  Guppy  {t)  shows  that  if  an 
employer,  who  enters  into  a  contract  for  the  completion  of 
works,  himself  delays  the  works  in  such  a  way  as  to  prevent 
their  being  completed  withia  the  time,  he  cannot  charge  the 
penalties  provided  in  the  contract  against  the  contractor. 
So  in  Bu99ell  v.  8a  Da  Bandeira  {v)  the  Court  held  that, 
as  the  employer  had  prevented  the  performance  of  the  work, 
the  penalties  were  altogether  at  an  end.  But  this  contract 
actually  contemplates  the  case,  in  which  the  employer  may 
prevent  or  delay  the  execution  of  the  work,  and  provides  the 
remedy,  and,  in  that  respect,  it  differs  from  both  Holme  v. 
Oiippy  and  Bussell  v,  Sa  Da  Bandeira. — \_Stawell,  C.  J. — Ton 
contend  that  the  contractors  are  deprived  of  common-law 
rights  by  an  implication?] — ^By  a  necessary  implication 
from  the  express  terms  of  the  contract.  It  would  be 
unnecessary  to  provide  for  delay  by  the  Government,  if  the 
delay  extinguished  the  penalties. 


1866. 
Bsroi 

V, 

Thb  Quebn. 


Wood  and  Fellows,  contra. — If  we  are  delayed  in  carrying 
out,  and  prevented  from  completing  the  work,  within  the 
time  stipulated,  penalties  will  not  attach.  If  the  33rd  clause 
luid  not  been  in  the  contract  at  all,  that  is  the  right  which 
we  should  have ;  and  there  ought  to  be  negative  words  in 
the  clause  to  take  away  that  right  from  us.  According  to 
Sohne  V.  Chippjf,  if  there  is  a  delay  of  a  week,  and  the 
contractor  is  a  month  after  the  time,  the  penalties  will  not 
attach— there  will  not  be,  as  it  were,  three  weeks'  penalties. 

(t)    3M.  &W.,  387.  (t?)    82L.J.,  C.P.,  68. 
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1866.  [StaweU,  C.  J.— If  there  waa  a  clear  week's  delay,  with  an 
Bbvgb  intervening  three  weeks,  it  is  impossible  to  measure  how 
much  that  week  affected  the  remaining  three  weeks.] — ^It 
may  be  that  this  contract  is  to  be  read  in  this  way,  that  a 
slight  delay  is  not  to  prevent  the  penalties  from  attaching, 
and  the  case  of  Holme  v.  Ghipptf  is  not  to  apply  thus  far. 
If  we  are  able  to  give  evidence  to  show  that  there  has  been, 
in  point  of  fact,  a  substantial  delay  of  the  work,  in  that  way 
it  would  be  giving  full  force  to  this  33rd  section.  It  may 
be  that  the  case  should  be  so  far  taken  out  of  Holme  v. 
Ouppy,  that  if  by  using  reasonable  though  extraordinary 
exertions  the  work  might  be  done  the  penalties  might  still 
attach.  But  we  contend  we  have  the  right  to  show  that  it 
could  not  have  been  possible,  even  by  using  any  reasonable 
exertions,  to  do  the  work  vrithin  the  stipulated  time.  Upon 
these  aspects  of  the  case  we  submit  that  the  evidence  is 
admissible. 

ICipnbotham,  A.G.,  in  reply. 

Stawell,  0.  J. — ^There  may  be  a  case  in  which  it  would 
be  very  difficult  to  separate  the  week's  delay  from  the  two 
weeks  subsequently,  in  which  the  contractors  might  get  on. 
I  think  the  Jury  might  be  at  liberty  to  say  that  they 
would  deduct  three  weeks. 

ObjecHon  overruled. 


March  29.         -^^  ^^^  conclusion  of  the  trial  the  jury,  by  agreement 

between  the  parties,  found  a  verdict  for  the  Petitioners  for 

40s.  damages,  and  answered  various  specific  questions  framed 
by  the  Court,  and  contingently  assessed  the  amoimt  of 
damages  upon  the  various  items  of  the  Petitioners'  claim,  it 
being  arranged  that  the  Court  would  after  argument  mould 
the  verdict  as  in  its  judgment  it  might  think  proper. 
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The  case  now  came  before  the  Court  for  argument.  1866. 

t  Bkugi 

Ireland,  Q.C.,  Dawson,  Wood,  Fellows,  and  C.  A.  Smyth    ,^  •• 

for  the  Petitioners.  

7,  8.  9, 10, 11, 
Hi^nbotham,  A.G.,  Michie,  Q.C.,  Billing,  JEEarris,  Dobson,        12, 14. 

and  Wrison  for  the  Crown. 

Many  of  the  points  raised  turned  entirely  upon  the  con- 
Btruction  of  the  particular  contract,  and  were  of  no  general 
interest.  The  only  points  of  importance  to  the  profession 
generally  were  the  following : — (1)  That  the  Bespondent 
was  entitled  to  a  verdict  on  the  3rd  and  6th  pleas.  (2) 
That  the  Petitioners  were  only  entitled  to  recover  nominal 
damages.  (3)  That  the  penalties  did  not  attach  as  the 
Bespondent  had  prevented  the  completion  of  the  works 
at  the  proper  time.  (4)  That  the  Petitioners  were 
entitled  to  interest  on  the  amount  they  recovered,  from  the 
time  at  which  the  Engineer-in-Chief  ought  to  have  given 
his  certificate  (w). 

At  the  outset  a  question  arose  as  to  whether  more  than 
one  counsel  on  each  side  should  be  heard ;  but  considering 
the  magnitude  of  the  case  and  the  importance  of  the  points 
raised,  the  Court,  by  consent,  allowed  the  case  to  be  argued 
by  two  counsel  on  each  side. 

Wood  and  Fellows  argued  the  case  for  the  Petitioners. 

Higinhoihamy  A.G-.,  and  IGchie,  Q.C.,  for  the  Crown. 

Cur.  adv.  vuU. 


(«)  The  learned  reader  who  trial  printed  fVom  the  shorthand 
wishes  to  infeetigate  more  folly  notes  of  the  Qovemment  Short- 
any  of  the  points  of  this  ease,  ib  hand  Writer,  a  copy  of  which  is 
referred  to  a  full  report  of  the  in  the  Supreme  Court  Lihrary^ 
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Bbucb 

V, 

Thb  QmsBK. 
September  1. 


Stawell,  C.  J.,  read  the  judgment  of  the  Court.    The 
parts  material  to  the  points  reported  above  were  aa  follow: — 

Several  admissions  were  made  by  the  Sespondent  in  the 
course  of  the  proceedings,  but  none  of  them  were  to  be 
taken  as  a  waiver  of  objections  to  the  right  of  Petitioners 
to  recover.  The  admissions  were,  that  materials  had  been 
supplied,  work  done,  and  therefore  certain  money  due ;  not 
that  the  Petitioners  were  to  succeed.  In  answer  to  the 
case  thus  made,  it  was  urged  that  the  Bespondent  was 
entitled  to  a  verdict  on  the  third  and  fifth  pleas.  The 
third  plea  was  merely  that  detailed  accounts  had  not  been 
furnished ;  the  words  "  at  the  end  of  every  fourteen  days," 
originally  inserted,  having  been  afterwards,  on  amendment, 
struck  out.  As  these  accounts  had  not  been  furnished 
within  fourteen  days,  or  even  at  periodical  intervals,  none,  it 
was  said,  had  been  furnished  as  required.  That  part  of  the 
29th  clause  which  relates  to  furnishing  accounts  within  a 
limited  time,  contains,  in  our  opinion,  an  agreement  on 
the  part  of  the  contractors,  for  the  breach  of  which  the 
Bespondent,  if  injured,  might  obtain  redress;  but  the 
object  of  the  clause  is  substantially  for  the*  benefit  of  the 
contractors.  Accounts  were  to  be  furnished  in  order  to 
obtain  payment.  The  terms  do  not  necessarily  render  the 
delivery  of  these  accounts  either  within  fourteen  days  or  any 
other  limited  period  a  condition  precedent  to  the  obtaining 
certificates,  and  we  think  the  whole  reason  and  justice  of 
the  matter  prohibit  our  so  construing  them.  Moreover, 
the  clause  in  the  articles  of  agreement  relating  to  this 
subject  provides. that  a  certificate  shall  be  given  "when 
required,"  not  on  receipt  or  delivery  of  the  detailed  accounts 
within  any  limited  period.  As  regards  the  fifth  plea,  we 
have  already,  in  our  judgment  on  demurrer  to  the  sixth, 
expressed  our  opinion  that  the  correspondence  set  out  in 
that  plea  did  not  afford  reasons  valid  in  law  for  refusing  to 
certify  to  the  correctness  of  the  accounts.  No  further 
evidence,  of  which  we  are  aware,  was  given  on  the  triaL 
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The  fifth  plea  to  the  effect  that  certificates  had  been        ^8^- 
given  or  reasons  assigned,  was  not,  in  our  opinion,  sustained        Bbucb 
by  evidence.  ^^  ^^^ 

Even  conceding,  however,  that  the    Petitioners    were 
entitled  to  a  verdict,  the  damages,  it  was  said,  should  be 
only  nominal    A  suit  should  first  have  been  instituted  in 
a  Court  of  Equity,  and  the  proper  parties  compelled  either 
to  give  a  certificate,  or  assign  vaHd  reasons  for  not  so  doing; 
and  then   the  question    of    substantial    damages    might 
be    considered ;    but  in  the    present    proceedings,  if   a 
jury     could    assess    Aill    damages,    it    would    have    the 
efiect  of  transferring  to    their    decision    the    considera- 
tion   of  professional    matters,    and    withdrawing    them 
firom    the    arbitrament    of    a  person    selected    by    both 
parties  to  the  contract.    A  somewhat  unusual  clause  has 
been  inserted  in  the  articles  of  agreement,  by  which  the 
Board  undertake  that  the  Engineer-in- Chief  shall  either 
give  a  certificate  or  state  his  reasons  for  not  so  doing.    The 
object  of  this  clause  was  apparently  to  prevent  any  miscar- 
riage  arising  from  certificates  not  being  given,  and  the  Board 
midertake  that  one  of  two  things  shall  be  done.     If  there 
are  valid  reasons,  and  from  inadvertance  or  accident  they 
have  not  been  assigned,  evidence  of  them  might  have  been 
adduced  at  the  trial,  and  thus  the  damages  reduced ;  but  if 
no  reasons  exist — in  other  words,  if  there  is  no  excuse  why 
a  certificate  should  not  be  given — ^we  think  the  Board  in 
efiect  undertake  that  it  shall  be  given.     The  damage  to  the 
contractors  in  such  case,  in  consequence  of  its  retention,  is 
the  loss  of  the  certificate  itself;  its  value  is  the  amount 
whicb  ought  to  be  inserted  in  it,  and  which  would  have 
been  paid  on  due  presentation  and  demand.    These  damages 
flow  directly  from  the  breach ;  and  although  the  considera- 
tion of  matters  involving  professional  questions  may  be,  and 
doubtless  are,  embarrassing  to  both  Court  and  jury,  we  do 
not  feel  that  on  these  grounds  we  can  deprive  the  common- 
law  side  of  the  Court  of  its  jurisdiction,  and  refuse  redress 
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to  a  suitor  if  he  substantiates  hifl  case.  If  a  certificate  is 
not  given  when  required,  there  are  no  particular  circaia- 
stances  which  demand  the  especial  interference  of  a  Court 
of  Equity ;  no  grounds  for  allowing  a  locus  penitentuB  to  a 
party  to  the  contract  who  admits  that  it  has  been  broken  by 
him.  The  present  objection  assumes  that  yalid  reasons  exist 
for  withholding  the  certificatei  and  that  the  Bespondent  is 
precluded  from  proving  their  existence  in  a  Court  of  Law ; 
but  that  assumption  is  not  correct.  The  contract  ia  to  be 
construed  by  that  Court.  The  breach  sounds  in  damages. 
The  difficulties  in  the  case  arise  from  the  magnitude  of  the 
amount  involved,  the  mass  of  details,  and  various  inconsis- 
tencies and  anomalies  which  several  of  the  clauses  present 
There  is  no  complication  of  accounts;  no  mattera  with 
which  a  Court  of  Law  cannot  deal.  Were  a  suit  in  equity 
instituted,  we  think  the  Plaintiffs  in  equity  might  weU  be  re- 
mitted to  their  redress  at  law.  We  have  stated  our  grounds 
for  the  view  we  take  on  a  point  which  seems  to  us  dear, 
as  the  Bespondent  pressed  the  objection  at  some  length. 

Subject  to  the  ultimate  decision  of  the  Court  on  these 
questions,  the  Bespondent,  in  reduction  of  damages,  offered 
evidence  both  of  waste  of  plant  and  of  penalties  incurred  bj 
the  Petitioners.  The  jury  have  assessed  the  reduction  on 
the  first  ground  at  the  sum  of  £1,000;  but  evidence 
respecting  penalties,  it  was  said  by  the  Petitioners,  ought 
not  to  be  received.  They  urged  that,  by  the  document  of 
the  17th  November,  1860,  all  penalties  under  the  articles  of 
agreement  had  been  released,  and  the  right  to  impose  new 
had  been  given,  but  that  the  rights  as  regards  these  new 
penalties  were  between  different  persons  to  the  parties  to 
the  original  articles  of  agreement;  and  that  even  if  the 
parties  were  the  same,  the  penalties  under  the  later  agree- 
ment were  to  be  paid,  not  deducted,  and  ccmsequently 
formed  the  subject-matter  of  set-ofi^  which  had  not,  and  bo 
far  as  relates  to  the  first  count  could  not,  be  pleaded  to  tlui 
petition.    The  singular  mode  in  which  the  later  deed  haft 
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been  drawn  may  give  rise  to  yeiy  great  difElculties  in  its         l^^* 
construction ;  but  the  finding  of  the  jury,  and  the  view  we        Bbuos 

take  of  the  subsequent  parts  of  the  case,  rend^  it  unneots-  ,j^.     Qvbev 
sary  to  ezfMress  any  decided  opinion  on  that  document. 

The  jury  haye  found  that,  irrespecliye  of  the  question  of 
prerention,  penalties  haye  accrued  to  an  amount  of  £120,000. 
In  answer,  the  Petitioners  offered  evidence  to  prove  that  the 
penalties  did  not  attach,  as  the  Bespondent  had  prevented 
the  completion  of  the  works  at  the  time.  The  reception 
of  this  evidence  was  opposed.  It  was  not  disputed  tiiat, 
according  to  the  principles  of  law,  no  person  shall  be 
allowed  to  prevent  an  act  being  performed,  and  then  avaQ 
himself  of  that  non-performance  for  his  own  benefit ;  but  it 
was  urged  that  the  admission  of  this  evidence  would  have 
the  effect  of  neutralising  the  Sdrd  clause  of  the  general 
conditions.  The  clause  does  not  contain  negative  words ; 
it  has  been  assumed  that  if  the  evidence  were  admitted  the 
clause  would  be  rendered  inoperative.  Were  there  no 
authorities  on  the  subject,  we  should  have  been  disposed 
to  think  that  the  evidence  might  have  been  received,  the 
principle  referred  to  applied,  and  yet  the  clause  still  remain 
of  practical  utility.  The  time  might  be  extended  under  its 
provisions,  and  thus,  in  doubtful  case,  disputes  and  expensive 
litigation  might  be  avoided.  According  to  portions  of  the 
evidence  in  the  present  instance,  there  was  no  intention  on 
the  part  of  the  Bespondent  of  enforcing  the  penalties.  Had 
a  pmpor  application  been  made,  an  extension  of  the  time 
would  therefore,  it  may  be  presumed,  have  been  granted. 
But  the  authorities  to  which  we  were  referred,  especially 
that  of  Westwod  v.  The  Secretary  of  State  far  India  (x), 
leave  Uttle  doubt  in  our  minds  that,  in  the  absence  of  all 
negative  words,  the  clause  in  question  cannot  stop  the 
application  of  the  principle  mentioned.  In  that  case,  the 
&ctB  were  stronger  against  its  application  than  in  the 
present.    There  the  Plaintiffs  sought  to  recover  an  amoimt 

(x)    11  W.  R.,  261. 
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^^^'  ^  for  building  a  steam-yesseL  The  time  was  limited.  The 
consultiiig  engineer  had  power  to  make  alterations,  and,  if 
necessary,  to  extend  the  time,  otherwise  the  time  shoidd  be 
deemed  not  to  have  been  extended.  Extra  works  were 
ordered ;  but  though  the  time  was  not  extended,  it  was  held 
on  demurrer  that,  as  it  was  averred  the  Defendant,  by 
directing  these  extra  works,  had  rendered  the  performance 
impossible  within  the  time,  penalties  for  non-completion 
could  not  be  deducted.  On  principle  and  authority,  we 
think  the  evidence  was  properly  admitted,  and  that,  as  the 
jury  have  on  sufficient  evidence,  found  the  Petitioners  were 
prevented  by  the  Bespondent  from  completing  within  the 
time  fixed,  penalties  for  non-completion  have  not  attached. 
We  think  the  Petitioners  are  entitled  to  the  aggregate  of  the 
several  sums  already  mentioned  as  damages,  less  the  sum  of 
£1,000  allowed  by  the  jury  for  the  waste  of  plant. 

It  now  remainB  to  be  considered  whether  interest  at  the 
rate  found  by  the  jury  should  be  computed  and  added  as 
part  of  those  damages.  The  case  of  Botfce  v.  Warburton  (|^), 
was  cited  as  an  authority,  that  in  an  action  for  not  accepting 
goods,  to  be  paid  for  by  a  bill  of  exchaufe,  interest  on  the 
bill  may  be  allowed  as  damages.  We  need  not  consider 
whether  this  principle  can  be  extended  and  made  applicable 
to  other  cases  than  those  of  bills  of  exchange,  for,  in  our 
opinion,  the  certificate,  if  given,  would  not  carry  interest, 
unless  a  demand,  as  required  by  the  Statute,  had  been  made. 
That  document  would  entitle  the  contractors  to  demand 
payment  of  the  amount  mentioned  in  it  from  the  Bespondent, 
but,  until  demand,  that  amount  would  not  have  been  payable 
at  a  day  or  time  certain ;  and  as  no  demand  for  interest  had 
been  made,  none  could  have  been  allowed  in  an  action  on 
the  certificate  itself,  if  it  had  been  given;  consequently  none 
can  be  now  allowed  as  damages  for  the  not  giving  such 
certificate. 

(y)    4  Camp.,  480. 
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LOMMEE  ATO  Othkbs  v.  SALI  OLEVE.  ^®^ 


y^  Dee.  1,  2,  24. 


jTJLE  nisi  to  set  aside  yerdict  for  the  Defendant,  and  jf.  ^  cb.  sold 
enter  a  verdict  for  the  Plaintiffs,  on  the  gronnd  that  the  \o3.M.hnxidj 

'  ^  in  bond;  took 

Plaintiffs'  right  to  stop  in  transitu  was  not  defeated.  his  acceptance 

for  the  price, 
and  endorsed 

The  Declaration  was  in  trover  for  300  cases  of  brandy,  atid  handed 
Pleas — ^Not  guilty;    and  Not  possessed.     On  10th  June,  ed  certificate. 

1864,  the  Plaintiffs,  trading  as  Lorimer,  Manoood  *  Borne,  ^-  n«^«  P^^d 

«  ,  .      any  store  rent; 

sold  to  Solomon  Maurice  400  cases  of  brandy,  then  stored  in  and  during  the 

Messrs.  Beckwith  Brothers'  bonded  store,  for  the  sum  of  ?\rS?J?^*^® 

'  bill  died  in 

£455 ;  took  the  purchaser's  acceptance  at  three  months  for  insolvent  cir- 

the  price ;  and  endorsed,  and  handed  to  him,  the  bonded  ^^  brandy 

storekeepers'  certificates  for  the  goods  purchased.   Maurice  ^^  never 

never  paid  any  rent  on  these  goods  ;  and  did  not  get  them  to  8M,*s  name 

transferred  into  his  name,  in  the  books  of  the  bonded  jn  the  store- 
keepers books, 
storekeeper.      On  21st  July  Maurice  died,  in  insolvent      Meld,  that 

circumstances.     On  26th  July,  a  meeting  of  the  creditors  ^er^oititied 
of  Maurice  was  held,  at  which  the  Plaintiff  Marwood  was  pending  the 
preeent.  and  at  which  the  foUowing  resolution  was  passed.  — ^t 
with  the  concurrence  of  Marwood : — "  That  Messrs.  8ali  ance,  to  stop 
CUve  and  J,  K.  Bickerton  be,    and  they  are  hereby  ap-  delivery  of  the 
pointed,  to  represent  the  general  body  of  creditors  in  the  brandy, 
estate  of  Solomon  Maurice,  and  to  take  such  steps  as  they 
may  be  advised,  to  obtain  letters  of  administration  to  the 
estate."     The  Defendant  subsequently  obtained  possession 
of  the  bonded  certificates  for  800  of  the  abore-mentioned 
cases  of  brandy,  which    certificates  were    in    Maurice's 
possession  at  the  time  of  his  death;  and  on  27th  July 
presented  these  certificates  to  the  bonded  storekeepers,  and 
obtained  delivery  of  the  brandy.    On  the  6th  August  the 
Plaintiffs  wrote  the  bonded  storekeepers,  as  follows : — 

"Melbourne,  6th  August,  1864. 
"  Messrs.  Beckwith  Brothers,  Market-street. 
"  Dear  Sirs — We  hereby  ^ve  you  notice  that  we  have  a  lien  on 
T  756  and  1400  cases  of  EtnanUfe  brandy  ex  Latudotpne,  represented 
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^5^  J  ^7  oertidcates  nimibered  741/760,  bonded  la  your  Btora;  and  we 
Toqnest  that  yon  will  hold  same  on  oar  aoconnt.  Any  coeta  that  yon 
may  incur  in  complying  with  this  request,  we  agree  to  pay.  We  are, 
Dear  Sirs,  yours  truly, 

"LOBDOB,  MaBWOQD  &  BOMB." 

And  received  in  reply  the  following  letter : — 


cc 


Melbonnie,  6th  August^  1864. 

''Messrs.  Lorimer,  Marwood  &  Borne. 

**  Dear  Sirs — We  are  in  receipt  of  yours  of  this  day's  date^  with 
reference  to  Y  755 '  741/760,  400  cases  of  brandy  bonded  by  you  in 
our  stores.  We  beg  to  inform  you  that  300  cases  of  the  above  wen 
deliver^  by  us  to  Messrs.  Clete  Brothers  ^  Co.,  on  the  27th  ultimo^ 
they  presenting  us  the  certificates  numbered  741/760. 

**  The  other  100  cases  are  in  the  warehouse,  and  will  be  detained  in 
accordance  with  your  request ;  but  we  suggest  that  we  should  adTertise 
in  the  Arffus  that  the  certificates  are  stopped.    Yours  truly, 

"  BsCKWHH  Bbothsbs." 


On  tlie  9tli  August,  during  the  currency  of  MaurMi 
acceptance,  the  Plaintiffs  demanded  possession  of  the 
brandy  from  the  Defendant,  and,  being  refused,  on  the 
same  day  commenced  this  action.  Maurice'M  accept- 
ance was  discounted  by  the  Plaintiffs,  and,  being  dis- 
honored at  maturity,  was  retired  by  them. 

At  the  dose  of  the  Plaintiff's*  case,  a  nonsuit  was  applied 
for,  on  the  following  grounds : — (1)  That  the  Plaintiffs  had 
no  right  to  stop  delirery  of  the  goods  by  Beehwith  Brothert 
while  Maurice^M  bill,  which  had  been  discounted,  was  cur- 
rent; (2)  That  the  time  for  stoppage  in  transitu  had 
elapsed  when  the  notice  was  giyen  by  Plaintiffs  to  BeckwOh 
Brothers,  on  27th  July ;  (3)  That  no  tortious  conversion 
of  the  brandy  could  have  been  made  by  the  Defendant 
after  the  authority  giyen  to  him  by  the  resolution  of  the 
meeting  of  creditors  on  the  26th  July,  to  which  resolution 
the  Plaintiffs  firm  was  a  party.  His  Honor  resenred  the 
points,  and  sent  the  case  to  the  jury. 


Clbte. 
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Pop  the  defence,  evidence  was  given  to  prove  a  usage  of        1864. 
trade  amongst  merchants  in  Melbourne,  under  which  the       Losdceb 
endorsement  and  delivery  of  a  bonded  store  certificate 
passed  the  possession  of  the  goods. 

At  the  conclusion  of  the  trial  specific  questions  were 
submitted  to  the  jury,  and  answered  as  follows  : — (1)  Is  it 
your  opinion  that,  according  to  the  usage  of  trade  in 
Melbourne,  the  endorsement  and  delivery  of  the  bonded 
warehousekeeper's  certificate  passes  the  possession  of  the 
goods  mentioned  .in  it?  Yes.  (2)  Is  it  your  opinion 
that,  according  to  such  usage,  such  endorsement  and 
delivery  passes  the  possession  in  cases  where  the  purchaser 
becomes  insolvent,  not  having  paid  for  the  goods,  and  not 
having  re-sold  them,  or  dealt  with  them  ?  Yes,  where  an 
acceptance  has  been  given,  as  in  this  case.  (3)  Did 
PlaintifTs  authorise  Defendant  to  take  possession  of  these 
goods  ?  Yes.  (4)  Was  possession  of  the  goods  given  to 
the  Defendant  before  notice  was  given  by  the  Plaintiff  to 
Bechwith  Brothers  ?  Yes.  A  verdict  was  entered  for  the 
Defendant,  leave  being  reserved  to  the  Plaintiffs  to  move 
to  enter  a  verdict  for  them. 

Ireland,  Q.O.,  and  BilUnff  shewed  cause. 

Wood  and  Fellotos  for  the  rule. 

The  following  cases  were  cited: — ^For  the  Plaintiffs,  in 
support  of  the  rule:  EhowUM  v.  Sorrfall  (a),  Feise  v, 
Wroff  (b),  Oumvng  v.  Brown  (c),  Farina  v.  Some  (d), 
Barrow  if.  Oolee  (e),  Spear  v.  Traven  (/),  Gumey  v. 
Behrend  (y),  Jenhyns  v,  JJsbome  (A),  Leuckhart  v» 
Cooper  (j),  and  Fdie  v.  East  India  Compamy  (/:).    Por  the 

fa)    6  B.  &  Aid.,  134.  (/)  4  Camp.,  252. 

r&)    3  East.,  93.  (^)    3  EU.  &  BL,  622. 


9  East.,  514.  (A)    7  M.  &  Gr.,  678. 

ij)    3  Bing.,  N.  C, 
(e)    8  Camp.,  92.  \k)    1  W.  Bl.,  295. 


16M.  AW.,  119.  ij)    3  Bing.,  N.  C,  99. 
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Defendant:  Zwinger  v.  Samuda  (Z),  Lueoi  v.  Dcrrien  (m), 
Nolle  V.  Adams  (n),  Lackington  v.  Aiherton  (o),  Xmfwtr 
r.  8u9e  (p),  Ex  parte  Da/venpart  (£),  and  SuUcn  v. 
Warren  (r). 

Our.  adv.  vult 


De4f6mber2^ 


Stawell,  C.  J. — ^Biile  nisi  for  a  new  trial,  on  the  groimd 
that  the  Plaintiffs,  as  yendors,  had  a  right  to  stop  m 
transitu  the  delirery  of  purchased  goods,  the  price  of 
which  had  not  been  paid.  The  Phuntiffs  sold  case 
brandy  in  bond  to  a  person  whose  estate  the  Defend- 
ant now  represents.  The  purchaser  died.  There  was 
a  meeting  of  his  creditors,  at  which  one  of  the  Plainr 
tiffs  attended;  and  at  that  meeting  the  Defendant  was 
authorised  with  the  Plaintiffs'  consent,  to  demand  the 
bonded  certificates  for  these  goods.  The  certificates  had 
been  given  to  the  purchaser;  and  the  Defendant  obtained 
possession  of  part  of  the  goods,  but  not  of  the  whole.  The 
Plaintiffs  claimed  a  right  of  stoppage  in  transiiUy  as 
regards  the  goods  of  which  the  Defendant  had  obtained 
possession.  It  was  admitted  they  had  a  conunon  law 
right  to  do  so ;  but  it  was  contended  a  usage  had  grown 
up  in  this  country  which  precluded  them  from  exercising 
this  right.  According  to  the  finding  of  the  jury,  an 
unpaid  yendor  who  took  a  bill  of  exchange,  was  not 
authorised  to  stop  the  goods  during  the  time  the  bill 
had  to  run.  That  would  be  the  case  if  the  bill  of  exchange 
were  taken  as  absolute  payment;  but  this  has  not  been 
contended  for,  nor  is  there  any  evidence  to  sustain  the 
right  to  such  an  extent.  The  custom  relied  on,  was  a 
mere  practice  which  could  not  defeat  the  common  law 
rights  of  the  vendor,  and  is  in  direct  opposition  to  the 
provisions  of  the  ^'Insolvent  Act"    We  are  of  opinion  that 

(0    7  Taunt.,  266.  (p)   Gow.,  68. 

IMont.  &BL,  165;  B.C., 


Ih.,  278. 
lb.,  58. 

7  M.  &  Qr„  aeo. 


6) 
1  Dea.  &  Ch.,  897. 

(r)    1M.&W.,466. 
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Bnch  a  practice  cannot  be  relied  on,  in  opposition  to  the  ^  ^^!^ 
rights  of  an  unpaid  vendor.  The  rule  will  therefore 
be  absolute  to  enter  a  verdict  for  the  Flamtififs  for 
£941  5«.y  to  be  reduced  to  Is.  on  the  goods  being  given 
np.  We  were  dear  upon  the  point  from  the  first;  and 
only  reserved  our  judgment  in  order  that,  as  the  case  was 
one  of  some  importance  to  the  mercantile  portion  of  the 
community,  it  should  receive  fuU  consideration.. 

Babby,  J. — ^I  desire  to  explain  one  matter  which 
occurred  at  the  trial  In  reply  to  a  gentleman  of  the  jury, 
I  stated  that  if  a  vendor  took  a  bill  of  exchange  as  pay- 
ment, he  was  confined  to  his  remedy  upon  the  bill.  In  the 
present  case,  however,  that  principle  does  not  apply;  as 
there  is  no  evidence  to  shew  that  the  vendors  of  the  brandy 
accepted  the  bill  as  payment,  foregoing  their  common  law 
right  of  stoppage  in  irantUum 

Sale  abiolute. 


Dee.  6,  24. 

FBASER  AJTD  Akothsx  v.  DALGETT  and  Othjsbs.    d.  4-  Co.  gold 

Sto  P.  fifty 
chests  of  tea> 
FECIAL  case  stated  under  the  *^  Common  Law  Practiee  then  stored  in 

M"  without  pleadiBg8.  ^d^^, 

took  his 

On  4th  May,  1864,  the  Defendants  sold  fifty  chests  of  ^rprlcerand' 
tea  to  JT.  O.  Firani.  and  received  in  payment  his  accept-  delivered  him 

'^  ^  ^      bonded  certifi- 

oaoe,  which  was  overdue  and  unpaid.    The  fifty  chests  of  cates  fbr  the 
tea,  at  the  time  of  the  sale  to  Firani,  were  stored  at  the  ^tly^^^ 
Defendants'  bonded  stores  in  Melbourne;  and  thirty-five  of  of  the  chests 
the  chests  were  still  stored  there.    Ten  of  the  other  fifteen  to^.,who^d 
chests  of  tea,  on  11th  May,  aud  the  other  five  chests  on  the  rent  due  on 

^.  _  them,  and  also 

28th  May,  were  delivered  to  Firani^  on  each  of  which  days  pidd  some  rent 

on  the  remain* 
ing  thirty-five  chests.  P.  then  execated  a  creditors'  deed,  and  his  acceptance  was  dis- 
honored. In  an  action  by  the  trustees  of  the  creditors'  deed  against  2).  4*  Cp.  to 
Koorer  possession  of  the  thirty -five  chests, 

S§ld^  that  2>.  4"  Co*  were  entitled  to  a  lien  as  unpaid  vendors. 
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he  paid  to  tlie  Defendants  the  rent  wbicli  had  accmed  doe 
on  the  ten  and  five  chests  respectivelj,  since  the  day  on 
which  he  purchased  from  the  Defendants;  and  on  lOfch 
June  Firani  paid  the  Defendants  the  rent  on  the  remaining 
thirty-five  chests,  from  the  date  of  his  purchase  to  16th 
June.  At  the  time  of  the  purchase  by  Pirani  firom  the 
Defendants,  the  latter  delivered  to  Firani  the  usual  bonded 
certificates  for  the  goods.  The  certificates  for  the  fifteen 
chests  delivered,  were  returned  to  the  Defendants  on 
delivery  of  those  chests.  On  21st  June,  1864,  Fi/fani 
executed  a  deed  of  assignment,  under  5  Ytc,^  No.  9,  to  the 
Plaintiffs,  for  the  benefit  of  all  his  creditors.  Such  deed  had 
been  executed  by  the  Defendants.  GDhe  debt  set  opposite 
to  their  seal  included  the  price  of  the  goods  in  question,  and 
the  words  "without  prejudice  to  security  held"  were 
written  by  the  Defendants  at  the  time  they  executed  the 
deed,  on  22nd  June.  Prior  to  the  execution  of  the 
creditors'  deed  by  the  Defendants,  they  wrote  to  the 
Plaintifis  a  letter,  as  follows : — 

"MeHxyarne,  22nd  Jane,  1864. 
'*  The  TruBtees  of  the  estate  of  H.  C.  Hrani. 
"  Qeiitlemen — We  beg  to  giye  yon  notice  that  we  hare  m  our 
possession  D  &  Co.,  H  2,  thirty-five  chests  of  tea  ex  tidelio,  of  which 
the  bonded  certificates  are  in  the  possession  of  Mr.  .H".  C,  JPiram,  but 
npon  which  tea  we  have  a  lien  for  a  part  of  the  price  thereof.  We 
therefore  give  yon  this  notice,  that  yon  may  not  in  any  way  deal  inth 
the  said  certificates.    Yours  faithftilly, 

"Dalobty  &  Co." 

No  other  possession,  either  constructiye  or  absolute,  of  the 
goods,  except  as  above  set  out,  was  ever  taken  by  Firani 
or  the  Plaintiffs. 

The  question  for  the  opinion  of  the  Court^was,  whether 
the  Defendants  had  any  such  Uen  as  they  claimed. 


Filling  for  the  Plaintiffs. 


Wood  and  Fellows  for  the  Defendants. 
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The  following  cases  were  cited : — Hia/rry  r.  MangleB  (*), 
Blubey  v.  Seyward  (f)y  Ortxwihay  v.  Eades  (r),  Stoveld  v. 
Eiiffhei  (to),  Sammond  v.  Anderson  («),  NichoU  v.  Hart  (y). 


1864. 


Cfur.  adv.  vuU, 


Btawxlx,  C.  J. — Special  case,  involying  the  same  point  Vee&mh^r  24. 
as  Iforimer  v,  Cfleve  («),  with  this  distinction — ^that  the 
Plaintiff  obtained  possession  of  part  of  the  goods ;  and 
also  paid  a  portion  of  the  warehouse  rent  on  account 
of  the  goods.  The  Defendants  were  vendors,  and  also 
the  warehousemen ;  and  it  was  contended  that  by  accept- 
ing the  payment  of  rent,  they  admitted  they  were 
warehousemen  for  the  purchaser,  and  that  the  Plaintiffs 
were  consequently  entitled  to  recoyer.  Surry  v.  Mangle* 
was  relied  upon;  and  that  case,  read  by  itself,  or  read 
cursorily,  might  appear  to  support  their  yiew.  *But  upon  a 
careM  examination  of  it,  assisted  by  Miles  v.  Oortan  (a), 
a  different  result  is  arrived  at.  In  the  former  case,  the 
warehouseman  was  a  stranger,  and  did  not  receive  the  rent, 
or  hold  the  goods  as  the  vendor ;  therefore  the  possession 
had  been  substantially  transferred.  But,  in  the  latter  case, 
the  vendor  and  the  warehouseman  were  tiie  same ;  and  the 
hen  on  the  goods  was  to  secure,  not  only  the  payment  of  the 
purchase  money,  but  the  payment  of  the  rent  also.  The 
principle  enunciated  in  these  cases  is  applicable  to  the 
state  of  facts  in  the  present.  Our  judgment  will  be  for 
the  Defendants,  as  unpaid  vendors. 


(«)  1  Camp.,  462. 

It)  2H.B1.,  504. 

(•)  IB.  &C.,  181. 

(«)  14£aflt.,  308. 


(x)  IN.  R.,69. 

(y)  5C.  &P.,  179. 

z)  Ante,  p.  223. 

a)  2Cr.  &M.,  504. 


i: 
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MOSS  V.  &RICK 

M,  purcliiiBed  J^CTION  by  Moton  Moss  against  Bichard  Orieey  Theo- 
bond,  paid  for  ^^^  •^^^  Sumner^  and  John  Benn  (trading  as  Ghricej 
it,  and  obtain-  Sumner  Sf  Oo.),  bonded  storekeepers,  to  recover  tbe  value 
certificates  for  of  216  boxes  of  tobacco  stored  with  them  by  Bright  BrothsrSy 

it.  He  then  g^^  j^q^  claimed  both  by  the  Plaintiff  and  by  the  Union 
resold  to  D.,  -^  -^ 

and  delivered     Bank, 
to  him  the 
bonded  certifi- 
cates.   D.  en-       The  cause  was  tried  before  Stawell,  C.  J.,  on  17th  June, 

tiflcates  to  a  '  18^-     The  material  proofs  were  as  follow : — Bright  Bros, 

bank  for  value,  gold  the  tobacco,  which  was  then  in  the  Defendants'  bonded 
and  failed,  '        . 

without  hav-     store,  to  Moss,  8th  August,  1864,  were  paid,  and  dehvered  to 

S?  ?^^"  MosSy  the  bonded  storekeepers'  certificates.    Moss  resold  to 

was  never  J,  jST.  Dodgson  10th  August,  was  paid  by  four  bills  at  three 

te^'#"imir'  ^^^*^>  ^^^  delivered  to  Dodgson  the  certificates.    Dodgson 

in  the  store-  endorsed  the  certificates  to  the  Union  Bank  for  value.    On 

but^iSer  the  '  *^®  ^*^  October,  Dodgson  failed.     On  that  day  Moss  went 

failure  of  i>.  three  times  to  the  Defendants'  to  stop  delivery.     The  first 

the  bank  ob-         ,  iiin  ii-i  t_i. 

tained  a  trans*  time,  early,  he  asked  a  stoppage,  but  had  not  a  correct  list 

fer  of  it  into  ^f  j^q  goods.     The  second  time  he  again  asked  stoppage, 

the  bank.  but  offered  an  incorrect  indemnity.     At  the  third  time, 

^       '  that  ^\^Qj^  }ijg  ligt  and  indemnity  were  correct,  his  stop-order 

M.  never  nav-  •'  '  * 

ing  obtained  was  accepted  and  filed.  The  manager  of  the  Union  Bank 
ledffoment  of  ^^^  went  twice  to  the  Defendants  on  the  4th  October  to 
the  store-         transfer  the  tobacco  to  the  bank.      The  first  time  he  had 

keener  of  hiM  ^__ 

rights  as  a        not  a  letter  required  by  the  Defendants.     The  second  time, 

ff '  t^bfi^'  when  he  produced  the  letter  required,  the  Defendants  gave 
had  no  right      directions  to  their  store  manager  to  hold  on  account  of  the 

t^JL^!!^  l^ank,  and  transfer  to  the  bank's  name.  The  bank  had  also 
transitu  as  an  ' 

unpaid  vendor,  on  the  evening  of  the  previous  day,  the  8rd  October,  sent  a 

The  transfer  i^^ssenger  with  the  certificates  in  his  hand,  asking  a  transfer 

of  bonded  cer- 
tificates from  holder  to  holder,  has  not  the  effect  of  transferring  the  pomonHJon  of  the 
goods  induded  in  the  certificates. 
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of  the  goods;  and  had  been  refused  for  want  of  some         ^^* 
farther  credential  required  by  the  Defendants. 

On  these  facts,  the  Judge  directed  the  jury  that  the 
question  for  them  to  determine  was  whether  Moss  first 
lodged  his  stop-order,  or  the  bank  first  obtained  the  attorn- 
ment to  themselves  of  the  Defendants;  that  the  lodging  of 
the  stop-order  was  first  completed  when  Moss  gave  his  cor- 
rect list  and  indemnity;  the  attornment  of  the  Defendants 
to  the  bank  was  complete  when  the  Defendants  first  con- 
sented to  hold  on  account  of  the  bank. 

The  jury  found  for  the  Defendants. 

A  rule  nisi  was  obtained  24th  June  for  anew  trial,  on  the 
ground  of  misdirection  in  reference  to  the  notice  of 
rtoppage  given  to  the  Defendants  by  the  Plaintiff. 

Ireland,  Q.C.,  Wood  and  Fellows,  for  the  Defendants, 
showed  cause. 

Billing  and  Harris,  for  the  Plaintiff,  in  support  of  the 
rule. 

Stawei.Ii,  C.  J. — ^Action  for  certain  cases  of  tobacco 
deposited  in  the  Defendants'  bonded  store.  The  first  count 
was  in  trover,  the  second  in  detinue,  and  the  third  on  a 
special  promise.  The  first  and  second  counts  may  be 
considered  together.  The  finfling  of  the  jury  has  disposed 
of  the  third. 

As  to  the  first  two  counts,  it  is  now  said  that  the  jury 
should  have  been  told  that  there  were  three  attempts  made 
by  the  Plaintiff  to  stop  deliveiy  of  the  goods;  that  the  Plain- 
tiff, having  once  simply  made  his  demand  for  a  stoppage  of 
deliveiy — ^having  once  given  notice  of  his  character  as  an 
unpaid  vendor — had  thereby  effectively  vested  the  property 
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18^-         in  himself,  and  precluded  the  possibility  of  any  transfer  by 
the  Defendants  to  anyone  else. 

A  storekeeper's  certificate  is  bis  recognition  to  a  certain 
person,  who  has  deposited  goods  in  his  care,  that  he  holds 
those  goods  on  account  of  that  person,  and  an  undertaking 
that,  on  that  certificate,  he  will  deliyer  those  goods  to  the 
depositor  or  his  order.  But  there  has  been  no  proof  of 
any  custom  according  to  which  it  might  be  urged  that  the 
transfer  of  these  certificates  from  holder  to  holder,  had  also 
the  effect  of  transferring  the  possession  in  the  goods 
themselve|i. 

The  purchaser  of  property,  who  has  never  reduced  it  into 
possession,  though  he  has  had  the  power  to  do  so,  cannot 
exercise  the  right  of  an  unpaid  vendor  over  such  property. 
He  is  not  entitled  to  any  consideration  at  the  hands  of 
the  law,  for  he  had  the  means  of  obtaining  possession  and 
he  declined  to  do  so.  ELis  right  in  such  a  case  depends 
to  a  certain  extent,  on  possession,  and  he  abstained  from 
securing  the  basis  of  that  right.  The  Defendants  gave  a 
certificate  to  Bright  Brothers,  Bright  Brothers  endorsed 
that  certificate  to  the  Plaintiff.  It  was  competent  for 
the  Plaintiff  to  have  gone  to  the  Defendants  with  the 
certificate  in  his  hands,  and  insisted  ,on  their  recognising 
him.  Had  he  done  so,  his  right  to  stop  delivery  would 
have  been  unquestionable.  But  he  did  not ;  he  slumbered  ; 
he  endorsed  his  certificates  to  Dodgson^  who  had  not 
paid,  and  by  so  acting,  having  never  obtained  the 
acknowledgment  of  the  Defendants,  his  right  to  stop  was 
gone — or,  rather,  it  never  existed.  He  never  had  anything 
to  stop,  for  he  never  possessed  any  but  a  right,  which  was 
not  completed;  and,  having  omitted  such  completion,  he 
has  only  himself  to  blame. 

The  Plaintiff  must  therefore  fail.    No  one  of  his  efforts 
amounted  to  a  stoppage.     It  is  right  that  the  conunerdal 
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portion  of  the  commiLnity  shoiild  be  aware  that  if  they  1^865. 
wish  to  enforce  rights  as  unpaid  yendors,  they  must 
not  slumber  in  securing  the  very  basis  of  those  rights.  The 
case  has  been  precisely  the  converse,  in  one  point,  of  Lorimer 
V.  Gleve  (h).  There  the  unpaid  vendor  got  his  rights  recog- 
nised by  the  warehouse*keeper.  He,  therefore,  exercised 
bis  right  to  stop,  in  the  proper  acceptation  of  the  word. 
Here,  the  fact  is  exactly  the  reverse  in  that  respect ;  but  in 
both  cases  we  recognise  the  same  principle  of  law. 

Bule  nitifar  new  trial  discharged. 


(h)    Ante,  p.  223. 


REPORTS  OF  CASES 


AJaGUED    AND    DETEEMINED 


IN  THB 


g)ttpreme  Court  oi  Vittoxia, 


IK  ITS 


INSOLVENCY,   ECCLESIASTICAL,   AND 


MATRIMONIAL  JURISDICTION. 


If  he  THOMAS  CUBLET,  an  Insolvent.  v-^^ 

.  March  9. 

jlXPPEAL  from  the  decision  of  tlie  Chief  Commissioner  where  the 
of  Insolvent  Estates,  refusing  the  Insolvent  his  certificate.  f!J?®°?? 

CommiBsioner 

The  Insolvent  had  been  a  gardener  at  Brighton,  and  the  ^^^^^^ 

Commissioner  had  refused  to  grant  him  a  certificate,  on  prior  to  his 

the  ground  that  he  had  settled  his  property,  which  was  ^^^a' 

worth  £1,100,  on  his  wife,  and  had  in  that  manner  de-  voluntary 

landed  his  creditors.    The  opposing  creditor  had  proved  all  his  property 

on  the  estate  as  his  daughter's  next  friend,  her  claim  °°^wh^^ 

having  been  on  account  of  damages  which  she  had  re-  express  design 

covered  from  the  Insolvent  in  a  court  of  law  for  slander.  Mmrat  of 

damages  and 

Sir  George  Stephen,  for  the  Insolvent,  in  support  of  the  action  for 
appeal.  slander. 

Meld,  that 
the  Commis- 

Mr.  Moore,  for  the  opposing  creditor,  Coatea,  contra,  sioner  was 

honnd,  not 
only  to 

mtpend,  hut  to  reAise  the  certificate. 

W.  W.  4  a'b.       vol.   n.  —  l.T'-.M  B 
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1866.  Mb.  Justice  Molsbwobth. — ^The  eridence  before  tlie 

Inboltenct.    CommiBsioner  shews  that  it  was  the  express  design  of  tlie 

"1  Insolyent  to  evade  the  payment  of  the  damages  (£50)  and 

CiTBLirT.  costs  attaching  to  the  action  for  slander ;  and  in  order  to 
do  this  he  settled  the  whole  of  his  property  on  his  wife. 
After  examining  the  date  of  the  commencement  of  the 
action,  and  comparing  it  with  that  of  the  execution  of  the 
settlement,  I  can  have  no  doubt  as  to  the  Insolvent's 
motive.  The  case  is  obviously  similar  to  that  of  Qoodnum 
V.  Hughes  (a),  in  which  a  person  who  had  inflicted  an 
injury,  being  threatened  with  an  action  for  damages,  made 
a  settlement  in  order  to  escape  his  liabOities.  That  is  a 
case  in  which  the  Commissioner  is  bound,  not  only  to 
suspend,  but  to  refuse  the  certificate  altogether;  and, 
taking  all  the  facts  of  the  present  case  into  consideration, 
I  shall  dismiss  the  appeal,  with  costs. 

(a)    1  W.  &  W.,  Eq.,  202. 


Ik  be  JOHN  MORGAN,  ak  Alleged  Ikboltekt. 

March  23,  24. 

Awritof/./a.  v^RDER  nid  for  sequestration.  The  act  of  insolvency 
wHh  afblank  relied  on  was  failing  to  point  out  property  to  satisfy  a 
left  for  interest  judgment.  In  the  writ  ofjl.fa,  as  issued,  a  blank  was  left 
of  the  writ.  ^^^  interest  from  the  date  of  the  writ.  The  sheriff's  officer 
'ae  sheriff's      required  Morgan  to  point  out  property  to  satisfy  the  writ, 

officer  required    .     ,    ,.         .  .       rm .  -  "^T^ — ~ ""T 

the  execution     mcludmg  interest.    The  wnt  of  ^.  fa.  was  subsequently 

out*°'  ^  rt '°*  *®*  ®*^^®  ^y  *  '^^^®  ^  Chambers  on  the  ground  that  the 
to  satisfy  the  interest  was  improperly  included  in  it ;  and  the  rule  niti 
kJterwt^Thl  ^^^  sequestration  was  now  opposed  on  the  ground  that 
writ  waa  sub-    there  was  no  act  of  insolvency. 

sequently  set  ^''"" ~-* *• 

aside,  on  the  ground  that  the  interest  was  improperly  included.  On  order  niti  for 
86qu«itration, 

Held,  that  as  the  officer  of  the  sheriff  demanded  more  than  he  was  entitled  to,  the 
request  to  point  out  goods  to  satisfy  the  judgment  was  invalid,  and  order  urn  discharged 
without  costs. 
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Mr.  Hohvyd  shewed  cause. 


Mr.  Lawe*  in  support  of  the  Order. 


1866. 

IirBOLTXVOT. 


In  re 
Our,  adv,  vult      Mobgait. 


Mb.   Justice    Moleswobth. — A  judgment  has  been     Marek  24t> 
obtained  by  the  Petitioners  for  £269  13s.  9d.,  and  a  writ 
ofJl,fa,  issued  for  £268  6s,  Sd.    Thiere  was  a  blank  left  for 
interest  from  the  date  of  the  writ  till  the  execution.     The 
writ  was  returned  endorsed  nulla  bona ;  but  on  summons 
the  endorsement  and  writ  were  set  aside,  on  the  ground 
that  there  was  no  power  to  ask  for  this  interest.    As  the 
officer  of  the  sheriff  demanded  more  than  he  was  entitled  to, 
the  request  to  point  out  goods  to  satisfy  the  judgment  was 
consequentlj  invalid.  It  has  been  contended  that  although  a   .  ^) 
larger  sum  was  demanded  by  the  officer  than  was  endorsed 
^  the  writ,  jet  the  amount  was  not  greater  than  that 
jctnally  due.  I  cannot,  however,  recognise  such  a  doctrine  of 
compensation.     The  other  obiection,  that  the  writ  was  at 
variance  with  the  judgment,  might  have  been  obviated  by     ^ 
aUowing  arpfinilTnftTit,  but  for  the  other  point.    The  Order  I 
nisi  must  therefore  be  discharged,  without  costs. 


In  be  JOHN  ALLEN,  an  Iitsolvewt. 


A, 


JV5nKMy  28. 
IforeA  9,  80. 


.PPEAL  from  a  decision  of  the  Chief  Commissioner  of  For  the  por- 

Inaolvent  Estates,  refusing  the  Insolvent  his  certificate,  pow.of  with- 
na      .  holding  a  cer- 

•Lhe  facts  of  the  case  are  frilly  stated  in  the  judgment  of  tificate^aisign- 
2»  Honor.  Sl^^T 

fkmilv  on  the 
eve  of  the 
i^ttoWencj  of  the  usig^or,  not  publicly  visible,  and  the  detailB  of  which  are  very  impro- 
^ble,  should  generidly  be  held  fraudulent,  although  sworn  by  the  assignees  and 
*>Biguor8  to  have  been  honestly  effected,  in  such  a  way  that  no  decided  falsehood  can  be 
detested  in  their  testimony. 


b2 
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1865.  Sir  George  Stephen,  for  the  Insolyent,  in  support  of  tbe 

Insolyiiiot.    appeal. 

In  re 

AiiLBK.  Mr.  Lowes,  for  the  oppoedng  creditors,  contra. 

Our.  ado.  vuU. 


March  20.  Mb.  Justios  Molbbwobth.^  One  objection  presented 
to  the  Insolyent  obtaining  his  certificate,  is  that,  being 
indebted,  he  disposed  of,  otherwise  than  hona  fide,  and  for 
yaluable  consideration,  some  of  his  property,  to  one  Marji 
JPljfnn. 

The  Insolvent  occupied  two  publichouses  near  one  to 
the  other,  in  Melbourne — ^the  Boyal  Surrey  and  Jerusalem. 
In  April,  1864,  he  alleges  that  he  or  his  wife  transferred 
part  of  the  furniture  of  the  Royal  Surrey,  worth  £150,  to 
his  sister-in-law,  a  widow,  Mrs.  Mcny  Flynn,  for  £120. 
She  lived  with  him  and  his  family  before  and  since,  the 
furniture  being,  as  I  collect  from  the  evidence,  used  bj 
them  in  common ;  and  I  see  no  reason  to  suppose  that,  as 
to  the  rest  of  the  world,  any  visible  change  of  ownership 
occurred.  On  the  2nd  May,  1864,  a  transaction  took 
place  between  him  and  Mary  Flynn  as  to  the  premises  and 
stock-in-trade  of  the  Jerusalem  coffee-house,  which  they 
describe  as  reduced  to  writing  in  two  agreements  of  that 
date.  One  purports  to  be  an  agreement  that  Allen  should, 
on  or  before  the  2nd  May,  convey  to  Mary  Flynn  the 
Jerusalem,  for  the  residue  of  the  term  granted  to  him  bj 
indenture,  let  October,  1863,  together  with  fixtures  speci- 
fied in  a  schedule,  for  the  price  of  £800,  to  be  paid  on  or 
before  the  same  2nd  May ;  further,  that  Allen  should  sell 
to  Mary  Flynn  the  stock-in-trade  in  the  Jerusalem  at  a 
valuation,  to  be  made  by  Mr.  Hughes  between  them,  tiie 
value  of  the  stock  to  be  added  to  the  purchase  money; 
Mary  Flynn,  on  or  before  the  2nd  May,  to  pay  £200  cash 
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in  part  payment  of  the  purchase  money  and  value  of  the         ^®^^* 
stock,  and  at  the  same  time  give  her  acceptance,  drawn  and   Ikbolyekoy. 
endorsed  by  an  approved  party,  at  twelve  months,  for  the         Z 
balance  of  the  purchase-money  and  value  of  the  stock ;  on       Aixbk. 
the  completion  of  the  purchase  and    execution  of  the 
conveyance)  Mary  Flynn  to  be  let  into  possession,  subject 
to  an  underlease  of  part  of  the  Jerusalem.     The  other 
agreement  is  a  bought  note  of  the  same  date  from  Allen  to 
Mary  Flynn  of  the  lease,  licence,  and  goodwill  of  the 
Jerusalem  coffee-house,  as  per  agreement,  for  £300;  to 
amount  of  stock,  £350;  credit,  by  cash,  £200;  acceptance, 
£100;  endorsed  bill  of  sale,  £350. 

The  version  given  by  Allen  and  Mary  Flynn  of  this 
transaction,  is,  that  Allen  had  before  put  the  Jerusalem 
into  the  hands  of  Hughes,  as  an  agent,  for  sale ;  that  he 
and  Mary  Flynn,  at  JB[ughes\  bargained  and  agreed,  and 
signed  the  agreement ;  that  Mary  Flynn  paid  £50  cash  in 
a  note,  gave  a  cheque  payable  8th  May  for  £150,  and  an 
acceptance  for  £100 :  that  the  stock  on  the  premises  was 
worth  about  £150,  but  that  Allen  was  to  make  it  up  to 
£350  by  Hughes^  valuation;  that  two  days  afterwards, 
some  porter,  which  Allen  purchased  on  credit  from  Mr. 
Webster  for  £175,  and  intended  to  have  conveyed  to  the 
Boyal  Surrey,  was  by  mistake  taken  to  the  Jerusalem,  but 
being  there  was  applied  to  make  up  the  deficient  £200 
worth  of  stock,  and  was  valued  by  Hughes  at  £170,  and 
the  remaining  £30  of  stock  was  otherwise  made  up ;  that 
immediately  after  2nd  May  formal  possession  was  taken  of 
the  Jerusalem  by  Mary  Flynn,  but  that  Allen,  having 
undertaken  to  manage  it  for  her,  remained  about  the 
premises.  A  brother  of  his  was  afterwards  employed  as 
barman,  and  is  alleged  to  have  handed  the  takings  to  Mary 
Flynn ;  but  I  collect  that,  so  far  as  ownership  visible  to 
other  people  is  concerned,  Allen,  from  thence  until  his 
ef^uestration,  14ith  June,  appeared  as  much  the  owner  as 
before. 
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1865.  Now,  as  to  Mary  Fl^nn'i  means.     She  describes  herself 

Iksolybnot.    as  having  brought  out  £500  in  gold  £rom  Dublin  seven 

^r^         jears  before;  never  banked  or  invested  it,  so  that  her 
Au2s.        having  it  might  be  unknown  to  anybody  save  members  of 
her  &mil7 ;  that  she  gradually  lent  her  money  to  Allen^ 
except  £320,  which  she  had  April,  1864— if  this  debt 
existed,  it  was  not  noticed  in  his  schedule;  that  on  2nd 
May  she  had  £200  left ;  that  she  changed  fifty  sovereigns 
for  a  £50-note  with  a  Mr.  Winter^  and  handed  that  note  to 
Sughet  for  Allen,  and  gave  her  cheque  for  £150,  having  no 
credit  at  the  bank,  but  having  that  sum  sewed  up  in  a 
gown,  and  afterwards  released  the  cheque  with  it.     No 
reason  is  given  for  these  singular  arrangements.     AlUn 
describes    the   bargain   begun  and    ended    in    the   same 
meeting,  but  the  date  of  the  instrument  appears  altered 
from  29th  April.     Allen  appears  on  the  same  2nd  May  to 
have  drawn  d  cheque  for  £50  in  favor  of  Mary  Flynn^ 
which  was  cashed  by  his  banker.     He  explains  that,  cer- 
tainly not  very  satisfactorily,  by  saying  that  he  thought 
Hughes  might  require  a  deposit  upon  the  bargain  between 
him  and  Mary  Flynn,  and  had  the  cheque  prepared  for  that 
piurpose,  but,  it  not  being  wanted,  he  cashed  the  cheque 
himself  without  ever  giving  it  to  her.     The  fact  of  the 
cheque    being    so    drawn    and    paid    suggests    a   strong 
suspicion  that  it  was  intended  to  furnish  her  with  money 
to  be  apparently  paid  to  Hughes.     Mary  Flynn*s  evidence 
was  confused  and  inconsistent.     She  seemed  hardly  to 
understand  the  transactions  which  she  was  alleged  to  have 
gone  through,  and  to  be  ignorant  of  the  valuation  of  the 
porter.     Some  rent  of  the  Jerusalem  being  due,  Allen,  to 
pay  it,  after  2nd  May  sold  part  of  the  porter  from  it  to 
Mr.  Brown — he  says,  as  belonging  to  Mary  Flynn,  but 
Brown  required  his  order  for  delivery  of  it.     Allen,  after 
2nd  May,  represented  himself  to  Mr.  Robinson,  3rd  or  4th 
and  11th  May,  as  still  the  proprietor  of  the  Jerusalem. 
Allen  had,  in  January,  1864,  borrowed  of  a  Mr.  Peck  £360 
upon  a  bill  of  sale  of  furniture,  not  the  same  as  the  articles 
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in  the  agreement  of  2nd  May,  which,  at  Allen's  particular         ^®^^- 
request,  to  «ave  his  credit,  was  not  registered.     After  the    Insolvbnot. 

« 

insolyencj,  about  1st  June,  Mary  Flynn  substituted  for  the  Z  ^ 
former  a  new  bill  of  sale  over  the  same  property  and  other  Allbk. 
as  hers.  The  explanation  offered  of  this  by  Allen  is  that 
the  sale  to  Mary  Flynn  of  the  Jerusalem  was  made  subject 
to  the  debt  before  due  to  Feck,  and  other  liabilities.  But 
she  appears  under  color  of  the  agreement  of  2nd  May  to 
bave  held  much  more  furniture  tban  it  comprised,  and 
then  mortgaged  it  to  Feck, 

The  learned  Commissioner  came  to  the  conclusion  that 
the  transactions  with  Maty  Flynn  were  not  such  as  to 
support  the  charge  of  having  fraudulently  disposed  of  his 
property.  I  dissent  from  his  view,  and  think  that,  for  the 
purpose  of  withholding  a  certificate,  assignments  between 
members  of  a  £unily  on  the  eve  of  the  insolvency  of  the 
assignor,  not  publicly  visible,  and  the  details  of  which  are 
very  improbable,  sbould  generally  be  held  fraudulent, 
although  sworn  by  the  assignees  and  assignors  to  have  been 
honestly  effected,  in  such  a  way  that  no  decided  falsehood 
can  be  detected  in  their  testimony.  Hughes  gives  evidence 
in  support  of  this  assignment,  and  I  believe  that  some 
transactions  took  place  in  his  presence,  and  valuations  were 
procured  from  him,  with  the  design  of  making  him  a  witness 
to  the  bonajides  of  the  transfer.  But  I  do  not  think  he  had 
anything  to  do  with  effecting  the  sale,  except  in  reducing 
the  matter  to  writing.  He  professes  a  total  ignorance 
of  the  securiiy  to  Feck;  and  therefore  could  not  have 
negotiated  a  sale  as  subject  to  it.  Hughes^  clerk,  an 
attesting  witness  to  the  agreement,  was  not  examined. 
The  Commissioner,  regarding  the  sale  of  the  Jerusalem  to 
Mary  Flynn,  on  2nd  May,  as  real,  blames  Allen  for  having 
permitted  the  porter  bought  from  Webster  to  be  delivered 
at  the  Jerusalem,  as  stock  for  it.  I  think  that  at  the  time 
of  the  delivery  he  intended  to  cany  on  the  Jerusalem  as  his 
own ;  that  there  might  be  really  some  mistake  or  change  of 
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1865.         intention  as  to  the  delivery  being  at  the  Jeruflalem  instead 
Ikbolyency.    of  the  Eoyal  Surrey,  but  that  Allen,  treating  both  honsee 
Z  as  his,  thought  the  change  unimportant. 


Allbv. 


Thinking  the  certificate  should  be  absolutely  refined 
upon  the  grounds  which  I  have  discussed,  and,  therefore, 
that  the  refusal  should  be  confirmed,  I  forbear  entering 
into  the  other  objections.  Taking  a  view  favourable  to  the 
Insolvent  upon  that  I  have  dealt  with,  would  lay  him  open 
to  others. 

Appeal  dismissed. 


Ex  PABTB  WILLIAM  BUSHBT  JONES, 
Ik  be  JAMES  HAWKINS  BUTCHAET,  ai^  ai-msokd 

IWSOLVKKT. 
April  27. 

B.  and  J,  v>IEDEE  nisi  obtained  on  the  petition  of  W.  B.  Jones 
^*^m^nt    ^^^  *^®  revival,  under  6  F»c.,  No.  17,  sec.  28,  of  an  order 

under  the  Act 

No.  179,  for  the  loan  by  J.  to  B,  of  £500.  The  deed  contained  many  of  the  orcUnary 
clauses  of  a  partnership  deed,  and  gave  J,  many  of  the  powers  of  a  partner,  and  J.  took 
stipulations  from  B,  ordinarily  made  between  partners ;  but  J.  avoided  holding  himself 
out  as  an  apparent  partner.  J*.,  after  adyancing  the  £500,  made  further  advances, 
exceeding  £50,  but  without  any  provision  that  he  was  to  get  any  increased  share  of 
profits  in  reference  to  those  further  advances.  On  petition  by  J,  for  the  compulsoiy 
sequestration  of  B*i  estate, 

Meldy  that  the  transaction  was  one  in  which  the  original  £500  and  the  subsequent 
advances  were  completely  severed;  that  as  to  the  subsequent  advances,  J,  stood  in 
the  position  of  any  other  creditor ;   and  order  for  sequestration  made  absolute. 


There  is  nothing  to  prevent  a  person,  lending  money  to  be  used  in  trade,  making 
stipulations  as  to  not  giving  credit,  and  keeping  accounts,  and  not  carrying  on  any  other 
business.  All  such  stipulations  are  consistent  with  the  mere  relation  of  borrower  and 
lender,  and  do  not  evidence  a  partnership,  or  take  the  case  out  of  the  protection  of  the 
Act  No.  179.  

An  order  nm  for  sequestration  ceases  to  have  any  operation,  when  it  lapses  in  conse- 
quence of  there  being  no  appearance  on  either  side  when  called  on ;  and  no  express  order 
superseding  it,  is  necessary  to  enable  another  creditor  to  revive  it  under  5  Vic,,  No.  I7f 
sec.  28. 

If  a  person,  under  5  Vic.,  No.  17,  sec.  28,  takes  up  an  order  nisi  based  upon  sufficient 
materials  in  fact,  he  ought  not  to  be  defeated  from  a  defect  in  the  original  petition. 
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ffifi  for  sequestration  of  the  estate  of  J,  H,  Btttchart,         l^^* 
obtained  on  the  petition  of  J.  Levy  ^  Sons,  but  not    Iitboltbnct. 
proceeded  with  by  them. 


In  re 

BVICHABT. 


Mr.  Webb  for  the  present  petitioning  creditor,  Janei, 

Mr.  Zatoes  for  the  Defendant. 

Janes,  in  evidence,  stated  that  the  Defendant  owed  him 
£79  12s.  lOd.  for  money  lent.  Under  a  deed  produced 
he  was  to  advance  £500  to  the  Defendant,  to  enable  him 
to  carry  on  the  business  of  a  cordial  manufacturer,  for 
which  advance  he  was  to  be  paid  ten  per  cent,  interest  and 
also  a  share  of  the  profits  of  the  business.  He  swore  that 
he  bad,  in  fact,  advanced  £500,  in  accordance  with  the 
terms  of  the  deed,  and  also  further  sums  amounting  to* 
£79  12s,  lOd.,  and  had  not  received  one  penny  in 
repayment.  On  cross-examination,  he  stated  that  the 
£79  12s.  lOd,  was  the  balance  of  certain  cash  advances, 
none  of  which  had  any  reference  to  the  £500  advanced 
mider  the  deed.  They  might  have  been  used  by  Butchart 
for  the  purpose  of  his  business,  but  he  {Jones)  was  to 
receive  no  share  of  profits  in  respect  of  these  advances. 
The  deed  under  which  the  £500  was  lent  was  never 
uiderstood  as  a  partnership  deed  (5). 


(&)  This  deed  was  an  agree- 
ment dated  in  1864,  for  the  loan, 
for  five  years,  of  £600,  by  Jwmm 
to  Butehart,  for  the  pnrpose  of 
hifl  buBmefls,  at  ten  per  cent.  in> 
terest ;  it  being  provided  that  the 
htuineBS  shonld  be  oondneted  by 
BMiehart,  bnt  that  Butchart  and 
Jonet  shonld  be  eaually  entitled 
to  the  net  profits  of  the  bnsiness. 
It  contained  inter  aUa  provisions 
for  Bntekari  keeping  a  banking 
account  fbr  the  bnsiness;  that 
BtOehari  shonld  draw  £6  per 
week  for  his  own  use,  to  be  de- 
dneted,  as  well  as  all  rents,  taxes, 
and  other  expenses  of  the  bnsi* 


ness,  from  the  gross  profits  of 
the  business  before  division  of  the 
net  profits;  that  proper  accounts 
shonld  be  kept  by  Butchart,  and 
be  open  to  the  inspection  ofJonee, 
and  that  annual  accounts  shonld 
be  made  np  by  Butchart  and  fur- 
nished to  Jones;  that  Butchart 
should  not  give  credit  to  any  per- 
son after  notice  from  Jones  not 
to  do  so,  nor,  without  his  consent^ 
release  any  debt  for  less  than  the 
frill  amount;  that  during  the  five 
years  neither  party  shonld  carry 
on  any  other  similar  business. 
Also  the  following  clauses — "That 
nothing    in  these  presents    con- 
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1865 
\.^r.^.^  A  clerk  from  the  InBolvent  Court  produced  the  papers 

Ikbolvenoy.    in  the  former  petition  of  J.  Levy  ^  Sons,  and  proved  that 

jn  re         OH  the  retum  day  of  the  order  nisi  the  case  was  called  on, 

BuTCHABT.     that  no  one  appeared  on  either  side,  and  the  Judge  ordered 

the  case  to  be  struck  out  of  the  list.     Formal  proof  of  the 

act  of  insolyency  was  also  giyen. 

Mr.  Lawety  at  the  close  of  the  evidence  for  the  peti- 
tioning creditor,  raised  objections  in  the  nature  of  nonsuit 
points.  (1)  The  original  petition  of  J,  Levy  Sf  Sons  does 
not  contain  an  allegation  that  it  appears  by  the  affidavit 
of  the  sheriff's  officer  that  he  has  not  found  sufficient 
assets  to  satisfy  the  debt  of  the  then  petitioning  creditors. 
(2)  It  has  not  been  shown  that  the  order  nisi  obtained  by 
the  original  petitioners,  J*.  Levy  Sf  Sons,  has  ever  been 
superseded.  It  has  simply  lapsed,  and  never  been 
discharged  or  superseded. 

Mr.  Wehh  contra. — ^As  to  the  first  objection,  the  petition 
need  only  set  out  an  act  of  insolvency,  not  evidence  in 
support  of  it.  The  matter  omitted  was  not  part  of  the  act 
of  insolvency  relied  on,  but  only  part  of  the  proof  of  such 
act.  If,  however,  there  be  anything  in  the  objection,  it 
should  have  been  urged  as  a  preliminary  objection ;  or,  at 


tuned  aball  be  deemed  or  taken 
or  construed  to  render  the  said 
W,  B.  Jones  a  partner  in  the  said 
trade  or  bosiness  so  as  aforesaid 
carried  on  or  to  be  hereafter  car- 
ried on  by  the  said  J.  S.  Butohart 
under  the  sud  style  or  firm  of  J. 
H.  Butchart  4*  Co.  or  to  render 
the  said  W,  B,  Jones  in  any  way 
liable  to  the  engagements  debts 
or  liabilities  or  expenses  or  losses 
which  may  have  been  or  may 
hereafter  be  incurred  in  the  said 
trade  or  business  farther  or  other- 
wise than  such  liability  is  imposed 
upon  the  said  W.  B.  Jones  by 
virtue  of  the  provisions  of  the  Act 
of  the   Parliament   of  Victoria, 


No,  179  intituled  an  *Aet  to  exempt 
certain  Contracts  JTom  the  Law 
of  Partnership*; "  and  the  ordi- 
nary arbitration  clause,  with  the 
following  proviso  added — "Pro- 
vided always  that  nothing  herein 
contained  shall  in  any  way  be 
deemed  or  construed  to  destroy  or 
in  any  way  lessen  or  abridge  the 
right  of  the  said  W.  B.  Jones  to 
tiuce  any  such  proceedings  as  in 
and  by  the  said  Act  of  Uie  Par- 
liament of  Victoria  No.  179  are 
pointed  out  or  provided  for  the 
purpose  of  obtaining  an  account 
of  the  profits  of  the  said  business 
if  such  account  shall  be  refused  to 
him." 
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all  eyents,  the  Court  will  now  give  leave  to  ainend  if 
necessarj,  by  inserting  the  allegation  according  to  the  facts 
proved.  As  to  the  second  objection,  the  allowing  of  an 
order  nisi  for  compulsory  sequestration  to  lapse,  has 
always  in  practice  been  the  mode  of  discharging  it ;  and 
such  discharge  is  a  ^'  superseding  "  of  it  sufficient  to  afford  a 
basis  for  its  revival  by  another  creditor  under  section  28. 

Mr.  Lawet  in  reply. 

Mb.  Justice  Moleswobth. — ^Assuming  it  to  be  neces- 
sary that  an  original  petition  for  sequestration  should  set 
forth  a  complete  act  of  insolvency,  I  do  not  think,  with 
reference  to  a  proceeding  of  this  kind,  that  if  a  party  takes 
up  an  order  nisi  based  upon  sufficient  materials  in  fact,  he 
ought  to  be  defeated  from  a  defect  in  the  original  petition. 
That  would  be  part  of  the  default  of  the  original  Petitioner, 
and  if  the  present  Petitioner  can  shew  that  the  original 
order  nisi  was  based  upon  sufficient  materials,  I  think  he 
has  a  right  to  carry  on  the  proceedings. 
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1865. 

InsolyencYi 

In  re 

BUTCHABT. 


As  to  the  second  objection,  that  the  former  order  nisi  was 
not  '^  superseded,"  it  has  always  been  considered  that  the 
order  ceases  to  have  any  operation  when  it  lapses  as  in  this 
case,  and  no  express  order  is  made  superseding  it.  The 
Petitioner  places  himself  in  such  a  position  that  he  can  go 
no  further,  unless  possibly,  m  cases  of  oversight,  he  might 
apply  to  have  the  case  reinstated.  I  think  practically  this 
order  has  been  "  superseded "  within  the  meaning  of  the 
section.  If  I  regarded  the  objection  as  important,  I  might 
obviate  it  by  now  pro  forma  superseding  the  former  order, 
and  eo  instanti  reviving  it  under  the  present  application. 
I  therefore  do  not  yield  to  either  of  these  objections. 


Butehart  was  then  called  on  his  own  behalf,  and  said  that 
he  carried  on  the  business  in  partnership  with  Jones,  That 
the  moneys  advanced  by  Jones,  and  forming  the  petitioning 
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yj^^^  creditor's  debt,  were  advanced  and  used  for  paTtnership 

Inbolybnoy.  purposes ;  that  there  had  been  no  settlement  of  accounts 

j^^g  between  him  and  Jones;    and  that  any  such  settlement 

BiTTGHABT.  would  inTolve  taking  the  whole  partnership  accounts. 

Mr.  Latoes, — ^The  petitioning  creditor's  debt  is  not  one 
upon  which  he  could  recover  at  law,  it  depending  upon  the 
state  of  the  partnership  accounts,  and  therefore  cannot  be 
a  foundation  for  a  sequestration.  Butchart  and  Jones  were 
in  fact  partners,  and  the  deed  between  them,  although 
purporting  to  be  made  under  the  Act  "So.  179,  contains 
clauses  only  proper  between  partners,  and  which  take  the 
case  out  of  the  protection  of  that  Act.  It  also  contains  an 
arbitration  dause,  which  is  inconsistent  with  the  Act^  which 
itself,  by  section  7  et  seq,  provides  a  remedy  by  proceeding 
before  the  Master  in  Equity. 

Mr.  Webb,  in  support  of  the  order  nisi,  was  not  called 
upon. 

Mb.  Justice  Moleswobth. — Mr.  Butchart  seems  to 
have  entered  into  an  agreement  with  Mr.  Jones  under  this 
deed,  intended  to  be  under  the  Act  No.  179.  The  deed 
contains  a  good  many  of  the  ordinary  clauses  of  a  paartner- 
ship  deed,  but  Mr.  Jones  carefully  avoided  holding  himself 
out  to  the  world  as  an  apparent  partner.  As  between  him 
and  Mr.  Butchart,  he  stipulated  to  be  an  anonymous 
partner,  but  Mr.  Butchart  carried  on  the  business  in  the 
name  of  Butchart  ^  Oo,  Mr.  Jones  advanced  £500,  which 
he  jeopardised  in  the  trade,  and  which  if  the  trade  has 
proved  unsuccessful,  is  altogether  lost.  He  stipulated  for 
a  share  of  profits,  not  of  losses,  and  there  is  nothing  incon- 
sistent with  the  provisions  of  the  Act  in  such  a  stipulation, 
and  if  losses  have  been  incurred,  they  can  in  no  way  be  set 
off  against  his  claim.  Subsequently  to  advancing  the  £500 
he  made  fiirther  advances,  and  there  is  no  provision  that  he 
was  to  get  any  increased  share  of  profits  in  reference  to 
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those  further  advances.  His  interest  in  the  profits  might 
have  been  one  of  his  motives  for  makipg  the  advances,  but 
he  was  not  to  be  compensated  for  them  by  the  profits. 

The  deed  gives  him  a  great  many  of  the  powers  of  a 
partner,  and  he  took  stipulations  from  Mr.  Butehart  which 
are  ordinarily  made  between  partners;  but  there  is  nothing 
to  prevent  a  person  lending  money  to  be  used  in.  trade, 
making  any  such  stipulations  as  to  not  giving  credit,  and 
keeping  accounts,  aud  not  carrying  on  any  other  business. 
All  these  stipulations  are  consistent  with  the  mere  relation 
of  borrower  and  lender. 


1865. 

JSBOJsTEVCY. 

In  re 

BUTGHABT. 


Upon  the  whole,  I  think  the  transaction  is  one  in  which 
the  original  £500  and  the  subsequent  advances  are  com- 
pletely severed.  The  £500  will,  in  all  probabiliiy,  be 
altogether  simk;  but  as  to  the  subsequent  advances,  he 
stands  in  the  position  of  any  other  creditor.  I  think  he 
has  proved  a  debt  of  upwards  of  £50  in  reference  to  those 
subsequent  transactions,  and  in  that  respect  has  sustained 
the  Order. 

Order  alf$oluie. 
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Iir  BE  HTMA.N  &HBRSON,  ajt  allkoed  Insoltbetp. 


o 


Two  of  the        V_-/EDER  nisi  for  sequestration. 

Hffidayits  on 
which  an  order 

win  for  seques-       Mr.  Zawes  fop  the  petitioning  creditoPB. 

tration  waa  '^  ° 

obtained,  each 

fh^ct^of  hi-  ^^-  BilUn^,  for   the    Defendant,   took  a  ppelimmary 

solvency,  and  objection  that  two  of  the  affidavits  on  which  the  ordet 

thepetitiorSng  ^**i^^  obtained,  contained  erasures  which  had  not  been 

creditor's  affl-  initialled  by  the   Commissioner  before  whom  they  were 

davit  of  debt,  r  oy     1  /N 

contained  Bwom:    In  re  Stephenson  (c), 

erasures  which 
bad  not  been 

initialled  by  Mb.  Jvstioe  Moleswobth. — ^I  think  the  present  case 

S'onw  wJre  distinguishable  from  the  one  cited.       In  that  case  the 

whom  they  defective  affidavit  was  the  one  swearing  to  the  petitioning 

Seld  that  creditor's  debt.      A  sufficient  petitioning  creditor's  debt 

this  was  no  must  appear,  to  give  jurisdiction  to  the  judge  granting  the 

£P^)und  for  dis-  .  .r      o    o 

charging  the  ^^  ^^*  Here  the  defective  affidavits  are  those  deposmg 
r^StJ'hLa^  to  the  act  of  insolvency.  The  facts  as  to  that  particular 
distingiDdiBhed.  are  not  essential  to  the  jurisdiction,  and  may  be  found  else- 
where than  on  the  affidavits  containing  these  erasures,  and 
they  are  so  found.  I  retain  the  doubt  I  ezpressd  in  that 
case  whether  this  is  an  objection  that  can  be  taken  advan- 
tage of  in  shewing  cause  against  the  order  nisi;  but  if  now 
bound  by  the  decision,  I  am,  at  all  events,  not  inclined  to 
extend  its  application. 

Objection  operruled. 


(«)    1  W.  &  W.,  I.  E.  &  M.,  114. 
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1865. 

Ik  se  JOHN  BEY  AN,  ak  Iksoltbitt.  Jfay25. 

June  1. 


.R.  ZAWUSy  on  behalf  of  the  Insolvent,  moved   ex  An  insolvent's 
parte  thnt  a  certificate  of  discharge,  graated  by  the  Chief  ^St,Z 

Commissioner  in  1859,  be  now  confirmed. — The  affidavit  Commissioner 

in  November, 
filed  by  Bryan  states  that  his  estate  was  sequestrated  in  i859,  but  the 

1858.     The  first,  second,  and  third  meetings  were  duly  c^^^ate  it- 

,  ,  Bell  was  never 

attended,  and  at  the  third  meeting  application  was  made  signed,  nor 
for  a  certificate  of  discharge,  which  was  granted  by  the  thTcourt  for 
Commissioner  in  November,  1859.   The  insolvent  instructed  confirmation, 
his  solicitor  to  take  the  necessary  steps  to  obtain  the  con-  May.^sGS,  for 

firmation  of  the  certificate,  and  it  was  only  on  the  I7th  of  confirmation 

"^  .  as  of  that  date 

the  present  month  that  he  discovered  that  no  certificate  refbsed. 
had  been  taken  out  or  confirmed.  The  estate  was 
sequestrated  for  the  second  time  on  the  8th  April  of  the 
present  year;  and,  in  order  to  make  the  second  seques- 
tration of  any  efiect,  it  is  necessary  that  the  certificate 
given  in  the  first  insolvency,  should  be  confirmed.  The 
provision  of  the  Act  7  FJc.,  No.  19,  sec.  20,  requiring  the 
certificate  to  be  presented  at  the  next  sitting  of  the  Court, 
is  directory  only,  not  mandatory.  In  In  re  Kelly  {d),  the 
application  was  to  confirm  the  certificate  nunc  pro  tuno, 
but  I  only  ask  that  it  may  be  confirmed  as  of  this  date. 

Sir  Oeorge  Stephen  stated  that  he  was  instructed  to 
oppose  the  second  sequestration,  on  the  ground  that  the 
first  certificate  had  never  been  granted. 

Mb.  Justice  Moleswoeth. — I  think,  with  Sir  George 
Stephen^s  intimation,  I  ought  not  to  grant  an  application  of 
this  kind  ex  parte,  I  wHl,  however,  consider  whether  I 
can  grant  the  application  at  all. 

(d)  2  W.  &  W.,  L  E.  &  M.,  \ 
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1866.  jfj^   Justice    Molebwoxth. — The   learned    Cornmis- 

Ikbolyekot.    Bioner,  on  the  8tb  November,  1859,  made  an  order,  of 
I  which  a  minute  was  entered,  that  the  certificate  ahould 

Bbtan.  be  granted,  but  none  such  was  ever  signed  hj  the 
j^fn^l^  Commissioner  or  presented  for  confirmation.  Btym 
excuses  himself  for  the  delay  by  stating  that  he  employed 
and  paid  an  attorney  to  complete  ererything  necessaiy 
about  his  certificate,  and  until  recently  supposed  that  it 
had  been  done.  Mr.  Lowes  seeks  to  distinguish  this  case 
from  In  re  Kelh/y  by  seeking  to  have  the  certificate 
confirmed  as  at  the  present  time ;  not  nunc  pro  tune,  so  as 
to  give  it  a  retrospective  operation.  But  my  decision  in 
In  re  EJelly  did  not  turn  upon  that  point,  but  upon' the 
20th  section  of  the  Act  7  Vie,y  No.  19,  which  requires  that 
in  every  case  the  insolvent's  certificate,  when  granted, 
shall,  at  the  next  sitting  in  the  insolvency  jurisdiction,  be 
presented  to  the  Court  for  its  allowance  thereof,  and  the 
Court  shall  then  proceed  to  inquire  into  and  determine  the 
matter.  The  practical  importance  of  the  observance  of  the 
restriction  as  to  the  next  sitting  is,  that  it  is  the  proper 
time  for  creditors  disposed  to  oppose  the  certificate  to 
be  heard;  and  they  ought  not  to  be  subjected  to  the 
necessity  of  further — I  might  say,  in  regard  to  an 
application  like  the  present,  if  sustainable,  unlimited- 
attendance  to  protect  themselves  from  the  improper  con- 
firmation of  a  certificate.  Mr.  Lawee  has  argued  that  the  pro- 
visions of  section  20  as  to  the  presenting  at  the  next  sitting 
are  directory  only,  not  obligatory.  The  distinction  would 
be  important  if  the  certificate  had  been  confirmed  in  &ct 
too  late,  and  the  subject  of  discussion  were  its  validity; 
but  the  present  application  is  to  have  a  thing  done  which 
is  admitted  to  be  contrary  to  the  provisions  of  the  Act- 
in  fsict,  to  break  through  its  directions.  I  think  I  must 
refuse  it. 

Motion  refuied. 
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1865. 

In  eb  JOHN  BANDLE  PASCOB,  an  Iistsoltent,         ^^^TSb. 

Ex  PABTE  —  SATTNDEBS.  June  1. ' 


Ap] 


TEAL  by  —  Saunders,  against  a  decision  of  the  Prior  to  the 
Chief  Commissioner,  refusing  to  allow  proof  of  a  debt  to  of  P.'f  estate, 
the  fidl  amount  claimed.  •?  acceptance 

of  hu  for 
£8,000,  drawn 

Paseoe,  the  Insolvent,  obtained  from  Saunders  and  a  ^^i^^^^ 
Capt.  MaMews  an  adyance  of  £3,000,  less  discount,  and  had  been  dk- 
accepted  a  bill  of  exchange  for  £3,000,  dated  7th  Sep-  ^^^  ^ 
tember,  1859,  and  drawn  by  Saunders  and  Matthews  upon  qnestration,  8. 
Paseae.     This  bill  was  discounted  by  Messrs.  Oallender,  Eiders  £2,146 
Oaldwell  If  Co.,  but  at  maturiiy  was  dishonored.    JBascoe  ^/^^"^  ^ 
Tery  shortly  afterwards  became  insolvent.    Matthews,  sub-      Reld,  that 
lequently  to  the  insolvency,  paid  to  Oallender,  Caldwell  S[  ^"^J^f^^ 
Co.,  £2,145,  in  discharge  of  the  bill,  and  now  sought  to  P.'f  estate  for 
prove  for  that  amount  on  Fascoe*s  estate.    The  learned  paidXrlSn. 
Commissioner  rejected  the  proof  (except  as  to  £250,  which 
H^peared   to  have  been  advanced   by  Matthews   to  the 
Insolvent  before  the  insolvency),  on  the  ground  that  the 
debt  was  not  due  to  Matthews  at  the  time  of  the  insol- 
vency :  5  Vie.,  No,  17,  sec.  37. 

Bir  George  Stephen  for  the  Appellant. — The  learned 
Commissioner's  decision  was  incorrect.  The  statute  49 
^.  III.,  cap.  cxxi.,  sec.  8,  provided  that  any  person  who 
became  liable  for  an  insolvent,  even  after  the  issue  of  the 
order  of  bankruptcy,  waa  entitled  to  the  rights  of  a 
creditor  for  the  full  amount  of  his  claim.  In  the  Colonial 
Act,  thare  is  no  clause  distinctly  placing  sureties  on  this 
footing,  but  the  words  of  the  88th  section  are  equivalent 
to  those  of  the  English  Act :  Ex  parte  Lloyd  (e),  JEa  parte 

(e)   1  Bow,  4. 

W.W.AA'b,      vol.  II. — I,B.M.  c 
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1^^-         Towig  (/),  Bas9et  f>.  Bodgvn  (y),  Saig  v.  Jackson  (*),  and 
IwflOLVBNCY.    Wood  V.  DodffWH  (j). 

In  re 

Pascob.  Mr.  HoJroyd,  for  the   creditors,   contra,   cited  JBUnUm 

S^iSTem.     ^'  ^<^oman   (A?),   Ex  parte  Marshall  (Q,  and  JhbiOt  v. 
Hicks  (m). 

Our.  adv.  vuU. 


June  1. 


Mb.  Justioe  MolebwObth. — In  tliis  case  I  have  to  deal 
with  an  appeal  from  the  learned  Chief  Commissioner 
refusing  proof  of  a  debt  claimed  by  Mr.  Saunders  for 
£2,145,  and  allowing  him  only  £250. 

The  facts  appear  admitted  that  Messrs.  Saunders  and 
Matthews,  7th  September,  1859,  drew  a  bill  for  £3,000,  at 
six  months,  on  Mr.  Pascoe,  which  he  accepted;  that 
Saunders  and  Matthews  indorsed  to  Oallender  Sf  Co.,  who 
gaye  value  for  the  bill,  deducting  discount;  and  that 
Fascoe  got  the  proceeds.  The  bill  fell  due  10th  March, 
1860,  and  was  dishonored.  Faseoe  afterwards,  in  that 
month,  had  his  estate  compulsorily  sequestrated  as  an 
insolvent,  and  since  the  insolvency,  Saunders,  as  drawer 
and  indorser,  has  paid,  I  shall  say  for  the  present,  £2,145 
to  Callender  !f  Co,,  in  discharge  of  the  bill,  for  which 
amount  he  now  seeks  to  prove. 

The  37th  section  of  the  Act  6  Tie.,  No.  17,  says  that  all 
debts  due  by  any  insolvent  at  the  time  of  adjudication  or 
surrender  may  be  proved  against  his  estate.  The  Act  does 
not  say  that  such  debts  must  be  proved  by  the  person  to 
whom  they  were  then  due ;  and  in  case  of  transmission  of 
interest,  after  sequestration,  to  representatives,  they  are 
allowed  to  prove  without  question.     This  was  a  debt  due 


(/)  2Ro«e,40. 

(g)  9Bing.,  658. 

Ih)  2M.  &W.,  698. 

Ij)  2M.&S.,  195. 


k)    15  L.  J.,  C.  P.,  52. 


(Jc)    1 
(0    1 


Mont.  &  Ayr.,  145. 
(f»)   5  fiing.,  N.  d,  578. 
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hy  the  InBolyent  to  Callender  Sf  Co,  at  the  date  of  tb6 
seqaestratioii,  and  became  a  debt  due  to  Saunders  and 
Matthews  respectively,  so  far  as  they  took  up  the  bill  when 
thejr  did  so.  It  seems  to  me  that  (subject  to  all  questions 
of  equity  and  set-off)  an  indorser  taking  up  a  bill  due 
before  sequestration,  afterwards,  should  be  allowed  to 
prore.  At  all  eyents,  the  question  should  only  be  whether 
the  proof  should  be  in  his  own  name,  or  in  that  of  the 
holder  at  the  date  of  the  sequestration,  as  a  trustee  for 
him,  which  is  unimportant.  I  do  not  think  that  the  38th 
or  4iOth  sections  need,  in  this  case,  be  considered.  In  the 
eases  cited  against  the  proof — Sa  parte  Marshall,  and 
IBfUan  V.  Acraman — the  bankrupt  at  the  time  of  the 
commission  was  not  indebted  to  anybody  for  the  claim 
sought  to  be  proved.  In  Abbott  v.  HiehSy  the  assignees 
of  bankrupts  sued  the  defendant  for  a  sum  which  he 
contracted  to  pay  the  bankrupts,  on  a  dissolution  of 
partnership.  The  defendant  sought  to  set  off  a  debt  -due 
to  a  third  person,  against  which  the  bankrupts  m  the  same 
transaction  had  agreed  to  indemnify  him.  It  was  held  the 
defendant  could  not,  merely  because  he  had  not  actually 
paid  it.  I  therefore  think  that  this  proof  in  the  main 
should  be  aUbwed. 


1865. 

iNSOLYBirOY. 

In  re 

Pabcob. 

^x  parte 

Saundess. 


I  do  not  quite  understand  the  details.  Saunders,  in  his 
examination,  1st  April,  1864i,  states  that  the  Insolvent 
owes  him  £2,145  for  money  paid  by  him  at  the  Insolvent's 
request — ^the  first  £250  in  January,  1860  (before  the  bill 
for  £3,000  was  due),  and  other  items,  making  in  all 
£1,845.  I  wish  to  be  informed  how  this  matter  stands 
before  making  any  definite  order.  I  should  also  require 
information  as  to  the  possession  of  the  bill,  to  guard 
against  the  risk  of  any  indorser  having  an  effectual  claim 
upon  it. 


On  this  day  it  was  arranged  by  consent  that  the  concur- 
rence of  Capt.  Matthews  should  be  obtained  to  the  proof 


Julif  4. 


c  2 
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1865.  |)y  SaunderSy  and  tliat  the  bill  should  be  produced  and  hare 

Insoltbkot.  indorsed  upon  it  the  amount  proved;  and  an  order  was 

I  made,  admitting  the  proof,  sabject  to  these  conditionB. 
Pascoe. 

JSx  parte 


Iw  n  JOHN  BBTAN,  as  iKsotvMrr 

June  S,  29. 

In  May,  1858,  JjJLOTION  to  set  aside  an  order  of  sequestration  made 

JbhTs^^  by  Mr.  Justice  Bony  on  the  5th  April,  1866.     In  May, 

■equestrated,  1868,  the  estate  of  the  Insolvent  was  sequestrated,  but  in 

order  of  the  order  of  sequestration  and  proceedings  the  Insolvent 

Bequestration  ^^s  described  as  James  Bryan,  instead  of  John  Bryan.  No 
and  proceed-  ^     '  ^ 

ings,  the  insol-  certificate  of  discharge  from  this  sequestration  had  been 

James  B,  in- 

Sr^T^e'Ssol-  ^^  &eorge  Stephen  for  the  motion. — Bryan  is  an  uncer- 
yent  never  ob-  tificated  insolvent  under  the  order  of  sequestration  made  in 
miBnomer.  He  ^^7>  1868,  and  being  uncertificated,  he  can  have  no  pro- 
*PP\^  ^  ^"  perty  now  to  sequestrate,  and  this  order  is  void. 

which  waa 

mntod  bnt  ^^'  ^^'>  ^^'  Bryan,  contra.  —  The  roles  niii  and 
never  actually  absolute  in  the  sequestration  of  1868,  vest  the  estate  of 
firmed  °'S"'  ^'^'^'^^  Bryan  in  the  official  assignee.  As  a  strict  matter  of 
April,  1865,  a  law,  there  has  been  no  previous  sequestration  of  the  estate 
^iti°^  of  John  Bryan.  The  present  motion,  if  granted,  will  inter- 
of  the  estate  of  fer©  ^th  the  rights  of  third  parties,  and  there  should  hare 

the  same  Jo/m  , 

B,  was  made  been  notice  to  the  official  assignee,  and  to  all  the  creditors. 

^^3S/'  t^^^««««>»^>  J.— Has  not  Bryan  recognised  and  adopted 

before  Molee-  the  proceedings ;  if  so,  can  he  be  heard  afterwards  to  object 

8€*^'de  the  ^  *^  misnomer  ?    Is  he  not  bound  by  an  error  which  he 

second  order,  has  never  attempted  to  correct  ?]     The  principal  question 

enterteS  it,      ^»  ^^  *^®  property  pass  under  the  original  order  of  seques- 

leaving  the 

parties  to  remit  the  case  to  Barry,  J.  On  application  to  Barry,  J.,  he  set  aside  the 
second  order,  on  the  ground  that  B.  was  an  nncertificated  insolvent  at  the  time  of  its 
being  made. 
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tjoitiojk?    Hie  otiier  side  hAS  not  shewn  a  valid  Bequestra-        ^866. 
tion,  80  as  to  pass  the  property,  present  and  future,  of  John    Ivbolybkot. 
Brytm.      Secondly,  supposing  this  order  should  be  held         "Z 
Yulid,  then  there  is  no  jurisdiction  in  this  Court  to  set  aside       Bbyah, 
an  order  of  a  judge  in  chambers,  who  alone  had  power  to 
make  this  order.    If  it  be  a  nuUily,  then  there  is  nothiog 
to  set  aside. 

Ms.  JuBTiox  MoiMwoBTH. — ^I  feel  some  doubt  as  to 
whether  I  ought  to  hear  this  motion,  not  so  much  as  a 
question  of  jurisdiction,  as  that  would  apply  to  my  brother 
Barry  doing  so,  but  as  a  courtesy  among  judges.  The  only 
doubt  I  have  is  from  ike  circumstance  that  practically  it 
wiU  be  some  time  before  Mr.  Justice  Barry  will  be  able  to 
hear  it.  Believing  that  he  will  not  be  at  liberty  to  hear  it 
&r  some  time,  I  will  go  on  with  it. 

Sir  George  Stephen  in  reply. — ^The  misnomer  was  of  no 
consequence,  and  even  now  it  is  not  too  late  to  amend 
under  the  rules;  moreover,  the  Insolvent  has  actually 
applied  for  his  certificate  under  the  sequestration,  and 
Adopted  all  the  proceedings. 

Cur,  adv.  vulL 


Mb.  Justice  Moleswobth. — ^After  mature  consideration  June  29. 
of  this  case,  I  have  come  to  the  conclusion  that  it  is  not  one 
which  I  ought  to  decide.  The  motion  was  to  set  aside  an 
order  sequestrating  the  estate  ofBryany  on  the  ground  that 
Einch  estate  had  been  formerly  sequestrated,  and  that  Bryan 
was,  at  the  time  of  the  second  sequestration,  an  uncertifi- 
cated insolvent,  and  as  such,  had  no  property  to  sequestrate. 
At  the  time  of  the  second  insolvency,  the  Insolvent  swore 
that  he  had  obtained  his  certificate,  believing  that  to  be  the 
case,  because  although  the  certificate  had  not  been  issued, 
yet  the  Commissioner  had  expressed  his  intention  of  grant- 
ing it.     There  may  be  a  discretion  to  accept  under  certain 
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1865.         dbrcmnBtanceB  the  surrender  of  a  person  who  has  no  pro- 
IirsoLYEircfT.    pcriy,  but  that  discretion  cannot  have  been  exercised,  as 
r~         the  surrender  was  accepted  on  a  mis-statement.    Mr.  Lowes 
Bbyak.       has  argued  that  this  Court  has  no  jurisdiction  to  set  aside 
the  order,  but  in  Enghind  the  Lord  Chancellor  does  set 
aside  commissions  in  bankruptcy,  not  only  under  his  statu- 
tory, but  under  his  inherent,  jurisdiction,  the  power  to 
grant  implying  the  power  to  revoke.    I  should,  however,  be 
introducing  an  additional  complication  were  I  to  decide  that 
another  judge  than  the  judge  who  exercised  his  discretion 
in  the  first  instance,  is  to  determine  whether  or  not  the 
discretion  has  been  properly  exercised,  and  I  will  therefore 
leave  the  parties  to  remit  the  case  to  Mr.  Justice  Barry ^ 
who  accepted  the  surrender  on  the  second  insolvency. 

No  order. 


Subsequently,  on  application  to  Mr.  Justice  Barry  in 
Chambers,  and  after  argument,  the  second  order  for 
sequestration  was  set  aside  by  an  order  in  Chambers,  on 
the  ground  that  Bryan  was  an  uncertificated  insolvent 
under  the  first  sequestration,  at  the  time  of  the  second 
order  for  sequestration  being  made. 
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Ik  bb  JOHN  BETAN,  ak  Iksolteint. 
Ex  PABTE  JAMES  MOOEE. 


A: 


.PPEAL    against   the  grant  of   a  certificate  to  the  The  estate  of 
Insolyent   JBryan,   on  the  following   grounds: — (1)    The  sequestrated 

notices  of    intention    to    apply    for    a    certificate    were  ^"^der  tJbe 
^  ,  **  name  of 

msufficient.     (2)  The  affidavits  on  which  the  certificate  **jame^'  B. 

was  granted  were  improperly  headed,  and  gave  no  evidence  ""^^v^'  f'  x^ 

of  the  Insolvent  having  attended  his  meetings.     (3)  The  certificate. 

Chief  Commissioner  had  graated  a  former  certificate,  and,  sioner^mnted 

although  that  certificate  had  lapsed  for  want  of  proper  the  appUca- 

confirmation    at    the  time,  yet   the  act  of  granting    it  certificate  was 

exhausted  the  Commissioner's  powers,  and  he  could  not  never  signed 

by  hun,  or 

grant  the  Insolvent  another.    The  estate  was  sequestrated  confirmed  by 
in  May,  1858,  and  Mr.  Lavng  appointed  official  assignee.  *^®  ?*^-  ?" 

•"  '  J     rr  °  a  subsequent 

In  November,  1859,  the   Chief  Commissioner  granted  a  application  by 
certificate  of  discharge,  but  this  was  never  presented  to  the  ^  certificate,*^^ 
Court  for  confirmation,  and  an  application  recently  made      ir«W,  that 
for  its  confirmation  now,  was  refused  («).    The  Insolvent  grant  ^  the 
subsequently  applied  de  novo  for  a  certificate.     Mr.  Laing  certificate  was 

-      ,  ^    inoperative, 

having-  left  the  colony,  Mr.  Moor9  was  appointed  generally  and  did  not 

official  assignee  in  his  place ;  but  no  special  appointment  of  ^'^^^^^^ *^® 

Mr.  Moore  as  assignee  of  this  estate  was  made,  and  upon  certificate 

this  ground  the  Chief  Commissioner  refused  to  hear  him  in  t^^*^^^' 

opposition  to  the  grant  of  the  certificate.     Mr.  Moore  then  and  certificate 

obtained  a  special  order  appointing  him  official  assignee  of  qu^re,  what 

this  estate,  and  now  appealed  firom  the  order  of  the  Chief  ^°"^^  ^  ^^, 

**  ,  effect  of  grant- 

Commissioner  granting  the  certificate.  ing  a  certifi- 

cate in  the 
estate  of 

Mr.  BUlina  and  Sir  George  Stephen  for  Mr.  Moore,  in  "Jameg"  B.  to 

BUpport  of  the  appeal.  ^  rightname. 

X  The  general 

(fCS  AnU  r>  IB  appointment, 

{n)  Anus,  p.  1&.  ^^^^^  y  jr^^ 

No.  19,  sec.  12, 
of  an  official  assignee  as  suooessor  to  a  prior  official  assignee,  is  inoperative  under  6  Vic., 
No.  17,  sec.  5Q,  and  a  Airther  order,  vesting  the  estate  of  such  insolvent,  is  necessary. 
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1865.  Mr,  Lawes,  for  the  Insolyent,  objected  to  Mr.  Moon'i 

Inbolyikct.    right  to  appeal,  and  also  argued  the  ease  upon  the  merits. 


In  re 
Bbyav. 

Sx  parte 
Moosi. 


Ms.  JUBTICl  MOLBSWOBTH : — 

In  this  case,  on  the  application  to  the  Chief  Commis- 
sioner  by  the   Insolyent,   for  a  certificate,    Mr.  Moore 
appeared  as  the    official    assignee,    and   his    appearance 
was  objected  to,  on  the  ground  that  his  general  appoint- 
ment as  assignee  in  the  stead  of  Mr,  LaUi^,  the  former 
assignee  of  the  estate,  did   not    constitute  him  official 
assignee  of  this  or  of  any  estate.      The  difficulty  arose 
some  years  ago,  and  it  was  thought  doubtM  whether 
the  general  appointment  of  an  official  assignee,  in  lieu  of 
his  predecessor,  was  operative  under  6  F«?.,  No.  17,  sec.  68. 
But  the  doubt  was  ultimately  resolved  by  holding  that 
the    section    did   not   apply   to    a   successor    appointed 
under  7  Ftc.,  No.  19,  sec.  12,  and  that  a  further  order, 
vesting  the  estate,  was  necessary.    This  doubt  is  not  to  be 
always  a  moot-point — ^it  must  be  accepted  as  settled  at 
some  time;  and  I  consider  it  already  settled  that  the 
general  appointment  was  insufficient  to  make  Mr.  Moore 
official  assignee  of  any  estate  to  which  Mr.  Lainff  had  been 
appointed.      I  think,  therefore,  that  the  learned  Chief 
Commissioner  was  right  in  refusing  to  treat  Mr.  Moore  as 
a  person  he  could  recognise  as  assignee.    But  since  that 
time  Mr.  Moore  has  obtained  the  necessary  special  order; 
and,  although  before  that  he  could  not  have  been  heard, 
yet  I  think  that  I  ought  now  to  receive  his  opposition,  but 
only  upon  the  materials  which  were  before  tiie  Com- 
missioner when   Mr.  Moore  came  into  office.      Specific 
objections  ought  to  have  been  filed  by  the  assignee  had  he 
desired  to  oppose,  but  he  may  take  advantage  of  any 
objections  filed  by  anyone  else.    I  ought  not,  however,  to 
allow  new  objections  on  new  materials.     That  is  very 
different   to    hearing  a   new    party,    which,  I  think,  I 
may  do. 


INSOLYENCT,  ECCLESIASTICAL,  &  ICATBIMOmAL  CASES. 


26 


Passing  throngb  the  objections  in  detail,  the  Insolvent         ^®^* 
obtained  a  declaration  from  the  Chief  Commissioner  in    Iitboltbkoy. 
1858,  of  his  intention  to  grant  a  certificate,  and  I  haye         J 
already  decided  that  the  certificate  lapsed  by  no  appli-       Bbtak. 
cation  being  made  to  confirm  it.    How,  then,  could  it  be       moobx. 
operatiye  to  prevent  the  grant  of  another?    Proceedings 
had  to  be  commenced  before  the  Commissioner  de  novo; 
but  it  would  be  monstrous  to  saj  that,  although  inopera- 
tive to  confer  any  benefit,  the  original  grant  was  operative 
to  prevent  the  Insolvent  ever  getting  another  certificate. 

The  objection  that  he  had  not  complied  with  the  Act  in 
certain  particulars  cannot  be  uiged,  as  they  have  not  been 
mentioned  in  any  notice  of  objection. 

The  objection  that  the  affidavits  used  were  improperly 
headed  is  that  entitled  to  most  weight.  Through  a  blunder 
the  Insolvent's  Christian  names  have  been  wrongly  stated 
throughout  the  proceedings.  Debts  have  been  proved  in 
such  wrong  names  upon  the  estate  sequestrated.  I  was 
prepared  to  hold  as  against  the  Insolvent  that  he  could  not 
have  taken  any  advantage  of  the  misnomer  in  which  he 
had  acquiesced,  but  that  does  not  determine  what  would 
be  the  efiect  of  granting  a  certificate  in  the  insolvent 
estate  of  James  Bryan  to  John  Bryan  by  his  right  name. 
However,  that  is  a  matter  for  his  consideration,  l^e 
point  may  be  debatable,  but  I  give  that  certificate  na 
validity  or  efficacy  by  the  present  decision.  The  question 
will  be  one  between  him  and  the  creditors  of  his  former 
insolvency.  I  shall  overrule  aU  the  objections  raised,  and 
confirm  the  certificate,  without  costs. 
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1865. 

Julys. 

A  petitioning 
creditor  has  no 
right  to  vote 
at  any  meeting 
in  the  estate, 
unless  he  has 

S roved  his 
ebt  in  the 
Insolvent 
Conrt. 


Lj  be  ALEXANDEB  D.  McTAVISH,  Air  LsrsoLVEirT. 


M, 


.OTION  on  belialf  of  the  Insohrent  under  a  com- 
pulsoiy  sequestration,  to  release  his  estate  from  seques- 
tration on  payment  of  a  composition  of  6d.  in  the  £.  The 
necessary  meeting  of  creditors  had  been  regularly  conyened 
and  held. 

Mr.  Lawes,  for  the  Insolyent,  in  support  of  the  motion. 

Sir  George  Stephen  for  the  official  assignee  and  petitioning 
creditor,  who  had  not  assented  to  the  proposed  composition^ 
eonira. 

ICr.  Webb  appeared  for  all  the  other  creditors  to  consent 
to  the  order. 

Mr.  Lowes  submitted  that  the  petitioning  creditor  had 
no  right  to  object,  as  he  had  not  proved  his  debt  in  the 
Insolvent  Court ;  on  which  ground  the  Commissioner  had 
rejected  his  vote  at  the  meeting  called  for  releasing  the 
estate. 


Mb.  Justice  Molbswobth. — The  learned  Commissioner 
rightly  refused  the  vote  of  the  petitioning  creditor,  he  not 
haying  proved  his  debt ;  for  I  think  at  a  meeting  in  the 
estate,  the  votes  of  no  creditors  should  be  received,  but  of 
those  who  have  proved  their  debts.  As  the  petitioning 
creditor  may  have  misapprehended  his  legal  position,  I  will 
refuse  the  order  sought,  upon  his  paying  all  costs  of  and 
attendant  upon  both  meetings  of  creditors  and  the  present 
application,  and  of  obtaining  signatures  of  other  creditors, 
and  without  prejudice  to  the  Insolvent  renewing  his  appli- 
cation. Unless  these  conditions  be  accepted  within  a  week, 
the  estate  to  be  released  as  moved. 
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1866. 

Iw  BB  THOMAS  FETEB  KCLBT,  ak  Iksoltctt.         v.^^^/ 

AuguH  24. 


HE   Cliief  Commissioner  had  deemed  the  Insolyent  Where  an 

gnilly  of  fraudulent  insolyency;  had  refused  his  certificate;  l^uestrated 

and  had  committed  him  to  custody,  and  reported  him  to  tmder  6  Ffo., 

the  Supreme  Court  for  punishment.  the  passing  of 

the  Act  No. 
273,  and  the 
Mr.  Laiwe9  for  the  Insolyent. — ^This  sequestration  took  Commissioner, 

place  under  6   Vie.,  No.  17,  before  the  passing  of  the  ^J^^^ 

^  Insolveney  Statute  1865,"  but  the  warrant  of  committal  Act,  commit- 

recites  the  commitment  to  be  under  the  ktter  statute,  yenttociu-' 

instead  of  the  former,  or  the  two  statutes  conjointly.    The  ^^y>  ^^ , 

^^In9olveney  Statute  1866,"   applies  only  to  insolyencies  f^tmish- 

begun  and  prosecuted  under  it  ^^^^  ^*  *^« 

**  '^  warrant  was 

drawn  up 

Mr.  QuinJany  for  the  official  assignee  and  creditor?,  contra.  ^^^^  ^^ 

ffeld,  that 

His  HoKOim  held  this  defect  in  the  warrant  of  commit-  ^^  ba^^d 

ment  to  be  fatal  and  discharged  the  Insolyent.  insolvent  dis- 

charged. 
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Ik  se  WILLIAM  YON  DEB  HEYDE,  xir  alliois 

September  28.     Ex  FABTE  JOKN^  LEYI   AKP   NATHANIEL  LEVI. 
October  6. 

Where  a  credi-  vJeDEB  nisi^  obtained  bj  John  Levi  aad  UTafkamel  Zerif 

for  inspection  ^   revive    an    order   nisi  for  the   sequestration  of  the 

in  the  office  of  estate  of  WiUiam  Von  der  Seyde,  obtained  25tli  August, 

whoprepexed  1865.     The  petition  alleged  that  WUtkowaki^  the  then 

i4^Ai^Mt  petitioning  creditor,  made  default  in  appearing  on  the 

to  the  25th,  retnm  of  the  rule  mm,  by  reason  of  which  the  said  rule 

alt^uKh^^y  was  superseded.    The  affidavit  in  0upp<Hrt  of  the  petition, 

a  short  inter-  was  that  of  a  person  in  Court  vrhen  the  case  was  called  on, 

the  Act^bd  ^^^  stated  that  the  case  was  called  on,  and  no.  pevson 

heffli  oomiOied   appearing,  was  struck  out. 
with.  '"^         " 

It  is  not 
neoeiiary  that 
the  attestation  of  a  erediton^  deed  hy  a  magistrate  ahonld  be  dated. 

A  provision  in  a  creditors'  deed,  authorising  the  trustees  to  retain  a  oommission  not 
exceeding  five  per  cent.,  does  not  invalidate  tihe  deed. 

A  creditors'  deed  may  provide  for  creditors  who  are  not  ennmerated  in  the  schedule 
to  it ;  and  the  omission  dT  some  creditors  firom  the  schedule,  unless  wUful  and  materisl, 
does  not  invalidate  the  deed.  

A  provision  in  a  creditors'  deed,  that  after  the  deed  has  heen  signed  hy  three-fbnrths 
in  number  and  value,  the  majority  of  the  creditors  may  allow  his  fbmiture  to  the 
debtor,  and  make  him  allowances  for  trouble  and  payments  of  various  kinds,  does  not 
invalidate  the  deed.  

A  provision  in  a  creditors'  deed,  that  after  three-fourths  in  number  and  value  of  the 
creditors  have  signed,  other  creditors  may  be  paid,  is  no  more  objectionable  than  if  a  pro- 
vision was  made  for  the  payment  of  the  insolvent  himself  under  similar  dicumstances; 
and  does  not  invalidate  the  deed. 


The  fiict  that  a  creditors'  deed  contains  an  arbitration  clause  as  to  disputed  deMa, 
does  not  invalidate  the  deed. 


'    A  provision  in  a  creditors'  deed,  that  each  creditor  who  rigned  thereupon  released  his 
debt,  does  not  invalidate  Uie  deed. 

If,  by  the  defiiult  of  the  parties  to  an  order  nisi  for  sequestration,  no  order  is  made 
upon  it>  the  order  iiw»  is  "superseded"  within  the  meaning  of  6  Vie,,  Ko.  17,  sec.  iS, 
and  no  order  dismissing  or  superseding  it  is  necessary. 
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Mr.  BiJUng^  for  the  alleged  XnBolreiit,  took  a  prelimiiiary  1^^* 

objection  that,  there  being  no  order  diBHUBsing  or  mper-  iirgoLTSNor. 

sedlng  the  preyious  order  for  flequestrafcioii,  there  was  no  J 

jurisdiction  to  reyiye  the  Beqnestration.  Vok  dbb 

HSTDB. 

Sx  parte 

Mr.  Laweg  for  the  present  Petitioners,  contra. — ^There        ItwrL 
need  be   no  order.      It  is  sufficient  if  default  be  made 
in  moying  the  rule  absolute :   In  re  Butehari  (o). 

Mb.  Jttsticb  Molxswobth. — ^I  think  the  word  ^  super- 
sede*' must  be  taken  in  a  somewhat  lax  sense  in  this  Act. 
If  by  the  default  of  the  parties  no  order  is  made,  I  think  the 
order  ndti  is  ''  superseded  "  when  nothing  is  done  upon  it 
for  so  long,  that  nothing  could  be  done  upon  it  afterwards. 
If  it  were  struck  out,  and  afterwards,  upon  the  applica- 
tion of  either  party,  reinstated,  I  woxQd  not  say  it  was 
superseded. 

Objection  overruled. 


The  debt  to  the  former  petitioner,  Witthowihi^  was 
£284  6«.  9^.,  due  on  a  judgment  of  the  Supreme  Court ; 
and  the  alleged  act  of  insolvency  was  the  not  pointing  out 
sufficient  property  to  satisfy  that  judgment  when  thereunto 
required.  The  defence  on  the  merits  was,  that  the  debtor 
had,  prior  to  being  required  to  point  out,  executed  an 
assignment  for  creditors  witUn  the  provisions  of  the 
^^Inwlvent  Ad.**  The  validity  of  this  deed  was  disputed, 
on  the  grounds — ^that  the  deed  was  not  open  for  inspection 
for  a  sufficient  length  of  time:  that  the  attestation  of  the 
magiBtrate  was  not  dated:  and  that  the  deed  contained 
provisions  that  the  trustees  were  to  receive  commission ; 
that  creditors  not  specified  in  the  schedule  might  be  paid ; 
that  the  Insolvent  might  retain  his  furniture  and  receive 
an  aUowanoe ;  that  after  execution  by  three-fourths  of  the 
creditors,  other  creditors  might  be  paid;  that  disputed 

(o)    JmU  p.  8. 
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^J5^^      debts  might  be  referred  to  arbitration ;  and  tbat  the  deed 
Iir^oLTBifOT.   should  operate  aa  a  release  by  creditors  signing  it. 

In  re 

Voir  DXB  Our.  adv.  tmU. 

HXYDB.  * 

JBs  parte 
Lbti. 

October  5.       ^^  JlTSTICB  MoLESWOBTH : — 

In  this  case  the  alleged  act  of  insolyency  is,  not  point- 
ing out  property  to  satisfy  an  execution.  The  defence 
of  the  debtor  is,  that  he  had  executed  a  deed  of  con- 
veyance in  trust  for  creditors,  which  operates  as  a  pro- 
tection under  the  ^'Insolvent  Act"  Mr.  Lowes,  on  behalf 
of  the  present  petitioners,  has  offered  seyeral  objectionfl 
to  the  validity  of  this  deed  of  assignment  as  affording 
the  debtor  protection. 

The  first  question  raised  is,  that  the  deed,  which  is 
admitted  to  be  signed  by  a  majority  in  number  and  value 
of  the  creditors,  did  not  lie  sufficiently  long  for  inspection. 
It  lay  in  the  office  of  the  solicitor  who  prepared  it  from  the 
14ith  of  August  to  the  25th.  The  advertisements  properly 
described  the  place  where  it  was  lying ;  and  there  is  no 
allegation  of  any  intention  to  evade  the  Act.  Although 
only  a  short  interval  elapsed,  I  do  not  think  I  can  say  that 
the  Act  was  not  complied  with. 

The  next  objection  is,  that  the  attestation  by  the  magis- 
trate is  not  dated.  There  is  nothing  in  the  Act  which 
requires  this,  and  I  do  not  see  why  I  should  impose  any 
such  condition. 

The  next  objection  is,  that  in  the  deed  there  is  a  provi- 
sion authorising  the  trustees  to  retain  a  commission  not 
exceeding  five  per  cent.  Now,  a  commission  of  this  kind 
is  reasonable.  People  are  not  to  be  expected  to  take 
trouble  of  the  kind  without  it.    There  is  nothing  illegal, 


INSOLVENGT,  BCCLKSIASTIGAL,  &  MATBIMOKIAL  GASES. 


81 


and  notbing,  I  tliink,  generally  indiBcreet  in  it.    The  51st         ^^^* 

section  of  the  "  Insolvent  Act^^  5  F«?.,  No.  17  (p),  proyidee  Ikbolvenct. 
that  in  the  case  of  trustees  elected  by  creditors,  they  may         7~ 
be  paid  a  commission.     I  therefore  do  not  think  that  a      Voir  dbb 

TT„_  ,--. 

provision  of  this  kind  for  a  reasonable  amount  of  remune-      ^    ^^ 
ration  to  the  trustees  invalidates  the  deed.  Isstl, 

The  next  objection  is,  that  the  deed  provides  for  some 
creditors  who  are  not  enumerated  in  the  schedule  to  it. 
The  *^  Insolvency  Statutey^  sec.  115,  requires  the  creditors 
to  be  named,  but  obviously,  in  a  great  many  cases,  it  is 
almost  impossible  for  a  person  to  know  who  all  his 
creditors  are ;  and  I  think  that  a  subsequent  provision  in 
the  statute,  section  119,  shews  that  it  was  not  intended 
that  the  provision  in  section  115,  as  to  naming  all  the 
creditors,  should  be  mandatory,  for  the  later  section  makes 
provision  for  setting  aside  the  deed  in  case  of  any  wilful 
and  material  omission.  There  is  no  allegation  here  that 
there  are  any  wilM  and  material  omissions,  and  I  think, 
therefore,  that  the  omission  of  some  creditors  from  the 
schedule  does  not  invalidate  the  deed. 

Then  comes  a  provision  that  after  the  deed  has  been 
signed  by  three-fourths  in  number  and  value  of  the 
creditors,  the  majority  of  the  creditors  may  allow  his 
furniture  to  the  debtor,  and  make  him  allowances  for 
trouble  and  payments  of  various  kind.  Mr.  Lawes  insists 
that  a  deed  of  this  kind,  providing  for  a  contingent 
allowance  of  that  class,  is  invalid.  I  think  the  deed  would 
be  valid  if  allowiug  such  a  payment  absolutely ;  and  it  is 
not  rendered  objectionable  by  that  allowance  being  made 
subject  to  a  contingency. 

There  is  then  a  provision  that  after  three-fourths  in 
number  and  value  of  the  creditors  have  signed,  other 
creditors  maybe  paid.     This  is  rather  an  odd  provision; 

(l?)   See  also  No.  273,  sec.  62. 
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^]^^      tut  it  appears  to  me  to  be  no  more  objectionable  than  if  a 
IiraoLTBVor.    provision  was  made  for  payment  of  the  Insolrent  himself 
^rj^         under  similar  drcnmstances. 

Voir   DBB 

^^  ^^  The  next  objection  is  to  the  arbitration  clanse  as  to 
I'lvi.  disputed  debts.  Now,  clauses  of  this  kind  are  generally 
held  not  to  be  enforceable  either  in  law  or  equity ;  and  so 
far  as  the  provision  goes  to  authorise  trustees  in  paying  a 
dividend  which  is  thus  ascertained,  this  dause  is  subject  to 
the  same  provision  that  it  only  comes  into  effect  after 
three-fourths  have  signed,  and,  I  think,  is  as  much  pro- 
tected as  a  provision  under  such  circumstances  would  be 
for  a  payment  to  l^e  debtor  himself. 

The  last  objection  is  that,  by  the  deed,  each  creditor  who 
signs  thereupon  releases  his  debt.  I  do  not  think  the 
insertion  of  a  provision  of  that  kind  invalidates  the  deed. 
It  may  be  an  obstacle  to  obtaining  signatures,  but  I  think 
it  a  provision  which  may  be  inserted.  Questions  have 
arisen  before  the  Supreme  Court  as  to  whether  a  creditors' 
deed,  in  order  to  be  operative  as  a  release  of  the  debts  of 
those  who  do  not  sign,  should  purport  to  be  so.  This  deed 
does  not  purport  to  be  so,  and  it  is  unnecessary  for  me  to 
consider  that  question. 

Upon  the  whole,  I  think  the  various  objections  which 
have  been  urged  against  this  deed  of  assignment  are  not 
good,  and  that  this  order  niti  ought  to  be  discharged,  with 
costs. 


INSOLVEKCT,  ECCLBSIASTIGAL,  &  KATRIMONIAL  GASES. 


83 


Iir  SI  MATTHIAS  DUPONT  KINO,  as  Ifbolteot.        vi^ 

October  19, 26. 

XhE  estate  of  this  Insolvent  had  been  twice  seques-  Where  an  in- 
trated— first  by  order  of  15tli  November,  1861,  under  J^^^^^j^*^^ 
which  sequestration  the  Insolvent  had  obtained  his  certifi-  certificate,  and 
cate;  and  secondly,  by  order  of  4th  May,  1864.    The  whole  Sd^b^^d 
of  the  debts  on  each  sequestration  had  been  paid  in  full,  20*.  m  the  £, 
and  a  surplus  of  assets  handed  over  to  the  Insolvent,  on  proof  of 
who  had  also  obtained  his  certificate  under  the  second  ^,  and  of  the 

dne  insertion 
sequestration.  of  adver- 

tiBements, 
ordered  the 
Sir  Qeorge  Stephen  now  moved  for  an  order  releasing  estate  to  be 

from  sequestration,  the  estates  under  each  insolvency.  seqneetration. 

Cwr,  adv.  vuU 


Mb.  Jubtiob  Molbswobth. — ^The  circumstances  in  this  OetoUr  26. 
case  are  somewhat  imusual.  The  Insolvent,  at  the  time  of  *"'" 
incurring  his  liabilities,  appears  to  have  had  an  expectation 
of  receiving  a  large  sum  of  money  to  which  he  was 
entitled,  and  which  was  then  impounded  by  Chancery 
proceedings  in  England.  He  became  insolvent,  and 
returned  this  expectation  as  a  portion  of  his  assets.  He 
obtained  a  certificate  under  that  insolvency,  no  creditor 
having  proved  under  it ;  and  then  became  insolvent  a 
second  time.  It  appears  by  his  schedule  in  his  second 
insolvency  that  he  had  made  some  arrangement  satisfac- 
tory to  his  creditors  under  the  first  insolvency,  for  their 
payment.  Under  his  second  insolvency  he  returned 
similarly  his  expectations  of  this  property.  A  portion  of 
this  property  has  been  received  by  the  official  assignee 
imder  the  second  insolvency,  sufficient  to  pay  all  the  * 
creditors  under  it,  and  leave  a  surplus.  The  Insolvent 
obtained  his  certificate  also  under  the  second  insolvency, 

W.  W.  k,  a'b.      vol.  II. — I.E.M .  D 
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1865.         and  has  gone  to  England.     Application  is  now  made  to 

Insoltency.    release  bis  estate  from  both  sequestrations.    The  circmn- 

j  stances  are  very  peculiar.     I  have  myself  gone  through 

Kisa.        the  schedule  of  the  creditors  in  the  second  insolvency,  and 

I  find  all  to  have  been  paid  under  the  plan  of  distributioii 

filed  by  the  official  assignee.     I  have  also  the  affidavit  of 

the  solicitor  of  the  due  insertion  of  the  advertisements,  and 

that  all  the  creditors  who  have  proved,  have  been  satisfied. 

I  therefore  think  myself  warranted  in  making  the  order 

that  the  estates  shall  be  released  from  the  first  and  second 

sequestrations. 

Order  aecordmgly. 


November  25.   In   BE  WILLIAM  HAYDON,  AS  AUiEGED   IfbOLVENT. 
December  7. 


o 


Section  379  of  V>/RDEE  nisi  for  compulsory  sequestration, 
the  "  Common 
Lav)  Proce- 

dure  Statute"  Mr.  Billing ,  for  the  petitioning  creditors,  Messrs.  Jame$ 
ence'to'affir  McEtoan  Sf  Co.^  carrying  on  business  in  Elizabeth-street, 
davits  filed  in    Melbourne,  as  ironmongers,  moved  the  order  absolute. 

insolvency. 
The  langna^ 

of  that  section  Mr.  Lawes  took  a  preliminary  objection,  that  the 
only.  petitioning    creditors'  affidavit  of  debt   did  not  specify 

their  abode  as  required  by  section  879  of  the  ^^Oommcn 
Law  Procedure  Statute  1865,"  but  merely  described  them 
as  "  of  Elizabeth-street,"  which  might  not  be  their  abode 
at  all,  but  merely  their  place  of  business. 

Mb.  Justice  Molbswobth  considered  that  this  was  not 
good  as  a  preliminary  objection.  There  was  nothing  to 
shew  that  the  place  of  abode  was  improperly  stated. 

Evidence  was  gone  into,  and  it  appeared  that  Elizabeth- 
street  was  only  the  place  of  business  of  Messrs.  Jame$ 
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MeEwan  ^  Oo. ;  and  that  the  Melbourne  partners  in  the         1^^* 
firm  did  not  reside  there,  but  in  the  suburbs  of  Melbourne.    Insolyenot. 


Mr.  Lowes  renewed  his  objection,  aa  on  the  evidence  it 
appeared  that  the  affidavit  did  not  state  the  place  of  abode 
of  the  penons  making  the  affidavit. 

Mr.  Bittmg  submitted  that  the  rule  applied  solely  to 
affidavits  used  at  common  law. 

Owr,  adv.  vuli. 

Mb.  Jttbticb  MoIiBswobth. — I  do  not  consider  that 
the  section  of  the  ^^  Common  Law  JProeedwre  Statute"  has 
reference  to  affidavits  filed  in  insolvency;  and  even  if  I 
BO  held,  I  should  regard  its  language  aa  directory  only. 
The  words  of  the  section  are  not  of  the  stringent  nature 
of  those  which  were  acted  upon  m  In  re  Stepheneon  (q). 
The  objection  must  be  overruled. 

Bule  absolute  for  compulsory  sequestration, 

{q)    1  W.  &  W.,  I.  E.  &  M.,  114. 


In  re 
Havdov. 


December  7, 


Ik  bb  JOSEPH  BAEWICK,  as  Insolvebt. 


T 


HE  Insolvent's  estate  was  compulsorily  sequestrated 
on  13th  July,  1865.  He  now  applied  by  petition  for  the 
release  of  his  estate  firom  sequestration,  alleging  consent 
by  the  petitioning,  and  all  other,  creditors.  No  attempt 
had  been  made  to  effisct  a  composition,  under  section  42  of 
the  "Insolvency  Statute  1865."  The  petition  was  supported 
by  affidavits,  denying  collusion,  stating  that  the  release  of 
the  estate  was  expected  to  be  beneficial  to  the  Insolvent 
and  his  creditors,  that  the  consenting  creditors  were  his 
only  creditors,  and  verifying  their  written  consent.    The 

d2 


Deo.  1, 11. 

The*'Ineolf>efU 
Act"  contem- 
plates DO  other 
mode  of  releu- 
ing  an  estate 
from  seques- 
tration than 
that  provided 
by  sec.  42  of 
the  "ItuoU 
vency  SUUute 
1865." 

Stampe'e  Case 
[1  W.  &  W., 
I.  £.  &  M.,  11] 
fbUowed. 
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1865.         official  assignee  had  been  serred  with  notioe  of  the  appli- 
Ikbolyency.    cation,  but  did  not  appear. 

Babwioe.  Mr.  Lawes,  for  the  Insolyent,  submitted  that,  almough 
the  mode  of  obtaining  release  pointed  out  hj  the  Act  had 
not  been  followed,  the  Court  had  inherent  jurisdiction  to 
set  aside  its  own  order.  The  request  came  from  all  who 
procured  the  order  to  be  made,  and  were  affected  by  it. 
The  43rd  section  of  the  statute  shewed  that  other  orders 
releasing  the  estate  were  contemplated  besides  those 
procured  under  section  42.  The  transposition  of  the 
sections  on  consolidating  the  Insolvent  Acts,  was,  if  any- 
thing, less  favorable  to  the  construction  contended  for  than 
the  Acts  as  they  originally  stood. 

Mb.  Jxtstice  Moleswobth  suggested  that  Biampe^M 
Case  (r)  was  a  distinct  authority  against  the  petition. 

Mr.  Lowes  submitted  that  the  cases  were  distinguishable. 
In  that  an  abortive  attempt  at  a  composition  under  the 
Act  might  have  been  made,  and  the  order  refused  on  that 
ground.  Here  no  composition  was  attempted,  and  the 
application  was  made  imder  the  general  jurisdiction,  not 
under  the  Act.  He  cited  Ex  parte  Lurford  (t),  Ex  parie 
Duckworth  (t),  and  Ex  parte  Farher  {v), 

Mb.  Jxtsticb  Moleswobth. — ^The  principal  difficulty  is 
this.  A  trust  has  been  created  for  all  persons  who  were 
creditors  of  the  Insolvent  on  the  18th  July.  Can  I  defini- 
tively say  that  there  were  no  other  persons  creditors  on  that 
day  besides  those  now  before  the  Court?  I  shall  reserve 
judgment. 


(r)    1  W.  &  W.,  I.  S.  &  M.,  11.         (Q    16yflB.,110. 
(«)  Fon'8.  B.  C,  261.  (v)   8D.&Ch.,  112. 


mSOLVENCT,  ECCLESIASTICAL,  ft  HATRIMOHIAL  CASES. 


37 


Mb.  Justiob  Molesitobth. — In  this  case  an  application         ^^^* 
has  been  made  to  release  the  estate  &om  sequestration,    iNBOLYBircT. 
upon  the  consent  of  all  the  creditors  who  haye  proved.         J 
The  sequestration,  which  was   only  on  18th  July  last,      Babwiok. 
necessarily  created  a  trust  for  all  the  creditors ;  and  if  I    2>«c«»5«r  11 
were  now  to  release  the  estate  from  sequestration  upon 
affidavits  that  there  are  no  other  creditors,  I  would  incur 
considerable  risk  of  some  other  creditors,  who  have  not  as 
yet  heard  of  the  proceedings,  afterwards  coming  forward 
and  claiming.    The  "In9oU>ent  Act'*  seems  not  to  con- 
template  any  other  means  of  releasing  an  estate  from 
sequestration  than  that  provided  by  the  42nd  section  of 
the  present  Act.    That  was  decided  some  years  ago  in  the 
case  of  lie  SUmpey  and  I  think  it  better  to  adhere  to  that 
decision,  and  leave  the  matter  to  be  dealt  with  under  the 
course  prescribed  by  that  section.    The  consolidation  Act 
has  somewhat  strengthened  the  argument  against  granting 
such  applications  as  the  present.    Under  the  former  state 
of  the  law,  there  was  a  clause  in  the  original  ^^Imolvent 
Ajci"  providing  for  compositions ;  and  a  clause  in  a  subse- 
quent Act  declaring  that  upon  estates  being  released  &om 
sequestration  all  the  property  shoidd  revest  in  the  Insol- 
vent.     Those    clauses    are    now   brought    in   immediate 
juxta-position ;  and  the  new  Act,  placing  those  clauses  in 
consecutive  order  and  treating  them  all  as  imder  the  head 
of  '' Meetings  of  creditors,*'  seems  to  afford  a  stronger 
argument  than  the  previous  Acts,  as  to  the  only  means  of 
releasing  an  estate  from  sequestration  being  by  composition, 
as  provided  for  by  the  42nd  section.    I  therefore  think  I 
am  bound  to  refuse  the  present  application,  leaving  the 
parties  to  proceed  under  that  section. 

Jpplicaiion  refused. 
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vi?^       Ik  the  Goods  op  BODY  HEPFEBNAJ^^,  Dkck^id. 

I^hruary2,9. 

Ezecntora  X  HE   deceased  left  a  will,  appointing  two  executon. 

to  ^^  out  ^®  application  for  probate  haying  been  made  by  tbem, 

probate,  a  ere-  McOracken,  a  creditor,  proved  bis  debt  before  the  Master; 

hiBdebt»^and  ^^^  obtained  from  the  Judge  an  order  for  a  smnmoiiB 

obtained  a  calling  on  the  executors,  widow,  and  next  of  kin,  to  accept 

administration  or  refiise  probate  or  administration,  cum  testamento  annexo, 

e.  t.  a.,  which    Qp  shew  cause  why  such  administration  should  not  be 

was  dnly  ^ 

advertised.        granted  to  MeCfraoken.  This  summons  was  duly  advertised; 

^^r*^-   «.dBul«equentiy  to  i^pnbUcation.a.d  before  the  appHoa. 

advertised        tion  could  be  made  to  the  Court,  one  of  the  executors  gave 

oation  for^roo-  notice  by  advertisement  of  his  intention  to  apply  for 

bate,  and,  by      probate, 
reason  of  the 
vacation  inter- 

vening,  was  y[^  j  j^  Stephen  now  moved  for  a  grant  of  administra- 

ready  to  move,     ,  '^  ° 

as  soon  as  the    tion,  cum  testamenio  anneao,  to  MeOracken,  but  offered  to 

Seld  that     ^thdraw  such  application  in  favor  of  the  executor,  upon 

although  not     his  paying  the  costs  already  incurred  by  McOraoien :  In  re 

expressly  pro-     m.  *  ^  /   \ 
vided  for  by       -^^W^  C"')- 
the  rules,  a 
creditor  might 

appljr  for  Mr.  Holroyd  moved  for  a  grant  of  probate  to  PaMeh 

tri'^^l  Aforfkww,  one  of  the  executors  named  in  the  will,  leave 

the  executor  being  reserved  to  the  other  executor  to  come  in  and  prove ; 

for  probate,  ^  ^^^  submitted  that  the  executor,  being  in  a  position  now  to 

and  that  cita-  take  out  probate,  the  creditor  had  no  locus  standi  before  the 

tisement  was  Court ;  and  he  (Mr.  JSoVroyd)  was  not  instructed  to  consent 

sufficient;  but  to  the  payment  of  his  costs, 
that  the  execu-  '^  •' 

tor  now  inter- 

L^iSlirpro-       Mr.  j:  JF:  5fepA«,  in  reply. 

bate,  and  -    Our.  ado.  tndt, 

c'S^"^^  (")    1  W.  4  W.,  I.  E.  4  M..  17. 

without  paying  the  creditor's  costs. 

SembU,  &at  the  Court  has  power  in  such  a  case  to  grant  probate  to  the  cxecator,  con- 
ditionally upon  payment  of  the  creator's  costs. 
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Mb.  Justice  Moleswobth. — In  tliis  case  an  application  1865. 

is  made  by  Mr.  McOraeJceny  a  creditor  of  the  deceased,  for  Ecclesias- 

administration  cum  testamento  annexo:  and  another  appli-  tical. 

cation  by  one  of  the  executors,  Mr.  Mornane,  for  probate  In  thegoodi  qf 

of  the  same  will,  saving  the  rights  of  the  other  executor.  ^'^^^^^' 

Mr.  McOrachen  does  not  object  to  the  latter  application  February  9. 
being  granted,  but  insists  that  it  should  be  coupled  with  the 
condition  of  providing  for  the  costs  which  he  has  incurred. 

The  testator  died  24th  July,  1864.  November  16th, 
1864,  Mp.  McCracken^9  solicitor  applied  to  another  soli- 
citor, as  acting  for  the  executors,  for  a  settlement,  and  was 
informed  by  him  that  one  executor  would  not  act ;  and, 
unless  he  heard  shortly  to  the  contrary,  he  might  assume 
that  Mr.  Mornane  woidd  not.  Mr.  McOrackerCi  solicitor 
afterwards  applied  for  a  copy  of  the  will,  intimating  his 
intention  of  taking  proceedings  on  his  behalf,  and  was 
again  told  that  he  should  be  informed  in  a  day  or  two 
if  Mr.  Mornane  intended  to  act.  Mr.  McOrachen^ e  solicitor 
then  (28th  November)  got  a  copy  of  the  vrill,  obtained  the 
Master's  certificate  of  the  debt,  and  (16th  December,  1864) 
obtained  an  order  &om  me  in  chambers  for  a  summons,  to 
be  advertised,  calling  on  the  executors,  widow,  and  next  of 
kin,  within  fourteen  days  of  publication,  to  bring  in  the 
will,  and  accept  or  refiise  probate  and  execution,  or  take 
administration  ctm,  testamento  anneao,  or  shew  cause  why 
such  administration  should  not  be  granted  to  McOracJeen. 
This  order,  as  for  a  creditor,  is  similar  to  one  which  I  made 
in  In  re  Brasher  (23rd  July,  1863),  being  not  expressly 
provided  for  by  the  general  Eules  of  Court,  cap.  viii.,  but 
necessary  to  supply  an  omission  in  them  of  an  express 
remedy  for  a  creditor  whose  debtor  has  died,  leaving  a  will, 
and  seems  to  me  to  be  a  warrantable  compound  of  pro- 
ceedings under  the  4th  and  6th  rules. 

The  Act  16  FJ(?.,  No.  10,  sec.  15,  gives  the  Court  power 
to  commit  letters  of  administration,  with  the  will  annexed, 
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1866.        of  the  goods  of  any  person  making  a  will,  where  the 

EocLESUB*     executor,  being  dulj  cited,  should  not  sue  forth  probate 

^^^'        — ^with  reservation,  neyertheless,  of  a  power  to  revoke 

In  the  goods  of  administration,  and  grant  probate  to  the  executor,  after- 

*    wards  suing  it  forth;  so  that  if  administration  were  granted 

to  Mr.  MoCracJceny  it  should  be  so  defeasable. 

It  has  been  objected,  on  behalf  of  the  executor,  that 
such  administration  cannot  be  granted,  unless  the  executor 
has  been  cited  otherwise  than  by  mere  advertisement ;  but 
in  the  case  of  persons  interested  under  a  will,  rule  4, 
of  cap.  vlii.,  coupled  with  the  form  in  the  schedule,  treats 
citation  bj  advertisement  as  sufficient — ^and  this,  I  think, 
was  within  the  power  of  the  Court  under  the  Act ;  and, 
similarly,  advertisement  should  suffice  in  the  case  of  a 
creditor.  Generallj,  as  to  this  particular  will,  it  provides 
for  payment  of  debts;  so  that  Mr.  McCrachen  was 
interested  in  it  under  the  fourth  rule.  If,  therefore,  the 
executor  did  not  intervene,  I  should  feel  warranted  in 
granting  Mr.  McCrachetCs  application.  But  Mr.  Momane 
being  disposed  to  take  probate,  prepared  for  doing  so  by 
advertisement  on  the  5th  January,  and,  in  consequence  of 
the  suspense  of  business  during  the  vacation,  ia  c'eady,  as 
90on  as  Mr.  McCrachen^  to  make  his  motion. 

I  have  been  referred  to  some  expressions  I  used  as  to 
costs  in  Twiefs  Case,  and  am  incli&ed  to  think  that  in  the 
present  case,  I  would  have  the  power  of  making  the  grant 
to  the  executor  conditional  upon  payment  of  the  costs 
incurred  by  the  creditor ;  but  I  do  not  think  I  should  in 
this  instance.  From  the  time  of  the  year  at  which  the 
advertisements  were  inserted,  both  parties  are  in  a  position 
to  move  at  the  same  time.  But,  besides  that,  no  direct 
^application  was  made  to  the  executors  to  express  their 
intentions,  before  Mr.  McCraeken*8  proceedings.  I  have 
strictly  no  evidence  that  the  application  made  to  the 
gentleman  wbo  appears   for  them  as   proctor  now,  was 
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comnmiucated  to  them,  or  that  he  then  was  authorised  to  ^S^- 

act  as  their  agent  in  the  matter.     I  cannot  practically  say  Eoolbsias- 

ihat  if  a  direct  application  was  made  to  Mr.  Momaney  to  ^^'^^ 
express  his  intention  as  to  probate,  it  would  not  haye  in  ihe  goods  of 

produced  a  distinct  determination  by  him,  to  which  he  Hiffkbhtas. 
would  have  adhered  without  wavering. 

I  grant  the  second  application;  and  make  no  order  on' 
the  first. 


Ih  thi  Gk)0])B  Aim  uiTDBTisEn  Eeal  Estate  op^  JAMES 
HENDERSON,  Deoeased,  Iettsbtate; 

AND 

If  thx  Goons  akd  uimEyisED  Beaii  Estate  of  JOHN 
DICKSON,  DEOEASEn,  Isttestate. 


M 


X^h.  9, 13. 


.E.  J.  W.  STEPHEN,  in  the  first  of  these  cases,  Real  estate 
moved  for  a  grant,  to  the  widow  of  the  deceased,  of  letters  deceased  as  a 

of  adnunistration  of  the  personal  estate,  and  a  rule  to  mortgagee 

^  only,  does  not 

administep  the  real  estate.    A  portion  of  the  real  estate  of  come  within 

which  the  intestate  died  seised,  was  vested  in  him  as  a  r^J/'^|J^^ 

mortgagee.      \Molesworthy  J. — ^All  these  materials  are  in  Act,**  Ko.  280. 

one  affidavit.     I  have  generally  made  two  separate  rules.]      in  all  cases 

There  is  nothing  in  the  Act  to  prevent  its  heing  drawn  up  t*»ere  shoold 

,  .«  J ,  ,,  be  separate 

m  one  order ;  or,  if  two  orders  are  necessary,  the  same  proceedings 
affidavit  may  be  used  as  the  foundation  of  each,  if  it  is  ''^f  obtainmg 

administration 

thought  more  convenient  to  keep  the  orders  distinct.  of  personal 

estate,  and  of 
real  estate 

Mb.  Justice  Moleswobth. — I  will  make  an  order  for  nnder  the  Act 
administration  of  the  personal  estate,  and  reserve  the  con-  g^pamte  rcQes 
sideration  of  the  real  estate.  obtained ;  and 

the  real  and 
personal  pro- 

Mr.  LaweSy  in  the  second  case,  moved  for  a  grant,  to  the  J®'^^??!^ 
next  of  kin,  of  letters  of  administration  of  the  personal  tered  nnder 

separate 
bonds. 
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1865.         estate,  and  a  rule  to  administer  the  real  estate;  and  applied 

EooLEsiAs-     that  the  same  bond  might  be  held  to  apply  to  both  classes 

™^'        of  property. 

In  the  ffood*  Our.  adv,  tmli, 

find  real  etiaU  

Hekdbbsoh 

In  the  goodt       ^^  HoKOB  now  gave  judgment  in  both  these  cases  to- 

a^realeitaU  gether,  as  foUows  :— 
DiOKfloir. 

I^lruaini  18  "^  *^®  ^^®  ^^  Sendersott,  Mr.  Stephen  moved,  under  the 
new  Act,  No.  230,  for  an  order  to  administer  the  real 
estate.  There  was  an  application  to  administer  the 
personal  estate,  and  it  was  sought  to  couple  with  it  an 
application  for  the  administration  of  the  real  estate,  the 
real  estate  being  vested  in  the  deceased  as  a  mori^agee. 

Now,  in  the  first  place,  I  do  not  think  that  the  Act 
applies  to  trust  property  in  which  the  deceased  was  not 
beneficially  interested ;  and  I  think  that  mortgages  should 
be  regarded  as  following  the  same  rule ;  and  that  where 
the  real  estate  is  vested  in  the  deceased  only  as  a  mort- 
gagee, it  does  not  come  within  the  Act.  Otherwise  there 
would  be  this  anomaly,  that  the  two  kinds  of  property 
would  have  to  be  administered  in  a  difierent  manner; 
because  the  property  to  be  administered  under  this  Act,  is 
to  be  administered  as  equitable  assets,  share  and  share 
alike,  amongst  all  the  creditors,  whereas  the  mortgage 
money  must  be  administered  as  legal  assets.  Therefore 
I  refuse  to  grant  a  rule  as  to  that  part  of  the  real  estate. 

Then  a  question  is  raised,  assuming  that  I  grant  a  rule 
as  to  the  other  real  estate,  whether  two  rules  are  necessary. 
The  same  question  was  raised  incidentally  by  Mr.  Zawei, 
while  moving  in  the  matter  of  Dickson,  I  should  say  that 
in  all  cases  it  is  necessary  to  have  separate  rules  and  pro- 
ceedings for  the  administration  of  personal  estate,  and  of 
real  estate  under  this  Act.    Although  the  Act  No.  280  may 
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make  the  administratioii  of  real  estate  the  Bame  as  tliat  of  1^^* 

personal  estate,  they  arise  under  separate  jurisdictions,  and  Eoolxsiab- 

iherefore  cannot,  I  think,  be  coupled  together  in  one  rule.  tioai. 

I  am  fortified  in  that  opinion  by  the  6th  section  of  the  Act,  in  the  goodt 

which  appears  to  contemplate  separate  proceedings.     I  <w»^  **«^«»^«*» 

shall  therefore  require,  in  both  these  cases,  that  the  real  Hbudbssok 

and  personal  estates  should  be  administered  under  separate  j^  thTgoodw 

rules.     The  precise  application  of  Mr.  Latoes  was,  that  the  ondrealutate 

one  bond  might  answer  for  both  the  real  and  personal  Diossoir. 
estate ;  but  for  the  same  reason  I  think  that  the  real  and 
personal -property  should  be  administered  under  separate 
bonds. 


Iir  TKB  SsAL  Estate  or  W.  EOSS  SFTHEBLAND, 

D£0]LA.ssn,  Iktsbtatx. 

-|l  ^  March  9, 10. 

iu.B.  c/l  W.  STEFHEN  moved  for  a  rule  to  administer  Property  held 
real  estate  of  the  deceased,  partly  held  under  the  ordinary  ^^^^^^^ 
law,  and  partly  held  under  the  ^^Beal  Froperty  AoV^  Property 

Aot»  and 
partly  under 
Cwr,  adv.'vuU.  the  old  law, 

ooght  not  to 

be  Qoapled  in 

Mb.  Justice  Molebwobth. — ^The  order  sought  is  to  one  order  for 

_  ,  adminutra- 

embody  in  one  rule  property  which  was  held  partly  under  tion. 

the  "Real  Property  Aci,^  and  partly  under  the  old  law.     I      ^    7".^ 

do  not  think  I  ought  to  couple  the  two  kinds  of  property 

in  one  order.     The  order  made  luider  the  "  Beal  Froperty 

Act,*'  No.  223,  is  for  the  preservation  of  title,  which  is 

purely  a  title  on  the  register ;  but  under  the  Act  No.  230, 

the  title  wotdd  be  transmissible  in  the  ordinary  way.     The 

Bchedules  in  the  two  Acts  are  also  different.    The  order 

under  the  "Real  Proper^  Act'^  designates  the  land  which 

is  intended  to  be  affected;  while  the  order  under  the  other 

Act  does  not.    It  would  be  only  creating  a  confusion  of 

title  if  the  two  orders  were  coupled  together.    There  are, 

However,  sufficient  materials  before  me  to  make  two  distinct 

orders.  Orders  ocoardMigly, 
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Ik  thb  Goods  of  THOMA.S  MoYEA,  Degeabsd, 

IinEBTATE. 


1866. 


MURRAY  V.  ATTKEN. 

Sept.  7, 11, 2a 

On  the  re-         J-  SOMAS  McVEA  liaving  died,  letters  of  administration 

wSwtotiol  ^^  ^  ®^***®  ^®^  ^^  ^^*^  February,  1868,  granted  to  his 
after  a  pro-  widow,  Alexcmdrma  McVea;  and  Thomas  Aithen  joined 
under"i^.  125  ^  *^®  administration  bond,  as  one  of  her  sureties.  Subse- 
sec7,  based  quently  she  married  Walter  Murray;  and,  by  an  ante 
tion,  the  wife's  nuptial  settlement,  all  her  property  derived  from  her 
separate  pro-     former  husband  was  settled  to  her  separate  nse.    Sometime 

perty,  acquired  , 

durmg  the        after  her  second  marriage,  Murray  deserted  her,  and  she 

ooma*the  OTo-  ^^**i^®d  ^  protection  order  under  No.  125,  sec.  7.  During 
perty  of  the  the  desertion  she  carried  on  business  as  a  feme  sole,  and 
is^ot  withS  l^ecame  indebted  to  Aitken  in  the  sum  of  £300.  Afterwards 
the  protec-  cohabitation  with  her  husband  was  resumed,  and  continued 
and  the  wife  '  ^u^til  her  death,  at  which  time  AUken^s  debt  remained  un- 
havii^  die^,  paid.  Thereupon  Aitken  gave  notice  of  an  intended  appli- 
tion  by  the        cation  by  him  for  letters  of  administration  de  honii  non  of 

husband  is  McVea's  estate,  to  which  no  caveat  was  lodged.  Murray 
necessary  to  '  .       . 

•nable  him  to  also  gave  notice  of  an  intended  application  by  him  for  let- 
Administra-  ^^  ^^  administration  to  his  deceased  wife's  estate.  Aitken 
tion  de  bonis  lodged  a  caveat  to  this  application,  and  hence  the  suit  of 
a  surety  of  the  Murray  v.  Aithen,  The  case  first  came  before  the  Court 
^'•^^f^"  ^poii  ^^  ^  parte  application  by  Aithen^  pursuant  to  his 
who  had  died,    notice. 

Mr.  J.  W.  Stephen  for  the  motion. — ^The  Court  is  unfet- 
tered in  its  discretion  as  to  whom  administration  shall  be 
granted  to,  and  Aithen,  as  surety  under  the  first  adminis- 
tration, has  a  sufficient  interest  to  entitle  him  to  adminiB- 
tration  de  hanie  non.  The  affidavits  state  that  McVea  left 
no  relative  in  the  colony,  and  no  caveat  has  been  lodged. 
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Mb.  Justice  Molsbwobth. — I  am  told  the  Eccleaiatical         l^^* 
suit  of  Murray  v.  AUken  is  Bet  down  for  Monday.     I  wiU     Eoolbslui- 
postpone  my  decision  on  this  application  until  after  then*  ^i^l^ 

In  the  goods  of 
MoVba. 


Mtjbsay 

V, 
AlTEXV. 

The  suit  of  Murray  v.  AUken  now  came  on  to  be  heard.   ^   .•~r~  ,, 

S€pt6tno6r  ll. 
The  Defendant  pleaded  that  the  deceased  lefb  no  estate, 

except  such  as  vested  in  her  as  administratrix  of  her  former 

husband,  and  that  he,  the  Defendant,  was  one  of  the  sure- 

ties  to  her  administration  bond ;  also  that  he,  the  Defendant, 

was  a  creditor  of  the  deceased  for  £800. 

Mr.  Zcfwes  for  the  Plaintiff. — Under  the  protection  order 
the  earnings  of  the  deceased  during  the  separation  became 
her  separate  estate,  and  the  return  to  cohabitation  did  not 
alter  the  character  of  the  property  thus  acquired.  This  is 
expressly  proyided  by  the  Act  No.  125,  sec.  11,  to  which 
see.  7  refers. 

Mr.  J,  W.  Stephen  for  the  Defendant. — ^The  proviso  at 
the  end  of  section  11  only  applies  to  the  case  of  a  judicial 
separation,  not  to  desertion.  Property  acquired  by  a  wife 
during  desertion  is  only  held  by  her  as  a  feme  iole  during 
the  desertion,  but  on  a  resumption  of  cohabitation  it  becomes 
the  property  of  the  husband,  as  in  the  case  of  an  original 
marriage. 

Mr.  Zawee  in  reply. — ^The  question  of  whether  there  is  a 
separate  estate  or  not  is  not  material,  for  the  husband  is 
entitled  to  administration,  and  will  be  the  proper  person  to 
contest  that  point  as  her  administrator.  Until  an  adminis- 
trator is  appointed,  there  is  no  person  to  contest  the 
point. 

Our.  adv,  vuU. 
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1866.        ]^^^  Justice  Molsbwobth: — 

EOCLSSUS- 

"^^*  This  was  an  application  made  by  Mr.  Stephen  far  adminii- 

Inihegoadtqf  tration  de  bonif  non  of  a  deceased  Thonuu  MeVea;  and 

_^       another  case  connected  with  it,  Murray  v,  Aithen,  was  heard 

HuBBAT       as  a  trial  in  the  Ecclesiastical  jurisdiction.    The  application 

AzTEiir.       ^^^  ^^^  administration  de  bonis  non  is  to  a  person  who  was 

^^/~7"  surety  for  the  original  administratrix,  and  who,  in  order  to 

indemnify  himself,  seeks  to  clothe  hinfuiAlf  with  the  character 

of  administrator  de  bonis  nan  to  the  original  intestate.  The 

original  administratrix  nuurried  a  man  named  Murrojf,  and 

before  her  marriage  a  settlement  was  executed  by  which 

the  principal  portion  of  her  property  derived  from  her 

former  husband  was  settled  to  her  separate  use,  with  an 

ultimate  limitation  in  the  event  of  her  death,  which  has 

occurred,  to  her  next  of  kin  excluding  her  husband.    1^ 

and  her  husband  Murray  disagreed,  he  deserted  her,  and 

she  obtained  a  protection  order  under  the  '^ Divorce  Aoi" 

Afterwards  cohabitation  was  resumed  between  them,  and 

the  first  and  most  difficult  question  which  I  have  to  dispose 

of  is,  whether  in  such  a  case  on  cohabitation  being  resumed 

the  wife's  separate  property  becomes  the  property  of  her 

husband,  as  in  the  case  of  an  original  marriage.    Section  7 

of  the  ''Divorce  AM,''  26  Vic.,  No.  126,  says— "  If  any  such 

''  order  of  protection  be  made,  the  wife  shall,  during  the 

''  continuance  thereof,  be  and  be  deemed  to  hare  been, 

''  during  such  desertion  of  her,  in  the  like  position  in  all 

"  respects  with  regard  to  property  and  contracts,  and  soing 

''  and  being  sued,  as  she  would  be  imder  this  Act  if  she 

''  obtained  a  decree  of  judicial  separation."    Then  the  11th 

section  provides,  in  the  case  of  a  judicial  separation,  that 

the  wife  shall  be  considered  as  a  feme  sole  with  respect  to 

property  of  every  description — ''  And  on  her  decease  the 

"  same  shall,  in  case  she  shall  die,  go  as  the  same  would 

''  have  gone  if  her  husband  had  been  then  dead;  provided 

"  that  if  any  such  wife  should  again  cohabit  with  her  hus- 

'^  band,  all  such  property  as  she  may  be  entitled  to  when 
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**  sucli  cohabitation  sliall  take  place,  shall  be  held  to  her         ^^^' 
^  separate  use,  subject,  however,  to  any  agreement  in  writing     Eoolxsias- 
"  made  between  herself  and  her  husband  whilst  separate."         ^i^' 
Thus,  howeyer  difficult  it  might  be  to  work  it  out  in  the  Inihegoodtof 
case  of  a  judicial  separation,  I  apprehend  upon  resumption       Mo^ba. 
of  cohabitation,  in  some  way  or  other,  by  fastening  a  trust       Mitbbat 
upon  the  husband  or  otherwise,  the  woman  would  be  entitled       ArrozH. 
to  the  property  acquired  during  separation  to  her  separate 
use;  but  I  do  not  think  the  concluding  words  of  the  7th 
lection,  referring  to  the  case  of  a  judicial  separation,  would 
eitend  to  this  proyision  at  the  end  of  the  11th  section.  What 
seems  to  me  to  put  the  question  beyond  doubt  is  found  in 
the  48th  section,  which  proyides  with  reference  to  persons 
who  shall,  in  reliance  on  any  such  order,  have  dealing  with 
a  woman  who  is  separated ;  and  which  seems  to  me  to  take 
for  granted,  in  so  far  as  persons  dealing  with  the  woman 
are  concerned,  that  if  at  the  lame  of  paying  any  money  they 
liaye  notice  of  the  resumption  of  cohabitation,  they  shall 
not  be  protected,  regarding  it  then  as  the  husband's  pro- 
perty, whereas  on  the  other  hand  if  in  ignorance  of  the 
renewal  of  cohabitation  they  make  such  a  payment  they  are 
protected.    This  appears  to  me  to  Aimish,  in  addition  to 
the  inferences  I  would  draw  from  the  antecedent  sections, 
a  reason  for  saying,  that  the  resumption  of  cohabitation, 
after  a  protection  order  based  upon  desertion,  places  the 
parties  in  the  same  position  as  to  liabilities  and  rights  of 
separate  property  as  in  the  case  of  a  man  and  woman  origi- 
nally marrying. 

The  application  in  the  suit  is  to  grant  the  husband  ad- 
mioistration  of  the  wife's  separate  property.  Mr.  Laives 
has  argued  that  upon  an  application  of  this  kind  it  is  not 
niaterial  to  discuss  whether  there  is  any  property  upon 
which  the  order  can  operate,  and  so  I  should  hold  in  ordi- 
iiaiy  cases  of  the  graat  of  probate  or  administration,  but 
this  is  an  application  for  administration  limited  to  this 
Beparate  property.    With  reference  to  the  property  which 
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1866.        yf2a  rendered  her  separate  properly  by  the  marriage  settile- 

EooLBsiAs-    inent,  in  the  events  which  have  occurred,  the  husband  has 

^^^*        no  interest  whatever  in  it.    As  to  her  separate  property 

In  ihegoodM  of  under  the  protection  order,  I  think  as  soon  as  cohabitation 

HoYba.       ^^^  resumed  the  husband  had  the  ordinary  rights  of  a  huB- 

HimaA^T      band  over  his  wife's  property,  and  it  became  his,  and  he 

j^p^^jv.       'DLBeA  not  now  seek  it  as  her  administrator.    There  will  be 

under  the  particular  circumstances  of  this  case,  perhaps,  a 

good  deal  of  material  for  litigation,  as  between  the  adminiB- 

trator  de  bonis  non  of  the  first  husband  and  the  subsequent 

husband.    That  I  must  leave  to  be  dealt  with  as  it  may 

arise  between  the  parties.    I  shall  make  the  order  in  the 

application  in  the  goods  of  Thomas  MeVea  for  the  grant  of 

administration  as  sought.    As  to  the  case  of  Mwrrai/  v. 

AUken,  I  refuse  the  application  as  unnecessary  as  to  part; 

and  as  to  the  other  part,  because  there  is  no  property  for  it 

to  operate  upon;  but  upon  the  whole,  I  do  not  think  it  a 

case  for  giving  costs.    The  matter  presents  a  good  deal  of 

difficulty  and  embarrassment. 
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IjT  THE  Belli.  Estatx  ot  BOBEBT  JACKSON, 


Mi 


.B.   J.    W.  STEFMHN  moved  for  a  role  to  admin-  A  role  to  ad- 

later  the  real  estate  of  the  deceased,  to  be  granted  to  the  ^^^^  y^  j^^ 

Curator  of  Intestate  Estates.    The  land  was  unoccupied,  be  granted  to 

and  not  fenced  or  cultivated ;  but  the  affidavit  stated  that  QQder  the  Act 

the  personal  estate  of  the  deceased  was  insufficient  for  pay-  J^  ^»  ■??• 
A 1  •     1  «  ^*"*  wiiOTe  buo 

ment  of  his  debts.  land  Ib  totally 

Cur.  adv.  vuU.  "T^T^ 

and  nnfenoed; 

■  and  it  is  no 

reason  for 

granting  snch 

Mb.  JuSTIOB  MoLSSWOBTH  : —  n>le.  tbat  th« 

landia 
required  for 

The  land  in  question  seems  to  be  open  land,  not  fenced  ^F^^^^^^ 

or  cultirated  at  the  time  of  the  death  of  the  intestate.         

The  Act  authorising  the  Curator  to  apply  for  a  rule  to  ^'«»^  28. 
administer,  expressly  limits  it  to  cases  in  which  the 
property  of  the  deceased  is  "liable  to  loss,  waste,  or 
injury."  (j?)  Here  there  is  no  allegation  of  any  such  lia- 
bility, but  the  Curator  is  desirous  of  selling  this  property 
to  prevent  the  loss  of  interest  upon  the  money  invested 
in  it.  I  do  not  think  the  loss  of  interest  is  ''  loss,  waste, 
or  injury,"  vrithin  the  Act.  If  so,  there  is  no  class  of 
property  in  which  there  would  not  be  a  liability  to  loss  or 
injuiy.  I  have  therefore  to  deal  with  the  case  of  land 
totally  unimproved  and  unfenced,  and  in  that  case  I  do  not 
think  there  is  any  ground  for  investing  the  Curator  with 
the  management  of  the  property.  I  think  it  is  no  reason 
for  granting  the  rule,  that  the  land  is  required  for  the  pay- 
ment of  debts.  As  to  that,  the  creditors  are  able  to  take 
care  of  themselves. 

Bute  refused, 
(w)    No.  280,  Sec.  12. 

W.  W.  A  a'B.      vol.  n. — ^I.B.M.  E 
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Ik   thb    Mattes    or   the    Ebtate    of    NICHOLAS 
^3!^  CHADWICK,  Deceased, 

October  26.  Ex  PARTE   J.    B.    BENNETT,  ExBCUTOB. 

November  10. 

A  testator         N  10  HO  LAS    CHADWICK,    deceased,    by    his   WiU 

domiciled  iJi        ,,,,,,     , 

New  South  devised  and    bequeatned  large  estates   and  property  in 

i^TOkited  an  Victoria  and  New  South  Wales,  in  favor  of  the  testator's 

executor  reri-  relatives,  giving  to  his  sister  an  annuity  of  £1,000  a  year, 

toria,  and  left  charged  upon  all  his  property ;  and  subject  thereto,  giving 

large  P®"0"J^  one  moiety  of  his  entire  property,  real  and  personal,  to  one 

colonies.    By  brother  for  life,  with  remainder  to  his  children;  and  the 

the  Rules  ^  other  moiety  to  another  brother  for  life,  with  remainder  to 

Court,  m  New      ^  •'  ' 

South  Wales,  his  children.  The  "WiU  contained  no  appointment  of 
Sowed"  com-  t^^s^^s,  but  the  testator  appointed  Mr.  J,  B.  Bennett, 
mission.  On  solicitor,  of  Melbourne,  his  executor,  and  he  had  acted  de 
application  hy  f<^to  as  trustee.      The  sister  wa«  resident  in  Victoria,  but 

the  executor,     Y^qW^  the  brothers  and  their  children  were  resident  in 

Order  made» 
allowmghim     Ireland.      The  executor  had   proved  the    wiU,  both  in 

the  same  rate  yjctoria  and  in  New  South  Wales,  and  now  moved  for 
of  commission  ^  ' 

on  the  person-  liberty  to  pass  his  accounts  in  the  Master's  office,  and 
torla!^  was  ^*^®  *  commission  allowed  him,  and  all  due  allowances 
allowed  in  New  made  to  him  in  the  passing  of  his  accounts. 

South  Wales;  ^  ° 

hut  without 

prejudice  to  ]^^  j;  jfr^  Stephen,  for  the  motion.    In  the  Eules  of  this 

the  rights  of  ,        -^  , 

the  persons       court  there  is  no  provision  enabling  an  executor  or  admin- 

interested.        istrator  to  pass  his  accounts  without  an  express  order  of 

the  court,  except  in  the  case  of  a  creditor  administrator. 

Any  other  administrator,  or  any  executor,  can  only  do  so 

"  when  lawfully  thereunto  required ;"  that  is  to  say,  when 

so  required  by  an  Ecclesiastical  suit.    As  to  the  allowance 

of  a  commission,  an  executor  in  New   South  Wales,  by 

the  "Rules  of  the  Supreme  Court    there,  is  entitled  to 

proper  commission   on  the  funds  recovered  by  him  for 

the  estate  (y).    In  this  Colony,  the  Bules  do  not  expressly 

(y)    Vide  FraoHce  of  the  8wp,  Ct,,  N.S,  W",,  by  Sir  Alfred  Siepheih 

ed.  1843,  p.  86. 
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gire  such  commission  to  any  executor  appointed  under 
the  will  of  a  testator.  The  only  law  in  force  in  "Vic- 
toria is  tlie  15tli  Vtc,,  No.  10,  sec.  16.  That  enables 
the  court  to  grant  to  executors  and  administrators 
"such,  commission  or  per-centage  as  shall  be  just  and 
reasonable  for  their  trouble  and  pains.'*  The  Bules  of  the 
Supreme  Court  of  New  South  "Wales,  which  were  in  force 
ia  "Victoria  till  superseded  by  the  rules  of  the  Supreme 
Court  here,  provide  for  the  present  as  well  as  for  other 
cases ;  but  the  rules  of  the  Supreme  Court  of  "Victoria 
omit  to  provide  for  commission  in  any  case.  A  certificate 
has  been  obtained  and  filed  in  this  Court,  &om  the  prothono- 
tary  of  the  Supreme  Court  of  New  South  "Wales,  certify- 
ing this  Court  of  the  practice  there,  and  of  the  scale  of 
commission  allowed  there. 

Our,  adv,  vuU, 


1865. 

ECCLSSIAS- 
TICAL. 

In  re 

Chadwick's 

MttcUe. 

Exparte 

BiKNSTT. 


Mh.  Justicb  Moleswobth: — 


November  10. 


In  this  case  an  application  has  been  made  on  behalf  of 
the  executor  of  the  testator,  whose  domicile  was  in  New 
South  Wales,  for  a  direction  to  the  Master  in  Equity  to 
allow  a  per-centage  or  commission  on  the  amount  of  the 
executor's  collections  in  "Victoria  in  passing  his  accounts. 
The  original  charter  under  which  the  Supreme  Court  of 
New  South  Wales  was  established,  contained  provisions 
authorising  the  payment  of  commission  to  executors  and 
administrators,  subject  to  Bules  which  might  be  promul- 
gated regulating  such  payments.  In  New  South  Wales 
Bules  were  framed  accordingly,  and  have  been  frequently 
acted  on ;  and  from  the  certificates  of  officers  of  the  Court 
of  New  South  Wales  as  to  its  practice,  I  gather  that  the 
amount  usually  allowed  is  a  commission  of  five  per  cent, 
on  small  amounts  recovered  with  difficulty,  and  two  and  a 
^f  per  cent,  upon  larger  amounts,  as  to  which  there  is  no 
difficulty.    At  the  time  those  Bules  were  promulgated, 


B  a 
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Melbourne  was  within  the  jurisdiction  of  New  South 
"Wales,  but  no  separate  Court  was  established.  The  Act 
constituting  the  Supreme  Court  of  Victoria  contains  words, 
similar  to  those  in  the  New  South  Wales  charter,  giving 
power  to  make  orders  for  payment  to  executors  and  admin- 
istrators of  such  commission  or  per-centage  as  shall  be  just 
and  reasonable,  but  practically  this  authority  has  not  been 
acted  upon,  except  in  some  instances  in  which  the  Master 
has  allowed  commission  to  persons  who  have  taken  out 
letters  of  administration  as  creditors.  In  ordinary  cases 
the  power  has  never  been  exercised. 


I  felt  doubtftil  whether  I  ought  to  make  the  present 
case  an  exception  to  the  general  rule,  and  allow  in  this 
instance,  what  has  never  been  allowed  before;  but, 
although  the  sum  collected  is  large,  and  little  trouble 
has  been  incurred,  I  think  that  I  should  make  the  allow- 
ance, having  regard  to  the  fSsu^t  that  the  testator's 
residence  was  in  a  colony,  where  such  an  allowance 
was  the  ordinary  reward  of  an  executor.  I  must  take 
him  to  have  contemplated  that  his  executor  would  be 
dealt  with  like  other  executors  in  New  South  Wales;  and 
that  he  would  have  the  same  advantage  both  as  to  property 
in  New  South  Wales  and  in  Victoria.  I  shall  tberefoie 
direct  that  on  the  proceeds  of  personal  estate  collected  in 
Victoria  (not  of  realty  and  personalty,  which  are  mixed  in 
the  accounts)  Mr.  Bennett  be  allowed  to  retain  a  commis- 
sion of  two  and  a  half  per  cent.,  without  prejudice  to  the 
rights  of  the  persons  interested. 
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Izr  TBI  Gh>ODS  07  SAMUEL  HICKSON,  Deceased.     Deoemb^is. 


I  Where  a 

N  this  case  an  Ecdesiafltical  suit  {Salfey  v.  QaU)  to  Plaintiff  in  an 

determine  the  right  of  rival  applicants  for  administration  ^ifhas^b^ 
had  been  determined  (11th  December)  in  favor  of  the  t«ned  a  decree 
Plaintiff,  but  the  decree  had  not  as  yet  been  drawn  up.         tration,  the' 

decree  should 
DA  tflilceii  out 

Mr.  Lawet  now  moved  for  a  grant  of  letters  of  adminia-  and  the  FUin- 
tration  to  the  Plaintiff  in  that  suit.  il  fo?tte  Xt 

of  the  letters. 

Mb.  Justice  Molbswobth. — I  think  that  the  practice  i>^ore\he°  ^°^ 
ought  to  be  that  the  decree  should  be  taken  out,  and  that  decree  is 
jou  should  move  upon  that.    That  is  the  only  formal  way  irregular.' 
in  which  the  matter  can  be  brought  before  me.    I  think 
the  decree  ought  to  be  taken  out  before  any  application  is 
made. 

Motion  refused. 


Ik  Bb  JOHN   WOSJ&KS  DIXIE'S  Estate,  mjstd  the 

Act  No.  280.  October  12. 

p.*.  Bee.  14,  23. 

X  HE  deceased  was  shortly  before  his  death  employed  as  The  Court  has 

depk  to  the  trustees  of  the  Ballarat  Cemetery.    Defalca-  ^^/^''gso' 

tions  having  been  discovered  in  his  accounts  which  he  was  sees.  21  and  22, 

called  upon  to  make  good,  he  wrote  to  the  trustees  entreat-  Jhe^  clainTof  a 

ing  that  he  might  be  spared  public  exposure,  promising  to  creditor  seek- 

i^ay  the  money  due,  and  placing  at  the  disposal  of  the  Jl^n  the  intes- 
tate's estate. 
^ose  sections  are  intended  to  provide  for  cases  of  misconduct  by  the  Curator  j  but  not 
otherwise  for  the  administration  of  the  estate. 


^  An  agent  embezzled  from  his  employers.  His  offence  was  discovered  shortly  before 
^  death,  and  his  employers  applied  certain  property  of  the  agent,  placed  in  their  hands 
by  him  for  that  purpose,  in  reduction  of  his  debt. 

Semble,  that  they  might  prove  on  the  estate  for  the  balance,  although  they  had  not 
prosecuted  him  for  the  offence. 
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trustees  certain  mining  shares  wUch  they  accepted  and  sold 
for  £200,  reducing  his  debt  to  the  sum  of  £412  10«.  8J., 
which  was  unpaid  at  his  death  in  March,  1865. 

The  Curator  of  Intestate  Estates  obtained,  a  role  to  ad^^ 
minister,  and  his  estate  realized  £487  Is.  4id.  The  trustees 
applied  to  the  Curator  for  payment  of  the  sum  due,  but 
other  creditors  of  the  intestate  wrote  to  the  Curator  pro- 
testing against  payment  being  made  to  the  trustees;  who 
had,  as  they  contended,  lost  their  right  to  payment  by  having 
condoned  a  criminal  offence.  Under  these  circumBtances 
the  Curator  was  advised  that  he  could  not  safely  pay,  unless 
under  an  order  of  the  Court,  and  so  informed  the  trustees, 
who  accordingly  moved  for  a  rule  nisi  under  section  21  of 
the  Act  No.  230,  calling  on  the  Curator  to  shew  cause  why 
he  should  not  pay  the  debt. 


Mr.  cT*.  TF»  StepTien  for  the  Curator,  now  shewed  cause. 
The  Curator  will  not  be  protected  unless  the  Court  has 
jurisdiction  to  make  the  order,  and  if  there  be  money 
the  applicants  should  pay  costs.  The  trustees,  by  accept- 
ing and  selling  the  shares  in  reduction  of  the  debt,  shewed 
their  intention  to  condone  the  offence.  They  have  failed 
to  perform  their  duty  to  the  public  by  omitting  to  prose- 
cute, and  have  lost  their  remedy  at  law. 

Mr.  Lawes  for  the  rule.  The  Court  has  jurisdiction  in 
the  present  case.  There  being  no  right  to  sue  without  ob- 
taining leave  from  the  Court,  the  21st  section  is  properly 
resorted  to,  as  it  provides  a  summary  mode  by  which  a 
simple  question  like  the  present  may  be  settled.  The  facto 
are  not  in  dispute,  the  matter  is  one  of  law.  The  trustees 
are  seeking  to  recover  a  debt,  the  debt  arose  upon  receipt 
of  the  money,  and  the  subsequent  omission  to  account  for 
it  cannot  deprive  them  of  their  right  to  recover  after  the 
debtor's  death. 
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Me.  Justice  Moleswobth: — 

I  am  inclined  to  think  that  the  trustees  have  not  lost 
their  remedy  at  law  for  the  debt.  The  objection  which  has 
been  urged  against  their  claim  is  that  a  felony  has  been 
committed,  and  that  a  felonious  act  could  not  be  the  foun- 
dation of  an  action  at  law ;  but  the  trustees'  right  to  sue 
would  be  based  in  the  present  case  on  the  receipt  of  money, 
not  on  its  misappropriation.  The  utmost  extent  to  which 
the  Courts  have  gone,  has  been  to  refuse  any  assistance  in 
the  assertion  of  the  civil  right  until  there  had  been  an 
attempt  at  performing  the  public  duty  of  punishing  the 
crime.  But  in  no  case  was  the  right  treated  as  lost ;  so 
that  where  the  death  of  the  wrongdoer  has  made  punishment 
impossible,  I  do  not  consider  that  there  would  be  any  bar  to 
proceeding  civilly  to  recover  the  sum  due.  The  matter  is, 
however,  one  of  considerable  doubt. 


1865. 
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But  apart  &om  the  difficulty  I  should  have  felt  in 
making  the  order  if  I  had  jurisdiction,  I  consider  that 
the  section  under  which  I  am  called  upon  to  act, 
does  not  give  me  jurisdiction.  It  is  by  no  means  clear 
that  any  order  I  could  make  would  give  the  protection 
sought  by  the  Curator;  but  whether  such  protection 
would  or  would  not  be  afforded,  an  order  should  only 
be  made  under  the  21st  section  in  cases  where  the 
other  creditors  of  the  estate  can  not  be  prejudiced,  as  they 
have  no  opportunity  of  being  heard.  The  21st  section  has, 
I  think,  reference  to  matters  of  waste  or  mismanagement, 
injuring  the  estate ;  not  to  matters  of  distribution  between 
creditors.  Under  these  circumstances  I  must  refuse  the 
application,  and  as  protecting  the  Ainds  for  other  creditors 
I  must  revise  it  with  costs. 


Mr.  Lawei  applied  for  leave  to  bring  an  action  under 
section  39. 
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TIOAIi. 


In  re 

^B^e.  I^ni  this  decision  the  trustees  appealed,  and  the  case 

now  came  on  for  hearing  before  the  full  Court  (z). 


December  14. 


Mr.  Bunny  and  Mr.  Lawet  for  the  AppeUants.  The  Court 
has  dearly  jurisdiction  to  maike  the  order  under  the  section. 
Its  language  is  framed  to  meet  a  case  like  the  present,  and 
could  not  be  more  comprehensive ;  its  construction  should 
not  be  narrowed  by  mere  inference.  The  objection  that 
other  creditors  are  unrepresented  is  groundless,  as  the 
Curator  repi^sents  them  as  he  would  in  an  administration 
suit.  If  he  do  not,  each  creditor  would  have  to  be  indi- 
vidually represented  on  any  matter  affecting  the  estate 
generally.  "So  action  or  suit  can  be  instituted  against  the 
Curator  without  leave  from  the  Court.  Under  the  circum- 
stances the  claim  is  not  barred  by  the  conduct  of  the 
trustees  in  reference  to  the  supposed  embezzlement :  Bes 
V.  Orove  (a),  Bey,  v.  Lloyd  Sonet  (5),  Stone  v.  Mianik  (e). 
White  V,  Spittiyue  {d),  Marsh  v.  XfioUng  («),  Lee  v. 
Bohineon  (/),  Addieon  on  Torte,  p.  26 ;  2  RueeeU  on  Orimet, 
p.' 182.  If  the  applicant  is  entitled  to  the  amount  daimed, 
all  costs  ought  to  be  thrown  on  the  estate,  and  will  thus  be 
borne  by  the  creditors  raising  the  objection. 

Mr.  e/*.  W.  Stephen,  for  the  Curator,  admitted  that  the  order, 
if  made,  would  protect  him,  and  that  the  Court  had  jurisdic- 
tion to  make  the  order.  The  question  to  be  decided  was 
whether  the  trustees'  delay  in  prosecuting  had  deprived 
them  of  their  right.  It  was  hard  to  lay  down  a  general  role 
to  govern  all  cases  of  the  kind.     A  thief  might  be  killed 


(c)    CorBm,StaiDell,CJ.,Barry,J,,  (e)  6  B.  &  C,  661. 

and  WilUams,  J.  (d)  18  M.  &  W.,  608. 

(a)    1  M.C.C.B.  447.  (e)  1  M.  &  A.,  698. 

(6)    8  C.  A  P.,  288.  (/)  18  C.B.  699. 
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immediately  tfter  the  commisBion  of  a  felony,  and  it  would 
be  hard  that  his  death  should  then  preclude  the  recoyerj  of 
stolen  property ;  on  the  other  hand,  it  would  seem  that  a 
person  who  waited  for  years  after  an  offence  had  been  com- 
mitted could  not,  upon  the  offender's  death,  exerdsehis 
civil  rights,  and  excuse  his  neglect  to  prosecute  on  the 
ground  that  prosecution  had  then  become  impossible* 


1866. 

Eooia8iiS« 

TlOAIu 


Dizib's 


Mr.  Btmny,  in  reply^  was  stopped  by  the  Court  upon  the 
question  of  jurisdiction. 

Our.  adv,  vuli. 


Tea  Ghui'  JlTBTICs^ 


Deeemb&r2S. 


Since  this  appeal  was  argued  we  have  communicated  with 
our  brother  MoleswaHh,  and  find  that  his  decision  has  been 
to  Bome  extent  misunderstood.  The  report  which  was 
before  us,  makes  it  appear  that  he  had  some  doubts 
as  to  the  jurisdiction,  and  would  only  have  exercised 
it  if  the  case  had  been  perfectly  dear.  But  we  find 
that  he  had  no  doubt  that  the  jurisdiction  did  not  exist 
in  Ae  present  case ;  his  only  doubt  being  as  to  the  claimants 
right,  on  the  assumption  that  there  was  jurisdiction.  The 
view  was  conceded  in  argument  on  both  sides,  although 
opposed  to  the  judgment  in  the  Oourt  below  as  pronounced, 
though  not  as  reported.  If  we  haye  jurisdiction  we  are 
booad  to  exeK^ise  it ;  bat  after  full  consideration  we  tiiiak 
tiiat  we  have  not  jurisdiction.  [His  Honour  read  sees.  21 
and  22  of  the  Act  No.  280,  and  proceeded] — ^These  sections 
provide  for  the  application  being  disposed  of  in  a  few  days : 
but  in  cases  like  the  present,  it  may  be  necessary  to  make 
inquiries  in  order  to  ascertain  what  will  be  ultimately 
distributable,  and  such  inquiries  cannot  be  hastily,  and 
at  the  same  time>  determxaed.  The  sections  are  well 
drawn  to  embrace  every  kind  of  misconduct  of  which  an 
executor  or  administrator  may  be  guilty,  and  are  intended 


68 


STJPEEME  COURT:  VICTOEIA. 


1866. 

EoOIJiSIAB- 
TICAL. 

In  re 
Dixie's 
Sstate. 


to  provide  a  speedy  remedy  for  such  miscoDduct,  but  not  a 
summary  mode  of  obtaining  the  benefits  of  an  administra- 
tion suit.  If  a  creditor  cannot  obtain  payment,  his  remedy 
is  by  action,  and  this  action  may  be  stopped  by  the 
institution  of  an  administration  suit  where  one  is  needed; 
but  there  would  be  no  time  to  stop  such  summary  process 
as  these  sections  would  afford  a  creditor  if  he  could  avail 
himself  of  them.  The  action  may  be  stopped,  the  rule  not. 
We  think  that  the  misapprehension  under  which  the  appeal 
has  been  prosecuted  was  excusable.  There  is  no  impro- 
priety with  which  to  charge  the  Curator,  or  the  Appellants. 
The  appeal  will  therefore  be  dismissed  without  costs; 
the  costs  of  the  rule  in  the  Court  below  paid  by  the 
Appellants,  to  be  returned  by  the  Curator;  and  the 
Curator  to  have  his  costs  in  the  Court  below,  and  of  the 
appeal,  out  of  the  fund. 


I^hruofy  6. 
Matbikonial 


PAEDET  V.  PAEDET  (y). 


The  propor- 
tiun  of  one- 
fifth  of  the 
husband's  in- 
come, is  not 
always  to  be 
observed  in 
allowing  ali- 
mony; the 
sources  from 
which  his  in- 
come is  derived 
are  to  be  con- 
sidered. 
Where  that  in- 
come arises 
chiefly  from 
trade  profits, 
the  proportion 
shonld  be 
lower  than 
where  derived 
fVom  property. 


I 


N  this  suit,  which  was  by  the  husband  for  dis- 
solution of  marriage  on  the  ground  of  the  wife's  adultery, 
the  Eespondent  now  petitioned  for  alimony  pendente  Ute. 
The  husband's  answer  stated  the  profits  of  his  business 
as  a  chemist,  at  £350  a  year,  the  net  income  of  his 
landed  property  £30  a  year,  and  that  these  were  the  only 
sources  of  income;  that  he  was  paying  £1  a  week  to 
his  wife,  under  an  order  of  the  Court  of  petty  sessions 
at  Gtoelong;  that  he  was  supporting  a  family  of  five 
children,  the  two  eldest  being  educated  in  England  at 
the  cost  of  £100  a  year ;  and  that  he  was  paying  £47 
a  year  in  premiums  upon  insurances  on  his  life,  which 
he  had  effected  as  a  provision  for  his  children. 

{g)    Coram,  SftaweU,  C.  J. 
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Mr.  Ijawes  for  the  present  Petitioner,  contended  that         1865. 
in  estimating  the  amount  of  the  husband's  income,  the  Matbiuokiaii 
yalue  of  policies  on  his  life  should  be  ascertained,  and 
interest  at  eight  per  cent,  allowed  thereon:    Harrit  v.  i7 

Sarris  (h)^  Hayward  v.  Hoffward  (j).  Paiidbt, 

Mf.  Holroydy  for  the  Bespondent,  denied  that  such 
property  could  be  taken  into  account,  and  contended 
that  the  large  deductions  from  the  Eespondent's  income 
which  were  made  for  the  benefit  of  his  children,  should 
be  considered  as  a  special  circumstance,  reducing  the 
proportion  of  one  fifth  of  the  husbaud's  income  given  as 
alimony  pendente  lite  in  ordinary  cases:  Hatohea  v. 
Sawkes  {k),  Brisco  v,  Brisco  (Q. 

Mr.  Lawei,  in  reply. 

The  Chiep  Justicob. — I  do  not  think  the  proportion 
of  one-fifbh  of  the  husband's  income  is  always  to  be  observed 
in  allowing  alimony ;  the  sources  firom  which  his  income 
is  derived  are  to  be  considered.  Where  that  income 
arises  chiefly  from  trade  profits,  the  annual  expenditure 
of  a  prudent  man  would  be  lower  than  where  he  derived 
an  income  of  the  same  amount  from  real  or  personal 
property ;  and  he  should  not  be  compelled  to  pay  alimony 
at  the  same  rate  in  both  cases.  Although  the  annual 
premiums  paid  by  the  Bespondent  cannot  be  deducted  . 
from  the  amount  of  his  income,  which,  for  the  purposes 
of  this  petition,  must  be  taken  as  £380  per  annum, 
the  value  of  the  policies  effected  cannot  be  taken  into 
account  in  the  manner  proposed.  These  policies  con- 
stitute a  proper  provision  for  the  children,  and  are  not  to 
be  regarded  as  productive  property  of  the  husband.     On 


(A)    1  Hagg.,  Ecd.  851.  (k)  1  Hagg.,  EccL  626. 

(j)   1S.4T.,86.  (0    2  Hagg.,  Con.  199. 
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1865.        the  whole,  I  see  no  grotrnds  for  increanng  the  amount 
ULTBDconAL  which  the  wife  was  allowed  at  petty  Beesions. 


V.  Almot^  allowed  pedente  Hie  at 

the  rate  of  &\  per  week^  ike 
Petitioner  undertaking  not  to 
er^oree  nudntenanee  under  or- 
der <if petty  eeeeions. 


JONES  v.  JONES  (m). 
May  22. 

After  a  decree  X  HIS  case  came  on  to  be  heard  upon  the  wife's  petition 
■enutt^.  ^^^  permanent  alimony  afber  a  decree  of  judicial  separation 
upon  the  buft-  had  been  pronounced  upon  the  husband's  petition  for  disso- 
for^  difl^tion  ^''^^on  of  marriage,  the  drawing  up  of  the  decree  haying 
of  marriage,      f^een  suspended  for  ihaAi  purpose.    The  petition  for  peima- 

Order  made 

hjWUUam9,J.  DieoLt  alimony,  which  was  admitted  by  the  husband,  shewed 
fOT  permanent  ^^^^  he  was  in  receipt  of  an  income  of  about  £1,250  per 

alimony;  but  ^  ^ 

doubt  ezpresf.  anniim,  arising  almost  entirely  from  mining  shares. 

ed  as  to  tbe 
jurifldiction. 

Mr.  Laioee  for  the  FetitioDer.  The  decree  for  judicial 
s^aration  is  only  operative  so  long  as  the  parties  choose  to 
liye  apart,  their  retnm  to  cohabitation  puts  an  end  to  it, 
and  by  requiring  the  husband  to  eoniribute  to  his  wife's 
support  an  indacmnmt  to  reconciliation  is  afforded.  The 
husband's  income  is  large,  and  the  wife  is  entitled  to  be 
aupported  from  it.  Permasbmt  provision  has  been  made 
lor  the  wife  where  no  misconduct  on  the  husband's  part 
has  conduced  to  the  wife's  adultery  as  in  this  case,  and 
when  the  foil  relief  asked  has  been  given  and  the  marriage 
dissolved.  Bateliff^  v.  Bateliff^  (n),  Keate  v,  Keate  and 
Montezuma  (p).     Here  the  decree  is  for  judicial  separation 


i; 


«)  0(»am,  WUliami,  J.  (o)    26  hJ„  Prdb^  57. 

W)   »  L.J^  Frob.,  171. 
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only;  but  on  such  a  decree  the  Oourt  will  make  ft  permaaent         ^^^ 
proTifiion,  as  in  Fichari  v.  Fiekard  (p).  UATsntomAL 

Jom 
Mr.  JihinM  for  the  Bespondent.   The  Court  has  no  juris*  «. 

diction  to  make  the  ord^.  Section  5  of  the  Act  J<^>»* 
1^0. 125  gires  to  the  decree  for  judid&l  separation  the  effect 
of  a  divorce  a  metua  ei  tkoro  under  tlie  Ecdosiastical  law. 
Section  8  provides  that  the  principles  of  the  Ecdeaiastical 
Courts  are  to  be  followed,  and  those  Courts  never  gave  the 
wife  permanent  alimony  where  a  divorce  a  mensa  et  thoro 
was  obtained.  The  19th  section  of  the  Act  under  which 
permanent  alimonj  is  sought  applies  solely  to  cases  of  dis- 
solution of  marriage,  not  to  judicial  separation.  Souffhtan^g 
Judiciary  Orderi,  title  207,  p.  808 ;  MoU  v.  HoU  {g)  \  Hope 
V,  Sope  (r). 

Mr.  LaiwM  in  reply.  The  8th  section  of  the  Act  has  no 
application  to  suits  for  dissolution  of  marriage.  The  pre- 
sent suit  was  for  a  dissolution,  although  judicial  separation 
only  was  granted,  as  the  husband's  conduct  disentitled  him 
to  full  relief.  The  present  is  such  a  decree  as  is  contem- 
plated by  the  19th  section,  the  decree  having  been  pro- 
nounced upon  a  petition  for  dissolutiozL  The  jurisdic- 
tion of  the  Divorce  Court  is  wider  than  that  of  the 
Ecclesiastical  Court,  and  it  has  larger  powers  over  pro- 
perty. If  the  Court  has  not  jurisdiction  this  singular 
reault  would  follow,  that  a  blameless  husband  obtaining 
a  dissolution  of  marriage  for  his  wife's  adultery  might 
be  compelled  to  maintain  her;  but  a  husband  whose 
misconduct  precluded  him  from  obtaining  dissolution  for 
a  similar  offence,  might  obtain  a  decree  equally  efficacious 
in  ridding  him  of  responsibility  for  his  wife's  debts,  but 
could  not  be  compelled  to  maintain  her.  Such  a  construc- 
tion would  be  opposed  to  reason  and  justice. 


%] 


83  L  J.,  Flrob.,  168.  (r)    1S.&T.,94 

28  76.,  12. 


Jones. 
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1866.  M^,  Justice   WhiLiams. — The  case  is  not  firee  firom 

Matbucokial  dMcultj,  and  I  have  some  hesitation  in  assuming  jurisdic- 
J~*         tion,  though  I  should  have  none  in  exercising  a  discretionary 
V,  power  in  favour  of  the  Petitioner.    The  consequences  of 

restricting  the  jurisdiction,  in  this  instance,  are  obviously 
so  undesirable  that  I  shall  make  the  order,  leaving  the  per- 
son best  able  to  appeal,  to  bring  the  case  before  the  Ml 
Court  if  so  advised  («). 

Betpandent  to  pay  Petitioner 
thirty  shUlinge  a  week  dam 
casta  vixerit  until  JvrOur 
order. 

{a)    The  orddr  was  not  appealed  from. 


May  2. 


EICHAEDSON  d,  BICHAEDSON  {t). 


After  the  trial  -^jL  HIJSBAKD  petitioned  for  dissolution  of  marriage  on 

of  wsues  in  a  ^^  ground  of  adulteiy.     No  appearance  was  entered  for 

dissolution  of  the  Bespondent  or  Co-respondent.    Issues  were  tried  before 

^^^^^*£^^  a  jury  on  the  19th  December,  1864,  and  the  verdict  estab- 

the  Petitioner,  liahed  the  marriaee  and  adultery,  and  gave  £25  damages 

damages  against  the  Co-respondent.     The  Court  directed  the  cause 

against  the       to  be  set  down  for  hearing  upon  the  petition.    The  cause 

Co 'respondent,  ,     °     ^  -"^ 

the  Respond-     accordingly  now  came  on  to  be  heard  upon  the  petition  and 

ent  died.  ^^^  findings  of  the  jury.    The  Petitioner  had  filed  an  affi- 

on  entering  a     ^^t  stating  that  the  Bespondent  had  died  since  the  trial 

suggestion  of 

the  death,  the  , 

Petitioner  Mr.  LatoeSf  for  the  Petitioner,  submitted  that  the  Bes- 

titi^to  aS^"     P®^d®^*'8  d^a*  ^^  ^0*  deprived  the  Petitioner  of  his 
order  against     remedy  for  damages  and  costs  against  the  Co-respondent, 

spondent  (^)    ^^^^'^^>  StaweU,  C.  J.,  Sony,  J.,  and  WUUamt,  J. 

for  payment 

of  the  damages  and  costs ;  'and  the  damages  being  small,  directed  to  be  paid  to  the 

Petitioner  in  liquidation  of  his  expenses  in  excess  of  his  taxed  costs. 
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and  he  asked  for  an  order  for  payment.    He  had  been         ^^^* 
unable  to  find  any  case  in  which  such  an  event  as  the  wife's  Matsikovial 
death  between  the  trial  of  issues  and  the  hearing  had    ^ 
occurred.    In  actions  for  criminal  conversation  the  wife^s  v. 

death  was  no  stay  of  proceedings  against  the  adulterer.  K,iohabdson. 
WiUon  V,  Webster  (v).  Section  20  of  the  Act  No.  126, 
assimilated  proceedings  in  this  Court  against  the  Co- 
respondent to  an  action  for  criminal  conversation,  and 
section  21  gave  the  Court  jurisdiction  to  order  payment  of 
costs  on  adultery  being  established.  Although  both  Bes- 
pondent  and  Co-respondent  were  parties  to  the  record,  the 
issues  between  them  and  the  Petitioner  were  distinct. 

The  Chtep  Justiob. — We  think  that  you  should  enter 
a  suggestion  of  the  Bespondent's  death  upon  the  record ; 
when  that  is  done  you  will  be  entitled  to  an  order  against 
the  Co-respondent.  The  damages,  being  only  £25,  may  be 
paid  to  the  Petitioner,  whose  expenses  in  excess  of  taxed 
costs  will  probably  exceed  that  sum. 

Suggestion  of  death  to  he  entered 
on  record,  and  order  to  be 
drawn  up  on  the  next  sitting 
of  the  Court  for  j>agment  of 
damages  and  costs  by  Oo-reS' 
pondent, 

(t>)    7C.&P.,198. 
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[In  the  following  Index  the  letters  prefixed  to  the  numbers  of  the  pages  refer  to  the 
various  parts  of  these  Beports,  as  follows: — E.,  Cases  in  JEgtuty ;  L.,  Cases  at 
Law  ;   I.E.M.,  Insolvency,  Ecclesiastical,  and  Matrimonial  Cases,"] 


ABANDONMENT— Of  appeal  from  Petty  SessionB— Costs .    L.     87 
See  Appeal.     5. 

ABSENCE — Of  "Warden  from  ground  in  dispute,  fatal  to  Ids 

decision L.    47 

See  Waedkk.     1. 

ACCOUNT — ^In  Master's  Office  where  amount  due  on  mortgage 

varied  between  ascertainment  and  payment E.     80 

See  MOETGAGE.      1. 

ACCOUNTS — Under  Bailwaj  Contract — Furnishing  not  a  con- 
dition precedent  to  obtaining  engineer's  certificate      .     .     L.  193 
See  CoNTBACT.     3. 

ACQUIESCENCE — Forbearance  to  enforce  demand — Delaj^ — 
Laches — Interest'] — G.  G.  died  in  November,  1854j,  intes- 
tate. In  February,  1855,  F.  O.,  his  brother,  obtained 
'  letters  of  administration.  22.  S.,  a  sister,  forbore  claiming 
any  share  in  the  personal  estate,  and  for  a  considerable 
time  relinquished  all  intention  of  claiming  it,  and  expressed 
her  intention  not  to  claim  it.  The  estate  was  distributed 
.  by  F.  O.,  with  the  knowledge  of  i2.  S.,  and  without  objec- 
tion by  her,  upon  the  footing  ot  her  being  excluded  from 
participation  in  it.  In  May,  1863,  F.  O.  died,  leaving  a 
widow  and  infant  child ;  and  in  May,  1864,  B.  S,  instituted 
a  suit  agatnst  the  widow  (administratrix)  and  the  heir-at- 
law  of  F.  G.  for  an  account  of  the  personal  estate  of  G.  G., 
and  payment  out  of  the  estate  of  F,  G.  of  what  might  be 
found  due  to  the  Plaintiff,  as  one  of  the  next  of  kin  ot  G.G, 
Meld,  that  such  forbearance  by  the  Plaintiff  of  enforcing 
her  demand,  or  expression  of  intention  not  to  enforce  it, 
did  not  operate  as  a  release ;  that  neither  the  delay  of  the 
Plaintiff,  nor  her  acquiescence  in  the  previous  distribution, 
operated  as  a  bar  to  her  claim ;  but  that  her  laches  dis- 
entitled her  to  interest,  until  her  application  for  accounts, 
shortly  prior  to  the  suit. 

Shaw  v.  Gobman E.     18 
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ACT  OF  INSOLVENCY— Not  pointing  out   .    .    .    .I.E.M.      2 
See  Sequestration.'  I. 

ACT  OF  Vk'RhlkM^^T— When  ''passer— Boy al  assent]-^ 
Where  an  Act  of  the  Victorian  Parliament  is  reserved  for 
the  Eoyal  assent,  it  does  not  "  pass  "  until  the  G-overnor's 
signification  "  by  speech,  message,  or  proclamation,"  of  the 
Boyal  assent  having  been  given. 

In  re  Turner B.  104 

ACTS  OF  COUNCIL : 

6  Fife.,  No.  17,  sec.  28 I.E.M.8,28 

8ee  Practice,  Insolvenct.      6,  7. 
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,  sec.  58 I.E.M.     23 

See  Official  Assignee. 

7  Vic.y  No.  19,  sec.  12 I.E.M.     23 

See  Official  Assignee. 

16  Vic.,  No.  22,  sec.  5 L.      6 
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,  "  Geelong  and  Melbourne  Railway  Act  "      .     .     .     L.       1 

See  Construction.     1. 

18  Vic.,  No.  9,  sec.  4 L.  184 

See  Wharfage  Eates. 

,  No.  15,  sec.  32 L.      3 

See  Conviction. 
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No.  13,  sec.  34 L.     86 

See  Indecent  Prints. 

,  sec.  227 L.  179 

See  Customs  Officer. 

No.  82 L.    52 

See  Claim.     1. 

,  sec.  84 L.     84 

See  Appeal.     9. 

,  sec.  90 L.  121 

See  Claim.    4. 

,  sec.  90 L.  106, 164 

See  Miners'  Eight.     1,  3. 

No.  96,  sec.  9 L.      1 

See  Construction.     1. 

No.  Ill,  sec.  11 L.     62 

See  Claim.     1. 

No.  125,  sees.  7,  11 I.E.M.     44 

See  Husband  and  "Wife.     2. 
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No.  140,  sec.  81 L.  110 

See  Beal  Peopeett  Act.     1. 

No.  145,  sec.  23 B.  113 

See  Land  Acts,  1862,  1865. 

,  sec.  78 L.     21 

See  Teatelleb. 

No.  148 L.  163 

See  Lease. 

No.  149 L.     50 

See  Civil  Seevice. 

No.  159,  sec.  6 L.       8 

See  CoNViCTioK. 

No.  160,  sees.  1, 16 ...    L.     50 

See  CiTiL  Seevice. 

No.  176,  sec.  33 .    L.     75 

See  Costs.     7. 

EOAD  BOAED. 

,  sees.  149,  160 L.     69 

See  AuDiTOES. 

,  sec.  199 L.  171 

See  Appeal.     10. 

.    No.  179 1.E.M.       8 

See  Pabtkeeship.     2,  3. 
Sequesteatioit.    8. 

No.  184,  sec.  200 L.     96 

See  Eate.     8. 

No.  186,  sec.  6 L.       1 

See  CONSTEUCTIOK.      1. 

No.  190,  sees.  106, 107,  168,  169 E.  127 

See  Companies*  Statute  1864.     1. 

,  sec.  116, 121 B.   172 

See  Companies'  Statute  1864.     3. 

,  sched.  7,  r.  4 E.   182 

See  Companies'  Statute  1864.    2. 

No.  209,  sec.  2 L.  184 

See  Whaepaoe  Eates. 

No.  230,  sec.  4 I.E.M.  41,  48 

See  Intestate's  Real  Estate.    2. 
PnACTiCE,  Ecclesiastical.    8,  4. 

,  sec.  12 I.E.M.     49 

See  Intestate's  Beal  Estate.     1. 

,  sees.  21,  22 I.E.M.     68 

See  Intestate's  Estate. 

No.  237,  sec.  47 E.  113 

See  Land  Acts,  1862, 1865. 

No.  241 E.  118.    L.  176 

See  Ceown  Bemedtes,  <&c.,  Statute.     1,  2,  8. 
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No.  261^  sec.  62 L.    16 

See  County  Couet.    2. 

No.  267,  sees.  135,  169 L.    96 

See  Eate.     3. 

Special  Case.     1. 

No.  273,  sec  42 LE.M.     35 

See  Sequesteatiok.     6. 

No.  274,  sec.  379 I.E.M.     34 

See  Practice,  Insoltekct.    2. 

ADMINISTEATION— c.  t.  a.— Granted  to  a  creditor .     .  I.E.M.     38 
See  Peacticb,  Ecclesiastical.     1. 

2. ■ De  bonis  non — G-ranted  to   sure^  of 

deceased  administratrix i.E.M.     44 

See  Peactice,  Ecclesiastical.    2. 

8. Eeal    and    personal    estate — Separate 

rules I.E.M.     41 

See  Peactice,  Ecclesiastical.    3. 

4.  Eeal  estate  under  old  and  new  law — 

Separate  rules I.E.M.     43 

See  Peactice,  Ecclesiastical.    4. 

ADMISSION— By  answer— Effect  of E.      1 

See  Pleading  in  Equity. 

AFFIDAVIT— Erasures  in I.EM.     14 

See  Peactice,  Insolvency.     1. 

2. Verifying  petition  for  winding-up  company     .     E.  132 

See  Companies'  Statute,  1864.     2. 

3. In   Insolvency  not  governed  by  "  Common  Law 

Procedure  Statute  "         I.E.M.     34 

See  Peactice,  Insolvency.    2. 

AFFILIATION— Corroboration  of  mother L.     92 

See  Bastaedy  Oedee. 

AGENT— Authority  of L.  183 

See  Peincipal  and  Agent.     1. 

2.  Liability  of L.  172 

See  Peincipal  and  Agent.    2. 

ALIMONY — Judicial  separation — Permanent  alimony] — After 
a  decree  of  judicial  separation,  upon  the  husband^s  petition 
for  dissolution  of  marriage,  order  made  by  Williams,  J.,  for 

Sermanent  alimony ;   but  doubt  expressed  as  to  the  juris- 
iction. 

Jones  v.  Jones I.EM.     60 

2. Proportion  of  income  allowed'] — The  proportion 

of  one-fifth  ot  the  husband's  income  is  not  always  to  be 
observed  in  allowing  alimony ;  the  sources  from  which  his 
income  is  derived  are  to  be  considered.  Where  that  income 
arises  chiefly  from  trade  profits,  the  proportion  should  be 
lower  than  where  derived  from  property. 

Paedey  r.  Paedey I  E.M.    58 
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AMENDMENT— Of  Warden's    determinatioii  on  appeal  to 

Court  of  Mines L.     44 

See  AppeaIi.     7. 

ANSWER— Effect  of  admission  by E.       1 

See  Pleading  in  Equity. 

2. Where  to  be  taken  without  oath  or  signature .     .     E.  134 

i  See  Pbaoticb  nr  Equity.     1. 

f  APPEAL — 2h    JBrivy    Cowncil — From    order  on  exceptions'] — 

Leave  given  to  appeal  to  the  Privy  Council  from  an  order 
of  the  full  Court  on  appeal  over-ruling  exceptions  to  the 

•  Master's  report ;    and  further  proceedings  m  the  cause 

stayed  pending  the  appeal,  except  as  to  costs,  as  to  which 
special  order  made. 

Heape  v.  Hawthobne E.     76 

1  2.  To  JPrivy  Council — Eeciesion  of  order  for] — Defend- 

1  ants  obtained  an  order  for  liberty  to  appeal  to  the  Privy 

Council  from  a  decision  of  the  Supreme  Court,  and  deposi- 

i  ted  £500  to  abide  the  appeal  under  the  order.     On  rule 

nisi,  obtained  by  the  Defendants  to  rescind  their  own  order 
for  appeal — Held,  that  the  Court  had  no  jurisdiction  to  in- 

f  terfere,  and  rule  discharged,  but  without  costs. 

Bybkes  V,  Clough  L.     17 

I  8. To  full  Court  in  Equity — Costs  of] — A  successful 

appellant  is  entitled  to  his  costs,  unless  there  are  special 
1                     circumstances  to  deprive  him  of  them. 
!  Solomon  v.  Millsb K  136 

4.  To  full  Court  in  Equity — Stay  of  proceedings] — An 

appeal  from  a  decree  of  the  primary  Judge  having  been 
heard  by  the  full  Court,  and  judgment  reserved,  order 
made  by  the  full  Court  (Molesworth,  J.,  dissentiente)  stay- 
ing, pending  the  delivery  of  the  judgment,  proceedings  for 
the  recovery  of  costs  ordered  by  the  decree  to  be  paid. 

Labkach  v.  Ajlleyke E.     39 


•To  Supreme  Court — Erom  Petty  Sessions — Abandon- 


ment— Costs] — After  an  appeal  case  from  Petty  Sessions  to 
the  Supreme  Court  had  been  stated,  the  Appellant  gave 
notice  of  abandoning  his  appeal.  The  Besponaent  appeared 
at  the  hearing,  and  claimed  full  costs.  The  Appellant  did 
not  appear.  Held,  that  the  Respondent  was  entitled  to  his 
fall  costs. 

CBAirBOUBKE  BOAD  BOABD  V.  WeDQE L.       87 

6.  'To  Supreme  Court — JVom  Petty  Sessions — Costs] — 
On  appeals  from  Petty  Sessions,  when  nothing  is  said  as  to 
costs,  the  successful  party  is  at  liberty  to  draw  up  his  rule 
with  costs,  and  need  not  apply  to  the  Court  for  any  express 
order  as  to  costs. 

McEenzie  v.  JOITEB L.     20 

7,  Xo   Court  of  Mines — Amendment] — S.   and  party 

complained  against  JT.  and  party  before  a  Gold-fields' 
Wanien  "  for  that  they  had  marked  out  100  yards  of  land, 
being  entitled  to  only  80  yards,"  and  B,  and  party  claimed 
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the  BurpluB.  The  "Warden  determined  that  the  claim  of 
twenty  yards  in  dispute  "is  forfeited"  by  JT.,  and  awarded 
the  ground  to  B.  K.  appealed  to  the  Court  of  Mines. 
Before  that  Court  it  was  admitted  for  B.  that  the  decision 
of  the  AVarden  that* the  land  was  forfeited  could  not  be 
maintained,  and  application  was  made  for  B.  to  strike  out 
the  adjudication  of  forfeiture,  retain  the  order  giving  pos- 
session, and  sustain  that  order  by  the  fact  that  K.  had 
marked  too  much.  The  Judge  of  the  Court  of  Mines  held 
that  he  could  not  so  amend  the  Warden's  determination. 
He  directed  the  assessors  to  find  for  K.,  and  they  did  so. 
He  then  reserved  a  question  for  the  opinion  of  the  Judges, 
adding,  as  to  his  decision,  "  If  your  Honors  should  be  of 
opinion  that  it  was  wrong  in  law,  I  shall  direct  a  rehearing 
of  the  appeal."  Held,  that  the  subject  matter  of  appeal 
before  tne  Court  of  Mines  was  whether  the  complaint 
before  the  Warden  and  the  adjudication  by  him  were  the 
same;  that  if  the  Warden  u^ed  a  technical  expression 
which  inaccurately  described  what  he  really  did,  tne  duty 
of  the  Court  of  Mines  was  to  hear  the  evidence,  and  deter- 
mine for  itself  whether  the  two  were  completely  and  sub- 
stantially the  same  or  not ;  and  that  in  this  case  the  deci- 
sion of  the  Judge  of  the  Court  of  Mines  was  premature. 

KiEK  V,  Babb L.     44 

8.  APPEAL — To  Court  of  Mines — Encroachment'] — On  a  com- 

plaint before  a  Warden  for  encroachment,  the  Warden  found 
there  had  been  no  encroachment.  On  appeal  to  the  Court 
of  Mines,  the  case  of  Wardh  t».  Evans  was  cited  as  a  deci- 
sion that  when  the  Warden  dismisses  a  complaint  there  is 
no  appeal  to  the  Court  of  Mines.  On  a  special  case  stated 
by  the  Judge  of  the  Court  of  Mines,  the  Supreme  Court 
reviewed  its  decision  in  Mullen  v.  Bray,  Wardle  v.  Evans, 
and  JPower  v.  McDermoit,  and  held  that  if  the  Court  of 
Mines  should  find  that  there  had  in  fact  been  an  encroach- 
ment, it  would  be  competent  to  order  that  the  possession 
so  encroached  upon  should  be  restored  to  the  complainant ; 
and  such  an  order  might  be  enforced  by  the  Court  of 
Mines. 

Tatujlm  v.  McGill ;     .     .     L.  113 

9.  7b  Court  of  Mines — Service"]  —In  an  appeal  summons 

under  the  Act  No.  32,  sec.  84,  the  names  of  all  the  parties 
to  the  original  summons  were  entered,  but  all  those  named 
had  not  been  served,  and  before  the  appeal  came  on  no 
order  had  been  made  under  the  proviso  to  section  84  to 
substitute  service.  On  application  to  prohibit  the  Judge 
from  proceeding,  the  Supreme  Court  expressed  an  opinion 
that  the  Judge  of  the  Court  of  Mines  could  at  the  hearing 
make  the  order  for  substituted  service  on  some  in  place  of 
all.  The  Court  also  condemned  as  inconvenient,  if  not 
improper,  the  making  of  a  motion  for  prohibition  as  a 
means  of  obtaining  the  opinion  of  the  Court. 

In  re  Eog£BS,  Exj^arte  Sheak L.     84 
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10.  APPEAL— 2b  :PeUy  Sessions— Road  Bate]  —The  words  in  the 
Act  No.  176,  sec.  199,  "holden  nearest  to  such  rateable 

Sroperty,"   are  mandatory,  and  not  directory  only ;   and 
escribe  certain  justices  to  whom  alone  jurisdiction  is 
given. 

Eegina  v.  McLachlan L.  171 

APPEAEANCE— No  waiver  of  defect  in  service     ....     E.  132 
See  Companies*  Statute  1864.    6. 

APPOINTMENT— Of  new  trustee— Eelative  of  c.q.t ...     E.     36 
See  Tbustee.     4. 

ABBITEATION  Clause  in  creditors'  deed  does  not  invalidate 

deed I.E.M.     28 

See  Ceeditobs'  Deed.     1. 

2. "  Matter  in  difference  " L.  185 

I  See  Conteact,     2. 

ATTACHMENT— For  non-payment  of  calls E.  172 

i  See  Companies'  Statute  1864.    3. 

!  ATTESTATION— Of  creditors' deed— Date I.E.M.     28 

,  See  Cbeditoes'  Deed.    2. 

AJJBITOBS— Under  No,  176,  sec,  1^— Powers  o/]— Under 
the  Act  No.  176,  sec.  160,  auditors,  in  disallowing  items  of 
expenditure,  act  as  judges  in  cases  in  which  they  are  inter- 
ested as  ratepayers.      Although  such  a  provision  is  appar- 
i  ently  in  violation  of  well  recognised  principles,  the  words 

I  of  the  160th  section  do  not  admit  of  doubt.     The  auditors 

are  not  empowered  by  that  enactment  to  hear  evidence 
or  inspect  the  works  executed.  They  may  not  inquire  into 
the  mode  in  which  works  have  been  executed,  or  enter  into 
a  consideration  of  the  economy  observed,  or  the  necessity 
for  any  particular  work.  But  they  may  disallow  any  item 
which  they  think  there  is  just  cause  to  disapprove ;  and  the 
expending  moneys  in  violation  of,  or  not  in  conformity 
with,  the  provisions  of  the  Act,  or  without  due  authority 
under  the  Act,  or  the  non-production  of  proper  vouchers 
for  moneys  expended,  is  just  cause  for  disapproval  on  the 
part  of  the  auditors.  The  auditors  are  not  bound  to  state 
in  writing  the  reason  for  their  decision ;  and  if  they  have 
done  so  gratuitously  the  Supreme  Court  will  not,  on 
!  appeal,  confine  them  to  the  objections  in  their  written 

I  report,  and  overrule  their  decision,  if  a  valid  and  sufficient 

ground  for  it  has  been  assigned  before  the  Court  of  appeal. 
The  provisions  of  No.  176,  sec.  149,  requiring  tenders  to  be 
advertised  for,  are  so  far  mandatory  that  noncompliance 
with  them  will  afford  Just  cause  for  disapproval  and  dis- 
allowance of  items  by  the  auditors. 

Heldelbebq  Eoao)  Boabd  V,  YouNa L.    69 

BAILEE— Larceny  by L.     11 

See  Labcei^y.     1. 

BANKER'S  LIEN— 0»  Ull  of  exchange']— A.  bill  of  exchange 
was  drawn  by  R,  upon  JF.,  accepted  by  W.y  endorsed  by 
22.,  and  offered  by  R,  to  the  Bank  of  Australasia  for  dia- 
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count.  JR.  was  overdrawn.  The  bank  refnsed  to  dieconnt 
the  bill,  and  requested  B.  to  reduce  his  overdraft.  He 
promised  to  reduce  his  overdraft,  but  did  not  do  so  other- 
wise than  by  leaving  with  the  bank  the  acceptance  of  W. 
and  other  acceptances.  W.*s  acceptance  waa  entered  by 
the  bank  clerk  in  the  "bills  for  collection"  ledger.  JB. 
having  left  the  acceptances  in  the  bank,  drew  a  further 
cheque.  The  bank  clerk  "  found  the  bill  of  exchange  in 
the  bank  *  for  collection,'  "  and  therefore  paid  the  cheque, 
which  he  would  not  otherwise  have  done.  After  an  action 
on  the  bill  by  the  bank  against  W.,  in  which  the  verdict 
was  for  the  Plaintiff — Held,  on  a  motion  for  a  rule  nisi  to 
enter  a  nonsuit,  that  there  was  evidence  to  go  to  the  jury 
of  a  lien  on  the  bill  by  the  bajik ;  and  that  the  bank  had  a 
right  to  sue. 

Bane  op  Australasia  v,  Waltebs L.    89 

BASTARDY  ORDER^Corrohoration  of  mother]— The  only 
evidence  in  corroboration  of  the  mother  on  the  making  of  a 
bastardy  order  was,  that  the  alleged  father  drove  the  mother 
home  in  a  cart  on  the  evening  of  the  16th  March,  and  that 
the  child  was  bom  on  the  13th  December  following.  Held, 
that  this  was  no  sujBicient  corroboration  in  a  material  par- 
ticular, and  appeal  from  order  allowed. 

Phillips  v.  Tomlinson L.    92 

BILL  OF  EXCHANGE— Bankers  lien  on L.    89 

See  Bankers'  Lien. 

2. Proof  of  debt  on I.E.M.    17 

See  Peoop  of  Debt. 

8. Voluntary  settlement  of,  set  aside 

under  13  Miz.,  cap.  v E.  143 

See  FBAtrniTLEHT  Contetakoe.     1. 

BLOCK  CLAIM L.  52, 108 

See  Claim.     1,  2,  3. 

BONDED  CERTIFICATES— Transfer  of  does  not  transfer  pos- 
session"]— The  transfer  of  bonded  certificates  from  holder  to 
holder,  has  not  the  effect  of  transferring  the  possession  of 
the  goods  included  in  the  certificates. 

Moss  V.  Qbice L.  230 

2. Unpaid  Vendor — Lien] — 2).^  Co, 

sold  to  P.  fifty  chests  of  tea,  then  stored  in  D.  Sf  Oo.^s 
bonded  stores,  took  his  acceptance  for  the  price,  and 
delivered  him  bonded  certificates  for  the  tea.  Subse- 
Quently  fifteen  of  the  chests  were  delivered  to  P.,  who  paid 
the  rent  due  on  them,  and  also  paid  some  rent  on  the 
remaining  thirty-five  chests.  P.  then  executed  a  creditors' 
deed,  and  his  acceptance  was  dishonored.  In  an  action  by 
the  trustees  of  tne  creditors'  deed  against  JD.  ^  Co,  to 
recover  possession  of  the  thirty-five  chests.  Held,  that 
D.  ^  Co,  were  entitled  to  a  lien  as  unpaid  vendors. 

E&ASE&  V.  Dalgett L.  227 
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8.  BONDED  CERTIFICATEB—Unpidd  Vendor— Stoppage  in 
transitu] — If.  ^  Co.  Bold  to  8,  M,  brandy  in  bond  ;  took  bis 
acceptance  for  the  price,  and  endorsed  and  banded  bim  tbe 
bonded  certificate.  8.  M.  never  paid  any  store  rent ;  and 
during  tbe  currency  of  tbe  bill  died  in  insolvent  circum- 
stances. Tbe  brandy  was  never  transferred  into  B,  M.'* 
name*  in  tbe  storekeepers  books.  SLeld^  tbat  tbe  vendors 
were  entitled,  pending  tbe  currency  of  B.  M.^9  acceptance,  to 
stop  in  transitu  tbe  delivery  of  tbe  brandy. 

LoBiMEB  V.  Cleye L.  228 

4.  — — — ^— ^- Unpaid    Vendor  —  Stoppage   in 

Transitu'] — M,  purchased  tobacco  in  bond,  paid  for  it,  and 
obtained  tbe  bonded  certificates  for  it.  He  tben  resold  to 
D.,  and  delivered  to  bim  tbe  bonded  certificates.  2). 
endorsed  tbe  certificates  to  a  bank  for  value,  and  failed, 
without  having  paid  M,  Tbe  tobacco  was  never  transferred 
into  M.^s  name  in  tbe  storekeeper's  books,  but  after  tbe 
failure  of  D.  tbe  bank  obtained  a  transfer  of  it  into  tbe 
name  of  tbe  bank.  Held,  tbat  M,  never  having  obtained 
tbe  acknowledgment  of  the  storekeeper,  of  bis  rights  as  a 
purchaser  of  tbe  tobacco,  bad  no  right  of  stoppage  in 
transitu  as  an  unpaid  vendor. 

Moss  V.  Gbice L.  280 

BEBACH  OF  CONTEACT— Measure  of  damages    .    .    .    L.  130 

See  CONTEACT.      1 

BEIDGE— Exemption  from  rating L.     98 

See  Eate.     4. 

GALLS — Order  for  payment  of,  to  Liquidators E.  172 

See  CoMFAiriEs'  Statute  1864.    3. 

CAPITAL— Loan  of,  under  No.  179 LE.M.       8 

See  Pastio:bshif.     8. 
Sequestration.    8. 

CAVEAT — Summons  to  remove L.  110 

See  Eeal  Peopeett  Act. 

CEETIFICATE— Bonded— Transfer  of,  does  not  transfer  pos- 
session of  goods L.  280 

See  BoKDED  Cebtificates.     1. 

2^  Engineer's — ^Eeason  for  not  giving .     .     .     .     L.  198 

See  CoiTTBAOT.     3. 

8.  Holder  under  «  Land  Acts  "  1862  and  1866  .    E.  118 

See  Jjksd  Acts  1862  and  1865. 

4. INSOLVENT'S— Grant— Confirmation  .  I.E.M.     16 

See  Practice,  Iitsolvekct.    4. 

6. Imperfect  grant  of—AppUea' 

Hon  de  novo — Misnomer] — The  estate  of  "  John  "  B.  was 
sequestrated  under  the  name  of  "  James  "  B.  "^  John  "  B. 
applied  for  his  certificate.  The  Commissioner  granted  the 
application,  hut  the  certificate  was  never  signed  hy  him,  or 
confbrmed  hy  the  Court.     On  a  suhsequent  application  hj 
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"  John**  B.  for  a  certificate — Held^  that  the  original  grant  of 
the  certificate  was  inoperative,  and  did  not  prevent  the  grant 
of  a  certificate  on  application  de  novo,  and  certificate  grant- 
ed ;  but  qu(Brey  "what  would  be  the  effect  of  granting  a 
certificate  in  the  estate  of  "  James  "  B,  to  "  John*'  B.  by  his 
right  name. 

In  re  Beyan,  Ex  parte  Mooee IrE.M.     23 

6.  CERTIFICATE,    INSOLVENT'S— iZa/w^aZ  of— Assignment 

probably  fraudulent] — For  the  purpose  of  withholding  a  certi- 
ficate, assignments  between  members  of  a  family  on  the  eve 
of  the  insolvency  of  the  assignor,  not  publicly  visible,  and 
the  details  of  which  are  very  improbable,  should  generally 
be  held  fraudulent,  although  sworn  by  the  assignees  and 
assignors  to  have  been  honestly  efibcted,  in  such  a  way  that 
no  decided  falsehood  can  be  detected  in  their  testimony. 

In  re  Allen I.E.M.       3 

7.  — ^^ Refusal  of — Fraudulent  Con- 

veyance] — Where  the  evidence  before  the  Commissioner 
shewed  that  an  insolvent  had,  prior  to  his  insolvency, 
executed  a  voluntary  settlement  of  all  his  property  on  his 
wife  with  the  express  design  of  evading  the  payment  of 
damages  and  costs  in  an  action  for  slander — Held,  that  the 
Commissioner  was  bound,  not  only  to  suspend,  but  to  re- 
fuse the  certificate. 

In  re  Cueley I.E.M.       1 

8. JUDQE'S— For  costs L.     98 

See  Teesfass. 

CIVIL  Remedy  allowed  in  case  of  felony,  though  felon  not 

prosecuted I.E.M.     63 

See  Felony. 

CIVIL  SERYICB— Services  dispensed  toith^—G,  was  on  the 
31st  July,  1857,  by  the  Governor  in  Council,  duly  appointed 
an  Inspector  of  Denominational  Schools.  In  August,  1862, 
he  was  asked  if  he  would  accept  office  under  the  "  Common 
Schools  Act,**  No.  149,  which  was  passed  18th  June,  1862, 
and  he  assented.  On  the  1st  September,  1862,  the  Denomi- 
national School  Board  was  dissolved,  by  operation  of  the 
Act  No.  149.  On  the  11th  October,  1862,  G,  was,  by  the 
Governor  in  Council  duly  appointed  organising  inspector 
under  the  "  Common  Schools  Act,**  and  he  still  held  that 
office.  On  the  18th  September,  1862,  the  Governor  in 
Council  had,  by  proclamation  purporting  to  exercise  a 
power  given  to  him,  by  sec.  1  of  the  "  Civil  Service  Act,'* 
No.  160,  which  passed  18th  June,  1862,  declared  that  that 
Act  "  should  not  apply  to  officers  or  other  persons  whose 
salaries  or  allowances  were  or  had  been  paid  out  of  a  vote 
for  education."  G.*s  salary  "  had  been  paid  out  of  a  vote 
for  education."  G.  claimed  compensation  under  the  Act 
No.  160,  sec.  16,  as  an  officer  whose  services  had  been 
"  dispensed  with  in  consequence  of  a  change  in  his  depart- 
ment, and  not  for  any  fault  on  the  part  of  such  officer." 
In  an  action  by  G.  against  the  Queen,  and  on  a  case  stated 
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without  pleadings  for  the  opinion  of  the  Supreme  Court — 
Seld  (1)  That  G.^s  services  had  heen  "dispensed  with" 
within  the  meaning  of  No.  160,  sec.  16;  (2)  That  the 
determination  of  his  employment  by  dissolution  of  the 
Denominational  Board  was  "  a  change  in  his  department ;" 
and  (3)  That  the  proclamation  of  8th  September,  was  only 
prospective  and  did  not  deprive  O.  of  rights  vested  at  the 
date  of  such  proclamation. 

Geaet  v.  The  Queen L.     60 

CLAIM — Mining — Frontage  Claim — Block  Claim] — The  Prince 
of  Wales  Company  was  registered  for  divers  "frontage 
claims."  The  parallels  of  such  claims  were  marked,  but  the 
lateral  boundaries  were  not  yet  defined,  because  the  "  lead" 
had  not  yet  been  found.  No  fraud  nor  any  want  of  dili- 
gence in  prosecuting  the  discovery  of  the  "lead"  was 
imputed.  McQ.  and  others  marked  "  block  claims  "  within 
the  parallels,  and  in  a  position  within  the  probable  future 
lateral  boundaries  of  the  "  frontage  claims."  The  Court  of 
Mines  restrained  McO.  and  party  from  mining  on  the 
"frontage  claims,"  and  from  "complete  registration"  of 
the  "block  claims;"  and  afterwards  refused  a  motion  to 
dissolve.  On  appeal — Held,  that  the  frontage  claimants 
had  by  the  21  Vic.,  No.  32,  a  right  to  all  the  gold  within 
their  claim  ;  that  the  by-laws  which  directed  that  claims 
are  to  be  worked  on  the  frontage  system  only,  where  the 
sinking  exceeds  a  fixed  minimum  depth,  contained  no 
restriction  of  the  right  given  by  the  Act ;  that  such  by-laws 
made  registration  "  a  possession,"  or  equivalent  thereto ; 
that  the  legal  difficulty  of  being  in  possession  of  land,  the 
boundaries  of  which  are  not  known,  is  expressly  met  by 
24  Vic,  No  111,  sec.  11 ;  and  that  the  prior  "  frontage 
claim"  holders  thus  had  inchoate  rights  wnich  the  subse- 
quent "  block  claim"  holders  had  not  displaced.  Appeal 
therefore  dismissed. 

McGiLL  V,  Tatham L.     62 

2.  Sembh — That  where  the  parallel  and  lateral  lines 

of  a  frontage  claim  have  been  fixed  and  the  boundaries 
ascertained,, no  block  claim  should  be  taken  possession  of 
within  those  boundaries. 

McGiLL  V,  Tatham L.     62 

3.  There  are  but  two  sorts  of  mining  claims — frontage 

claims,  and  block  claims.  There  is  no  subdivision  of  block 
claims  into  block  claims  and  "block  quartz  claims."  A 
holder  of  a  block  claim,  though  registered  only  as  for  a 
"  block  quartz  claim  "  is  unrestricted  and  unlimited  in  his 
rights  as  holder  of  a  "  block  claim"  pure  and  simple ;  and 
is  entitled  to  all  the  gold  within  the  boundary  of  his  claim, 
whether  the  gold  be  in  soil  or  in  quartz. 

Scottish  and  Corkish   Gold-Mining  Company  v. 

Gbeat  Gulf  Gold-Mining  Company  .    .    .    L.  108 


Mining — Injunction  to  restrain  registration — Miners^ 

rights] — The  S.  Company  were  registered  for  a  frontage 
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claim  on  the  S.  lead,  Ballarat.  The  lead  had  not  been 
defined  throughout  the  claim.  8.  and  others  applied 
to  be  registered  for  frontage  claims  on  other  leads  within 
the  claim  of  the  company.  The  company  brought  a  suit 
against  8,  and  others,  praying  an  injunction  to  restrain 
registration  and  mining  within  the  claim  of  the  company. 
The  indiyidual  members  of  the  company  had  miners*  rights, 
but  there  was  no  corporate  right.  The  Judge  of  the  Court 
of  Mines  granted  the  injunction  as  prayed.  On  appeal — 
Meld,  firstly,  that  if  each  of  the  litigant  shareholders  had  a 
miner's  right  the  provision  of  the  Act  No.  32,  sec.  90,  had 
been  substantially  complied  with ;  and  secondly,  that  the 
injunction  was  rightly  granted,  both  to  restrain  encroach- 
ment and  to  restrain  registration,  and  appeal  dismissed. 

Smith  v.  The  Scottish  akd  Cobkish  CoHPAirr.     .    L.  121 

COHABITATION— Eesumption  of,  after  protection  order  I.E.M,    44 
See  HuBBAiTD  and  Wnr£.     2. 

COMMISSION— To  Executor I.E.M.    60 

See  ExECUTOB. 

2. To  Trustees  of  creditors'  deed  .  I.E.M.  28    E.    76 

See  Cbebitobs'  Deed.    8,  4. 

COMMITTEE— Of  Lunatic— appointment  of E.     11 

See  LuvATic. 

*' COMPANIES'  STATUTE,  ISeii^  —  InearporoHan—Ndtice 
qf] — A  Oazette  notice  by  the  Eegistrar  General  that  a 
Company  is  "  registered  "  under  "  The  Companies^  Statute^ 
1864,"  is  not  a  sufficient  notice  of  incorporation.  "Where 
the  Ee^trar-G-eneral,  in  May,  1865,  published  a  Gazette 
notice  that  a  company  '*  was  on  the  9th  day  of  June,  1864, 
incorporated  as  a  Company  limited  by  shares" — Held,  that 
the  notice  had  a  retrospective  effect,  and  that  an  Order  for 
winding-up  the  company,  made  in  December,  1864,  was 
yalidated  by  it. 

In  re   The    Melboubne    akd    Newcastus  Mnria 

COLLIEBT    COMPAirX    LlMITED E.    127 

2. Winding  up — Petition — 

Affidavit'] — The  affidavit  verifying  a  petition  for  winding  up 
a  company,  must  be  filed  within  four  days  of  the  presenta- 
tion of  the  petition,  as  required  by  "  The  Companies*  Statute, 
1864,"  schedule  7,  rule  4,  or  the  petition  will  be  dismissed 
with  costs. 

In  re  The  Viotobian  Stbebt  Eailwat  Company.    E.  132 

8.  — Winding  up — Order  for 

payment  qf  calls — Attachment] — Order  made,  on  application 
of  liquidators  in  a  voluntary  winding-up  under  the  "  Com- 
panies' Statute,  1864,"  for  payment  oi  calls  by  shareholders. 
Eorm  of  order.  Personal  service  directed.  Attachment 
granted  for  contempt  in  non-payment  under  the  order. 
In  re  The  Ballabat  jPatbkt  Eueii  and  Makube 

COMPAETTy  LnilTED E.  172 
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4.  "COMPANIES' STATUTE  ISM''— Winding-up— FetiHon-^ 

Service] — Where  the  affidayits  of  service  of  a  petition  for 
winding-up  a  company  were  unsatisfactorj,  the  petition 
was  allowed  to  stand  over  for  further  proof  of  service,  the 
petitioners  paying  the  costs  of  the  day. 

In  re  The  Victobiaw  Stbbet  Ba^ilwat  Compajty  .    B.  182 

5. Winding-up — Petition — 

Waiver  hy  Appearance'] — ^A  defect  in  service  of  a  petition  for 
winding-up  a  company,  is  not  waived  by  appearance. 

In  re  The  Victoeiait  Steeet  Eailwat  Compaijt  .    E.  132 

CONDITION— Precedent L.  188 

See  Contract.    2. 

CONSIDERATION— Post  nuptial  settlement  set  aside  under 
18  JEliz.y  c.  v.,  where  executed  for  valuable  but  inadequate 

consideration E.  169 

See  Fraudulent  Conveyance.    3. 

CONSTErCTION— J«c(wy(?ra^«>n  of  one  Act  in  another]— The 
"  Qeehng  and  Melbourne  Bailway  Act"  16  Vic.,  is  incorpo- 
rated in  No.  96,  by  sec.  9,  of  that  Act ;  and  the  remedies 
^ven  under  it  are  kept  alive  notwithstanding  its  repeal  by 
No.  186,  sec.  6. 

Eegina  v.  Parker L.       1 

2. New  Bemedies] — Acts  giving  new  remedies 

are  cumulative  on,  and  not  inconsistent  with,  prior  Acts 
dealing  with  the  same  subject  matter. 

Eegina  v,  Parixr L.       1 

8. Repeal  hy  Implication] — Acts  to  repeal 

by  implication  earlier  Acts,  must  be  inconsistent,  must 
deal  with  the  same  subject  matter,  and  must  be  co-extensive. 

Eegina  v.  Parker L.       1 

4. Rights  against  the  Public] — Acts  giving 

to  a  class  rights  in  Crown  property  against  the  public, 
should  be  construed  strictly  as  against  that  class. 

SiMBON  V.  The  Queen E.  118 

5.  No.   176,  section  199 — Mandatory,  not 

Directory L.  171 

See  ApfsaIi.     10. 

6.  No.   274,  section  379  —  Directory,  not 

Mandatory I.E.M.     84 

See  Practice,  Insoltenct.    2. 

7. Will— Devise— Trust— Beneficial  Interests.     26 

See  Will. 

CONTRACT— jBr<?a<?A—jaf«a*urc  of  damages]— T)ie  Board  of 
Land  and  Works  called  for  tenders  jor  the  pastoral  occu- 
pation of  a  new  run  of  (7.,  described  by  Gazetted  boundaries. 
W.  tendered  a  certain  bonus  and  rent,  which  were  accepted 
and  paid.  Licencees  of  neighbouring  runs  were,  in  fact,  in 
occupation  of  portions  of  the  new  run  0.  Possession  of  the 
whole  was  never  given  to  W,,  and  he  sued  for  damages. 
Tbe  jury  found  a  verdict  for  the  Plaintiff,  giving  damages 
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whicli  consisted  of  allowance  for  proportion  of  rent  and 
bonus,  value  of  improvements,  loss  of  the  run  for  more  than 
one  year,  anH  some  expenses  incurred  with  the  consent  of 
Defendants.  On  motion  for  new  trial,  and  for  reduction  of 
damages — Held:  (1)  That  there  had  been  such  censurable 
want  of  information  on  the  part  of  the  Board  of  Land  and 
Works  of  the  fact  that  persons  were  already  in  occupation 
of  the  land  they  were  promising  to  W.,  and  receiving  his 
money  for,  as  amounted  to  misconduct ;  and  that  the  Plain- 
tiff was  entitled  to  recover  damages  for  the  loss  of  his  bar- 
gain. But :  (2)  That  as  the  written  contract  was  for  a 
lease  or  licence  for  one  year  only,  the  damages  must  be 
limited  to  the  loss  actually  sustained  during  that  time ;  and 
rule  absolute  to  reduce  damages  accordingly. 

Williams  v.  The  Boabd  of  Land  ajstd  Works    .    L.  180 

2.  CONTRACT— Omrfi^jon  Prec<?^<?w^-i2^tfr<?nc(9]— A.  contract 
between  R,  and  the  Board  of  Land  and  Works  for  building 
a  lock-up,  contained  the  following  among  other  stipula- 
tions: (1)  That  the  works  and  materials  should  be  con- 
formable to  the  specification,  and  to  the  satisfaction  of  the 
superintending  officer  and  the  Inspector- Q-eneral.  (2)  That 
if  certain  discrepancies  or  ambiguities  should  occur,  they 
should  be  rectified  by  the  Inspector- General,  if  thought 
requisite.  (3,  4)  That  centres,  and  certain  prepared  work 
and  material,  should  not  be  removed  without  the  written 
authority  of  the  Inspector-Q-eneral.  (5)  That  the  con- 
tractor should  have  no  claim  for  suspension  of  the  works 
on  notice,  or  for  not  receiving  the  land  from  the  Board, 
until  thirty  working  days  from  and  after  such  suspension, 
or  from  and  after  the  signature  of  the  contract  by  the  con- 
tractor. (6)  That  "if  any  difference  or  dispute  should  arise 
between  the  superintending  officer  and  the  contractor "  as 
to  several  enumerated  sorts  of  matters,  or  as  to  "  any  other 
matter  or  thing  in  connection  with  the  execution  of  the 
works  not  thereby  left  to  the  sole  determination  of  the 
Board  or  the  Inspector-Q-eneral,  such  difference  or  dispute 
should  be  referred  to  the  Inspector- General,"  whose  deci- 
sion should  be  final ;  and  the  contractor  "  should  not  be 
entitled  to  maintain  any  action  at  law,  or  suit  in  equity,  in 
respect  of  any  claim  or  right  under  that  contract,  or  in 
relation  to  the  works,  until  the  matter  in  difference  should 
have  been  determined  or  decided  by  the  Board  or  the 
Inspector- General,  as  the  case  might  be,  and  then  only  for 
such  sum  as  should  be  awarded;  and  the  obtaining  the 
determination  or  decision  of  such  Board  or  the  Inspector- 
General,  as  the  case  might  be,  was  declared  to  be  a  con- 
dition precedent  to  the  maintenance  of  any  such  action  or 
suit."  B.  sued  the  Board  for  breach  of  this  contract,  in 
that  they  did  not  under  it  give  him  possession  of  the  ground 
after  thirty  days.  The  Board  pleaded  that  the  subject 
matter  of  this  action  was  ''  a  claim  or  right  under  the  said 
alleged  contract,  or  in  relation  to  the  works,"  and  was  a 
matter  in  difference  between  the  Plaintiff  and  Defendants, 
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and  "  had  not  been  determined  or  decided  by  the  Board  or 
Inspector- General."  On  demurrer — Held,  that  the  present 
cause  of  action  was  not  one  of  those  matters  which  had 
been  left  or  referred  by  the  contract,  or  which  had  in  fact 
been  referred  under  the  contract,  and  demurrer  allowed. 
Semhle,  that  the  subject  matter  of  this  action  was  not  "  a 
claim  or  right  under  the  contract,  or  in  relation  to  the 
works." 

EoT  V,  The  Boabd  of  Laiti)  akd  Woeks    .    .     .     L.  188 

8.  CONTEACT — Engineer's  certificate — BeasoM — Accounts — 
Measure  of  damages — Interest^ — G,  Sf  B,  contracted  with 
the  Government  of  Victoria  to  construct  a  railway.  The 
specification  contained  a  provision  that  the  contractors 
should,  at  the  end  of  every  fourteen  days,  furnish  to  the 
Engineer-in- Chief  a  detailed  account  of  the  work  done, 
which  he  would  examine  and,  if  correct,  certify,  and  on  his 
certificate  the  Government  would  pay  the  contractors. 
The  contract  contained  a  covenant  by  the  Government  to 
pay  the  amount  certified  by  the  Engineer-in- Chief  to  be 
due,  and  that  it  should  be  obligatory  upon  the  Engineer-in- 
Chicf  either  to  certify,  or  state  in  writing  his  reasons  for 
not  doing  so.  After  the  completion  of  the  contract  the 
contractors  furnished  accounts  to  the  Engineer-in- Chief, 
and  required  him  either  to  certify  them  or  state  his  reasons 
for  not  doing  so.  He  declined  to  certify,  and  stated  as  his 
reason  "  There  is  nothing  due  to  you,  but  on  the  contrary, 
you  are,  by  the  terms  of  your  contract,  heavily  indebted  to 
the  Government."  On  petition  under  the  Act  No.  49 
against  the  Government  for  breach  of  the  contract  to 
certify  or  give  reasons — Held:  (1)  That  this  was  not  a 
sufficient  "reason"  within  the  contract.  (2)  That  the 
furnishing  accounts  every  fourteen  days  was  not  a  con- 
dition precedent  to  the  obtaining  a  certificate.  (tS)  That 
the  Petitioners  were  entitled  to  substantial  damages,  the 
measure  of  damages  being  the  amount  which  ought  to  have 
been  inserted  in  the  certificate ;  but  that  the  Petitioners 
were  not  entitled  to  recover  interest  upon  that  amount. 
(4)  That  the  reasons  given  by  the  Engineer-in- Chief  must 
be  sufficient  in  law,  and  supported  on  facts  that  were  true. 

BsucE  r.  The  Queen L.  193 

4. Option — Election'] — B.  Sf  Co.  contracted  with 

the  Government  of  Victoria  to  ship  railway  plant  from 
England  to  Victoria.  The  contract  stipulated  that  vessels 
having  the  plant  on  board  must  be  placed  alongside  the 
pier  to  be  named  by  the  Government,  unless  the  consent 
of  the  President  of  the  Board  of  Land  and  Works  had  been 
given  to  their  being  discharged  by  lighters.  B.  Sf  Co, 
shipped  the  plant  in  divers  ships.  For  some  time  notice 
of  the  arrival  of  each  ship  was  given  to  the  Board,  and  the 
plant  delivered  according  to  directions  as  to  each  particular 
ship.  On  the  2nd  November,  1859,  the  Board  informed 
the  contractors  there  was  no  necessity  for  sending  such 
notices ;   and  if  they  could  not  get  alongside  the  pier  they 
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were  to  discliarge  by  lighterB,  or  the  best  and  cheapest  way 
they  could.  On  the  25th  October,  1860,  the  Board  gave 
notice  that  all  shipments  under  the  contract  must  be 
delivered  alongside  the  Eailwaj  Pier  at  Williamstown — 
Heldy  that  the  contract  was  an  undertaking  by  one  party 
to  deliver  in  one  of  two  modes  at  the  option  ot  the  other ; 
that  the  contract  was  open  till  the  election  was  made ;  that 
when  made  it  was  closed.  Also,  that  under  the  contract 
all  the  goods  were  to  be  delivered  at  a  pier  or  by  lighters, 
and  not  an  option  exercised  with  regard  to  each  shipment. 

Ealsigh  v.  The  Queek L.  126 

6.  CONTEA.CT— Penalties— Prevention L.  193 

See  Penaxtiss. 

6.  Within  "  Crown  Remedies  ^e.  Statute  "  E.  118  L.  176 

See  Cbown  Eemedibs  <&c.  Statute.    1,  2,  8. 

CONTEIBUTOET  NegHgence L.     57 

See  Negligence. 

CONVICTION — Stimmari/'] — A  determination  by  magistrates 
in  Petty  Sessions  to  enforce  a  rate  by  warrant  under  the 
18  Vic.f  No.  15,  sec.  32,  is  not  a  "  summary  conviction  or 
order  "  within  the  meaning  of  the  Act  No.  159,  sec.  6,  or 
the  remedy  by  prohibition  tnere  given. 

Eeoina  v.  Fbaseb L.      8 

COEEOBOEATION— Of  mother  on  application  for  bastardy 

order - L.     92 

See  Bastabdy  Obdeb. 

COSTS— Of  Appeal  to  full  Court  in  Equity B.  185 

See  Appeal.    3. 

2.  Of  Appeal  from  Petty  Sessions L.     20 

See  Appeal.     6. 

8.  On  Abandonment  of  Appeal  from  Petty  Sessions    .    L.     87 

See  Appeal.    5. 

4.  Certificate  for,  in  action  of  trespass L.     88 

See  Tbebpass. 

5.  Staying  proceedings  for,  pending  judgment  on  appeal 

to  full  Court E.     89 

See  Appeal.    4. 

6.    Where  bill  dismissed  without  intervention  of  solicitor  E.  107 

See  SoLiciTOB  and  Client. 

7.  Where  a  member,  elected  under  the  Act,  No.  176, 

sec.  83,  of  a  Eoad  Board,  had  been  called  upon  by  rule  nisi 
to  shew  cause  why  he  should  not  be  ousted  from  office  on 
the  ground  that  he  was  not  qualified ;  and  on  cause  shewn 
the  Court  held  him  qualified,  but  found  that  the  transfer 
from  a  brother  to  himself  of  his  qualification  had  not  been 
free  from  suspicion,  and  the  entry  of  the  change  of  occupa- 
tion in  the  rate  books  had  been  irregular;  the  rule  was 
discharged,  without  costs. 

In  re  Cove  Ua  parte  E&AK       L.     76 
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COUNTY  COUET  Execution— Mining  shares  cannot  be  sold 

under E.  110 

See  Execution.     1. 

2.  Fnriher  proceedings  in]  —The  words  "  No 

further  proceedings"  in  the  62nd  section  of  the  "  County 
Court  Act''  mean  proceedings  with  a  view  to  advance,  and 
do  not  refer  to  attempts  to  set  aside,  what  has  been  already 
done. 

Weixow  V,  Deehak L.     16 

8.  Practice'] — The  Supreme  Court  wOl  not 

determine  on  a  point  of  County  Court  practice. 

Wehon  V,  Dbehaut L.     16 

COUET  OF  MINES— Should  state  special  case  before,  not 

after  deciding  a  case L.     44 

See  Special  Case.    2. 

2.  Appeal  to.     See  Appeal.     7,  8,  9. 

COVENANT — For  fiirther  assurance — Specific  performance  of 

decreed - E.     67 

See  Specipio  Pebfobmaitce.     2. 

2. Eepugnancy  between  proviso  and      ....     L.     10 

See  MoBTGAGE.     3. 

CEEDITOE— Administration,  c.t.a.  to I.E.M.     38 

See  Pbactice,  Ecclesiastical.     1. 

CBEDITOES'  BB^D— Arbitration  Clause]— The  fact  that  a 
creditors'  deed  contains  an  arbitration  dause  as  to  disputed 
debts,  does  not  invalidate  the  deed. 

In  re  Yoy  DiiR  Reyd^,  Sa  parte  ItEVi   .     .     .     .  I.E.M.     28 

2.  Attestation — Date] — It  is  not  necessary 

that  the  attestation  of  a  creditors*  deed  by  a  magistrate 
should  be  dated. 

In  re  Yoix  beu'Reydj^,  JEx  parte  JjRYi        .     .     .I.E.M.     28 

3.  — Commission  to  Trustees] — A  provision  in 

a  creditors'  deed,  authorising  the  trustees  to  retain  a  com- 
mission not  exceeding  five  per  cent.,  does  not  invalidate  the 
deed. 

In  re  Yoix  D^n'RxTD^yJEx  parte  JjEYi  ,     .     .     .  I.E.M.     28 

4. In  a  suit  to  ad- 
minister the  trusts  of  a  creditors'  deed,  the  Master  allowed 
to  the  trustees  a  commission  on  their  receipts  under  the 
deed.     Upon  exceptions,  such  commission  disallowed. 

Heape  v.  HAWTHOBiirB E.     76 

6.  Execution  hy  Creditor  ]  —  Any  creditor 

seeking  to  take  the  benefit  of  a  creditor's  deed,  should, 
before  being  paid,  execute  the  deed,  but  need  not  execute 
before  proving  his  debt  in  the  Master's  office. 

Heape  v.  Hawthobnb E.     76 

6.  Furniture — Allowances  to  Insolvent] — A 

provision  in  a  creditors'  deed,  that  after  the  deed  has  been 
signed  by  three-fourths  in  number  and  value,  the  majority 
of  the  creditors  may  allow  his  furniture  to  the  debtor,  and 
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make  him  allowances  for  trouble  and  payments  of  various 
kinds,  does  not  invalidate  the  deed. 

In  re  Von  dee  Hetde,  Ex  parte  Levi   ....  I.E.M.     28 

7.  CEEDITOES'  DEED— Jn«^ec^M?n]— Where  a  creditors' deed 

lay  for  inspection  in  the  office  of  the  solicitor  who  prepared 
it  from  the  l^th  August,  to  the  25th — Held,  that  although 
only  a  short  interval  elapsed  the  Act  had  been  complied 
with. 

Jn  r^  Von  DEE  Heyde, -EiF  jE>orfe  Levi  .     .     .     .  LE.M.     28 

8.  Interest  under"] — Creditors  under  a  cre- 
ditor's deed  held  entitled  to  interest  to  the  time  of  payment 
upon  their  respective  debts,  if  there  should  be  surplus 
assets,  after  payment  of  all  the  debts  with  interest  down 
to  the  date  of  the  deed. 

Heape  V,  Hawthoene   .     .     .     .  • % .     E.    76 

9.  Paymentof  Creditors  not  executing  deed] — 

A  provision  in  a  creditors'  deed,  that  after  three-fourths  in 
number  and  value  of  the  creditors  have  signed,  pther 
creditors  may  be  paid,  is  no  more  objectionable  than  if  a 
provision  was  made  for  the  payment  of  the  insolvent  him- 
self, under  similar  circumstances ;  and  does  not  invalidate 
the  deed. 

Jn  r^  Von  DEE  Hetde,  JEa?  ^ar^c  Levi  .     .     .     .LE.M.     28 

10.  Release  of  debt] — A  provision  in  a  credi- 
tors' deed,  that  each  creditor  who  signed  thereupon  released 
his  debt,  does  not  invalidate  the  deed. 

In  re  Von  dee  Heyde,  Ex  parte  Levi   ....  I.E.M.     28 

11. Schedule  of  Creditors— Omission  from] — 

A  creditors'  deed  may  provide  for  creditors  who  are  not 
enumerated  in  the  schedule  to  it ;  and  the  omission  of  some 
creditors  from  the  schedule,  unless  wilful  and  material, 
does  not  invalidate  the  deed. 

J»  re  VoN  DEE  Heyde,  JKa?^ar^c  Levi  .     .     .     .  I.E.M.    28 

CEOWN  LANDS— Auriferous— Lease  of L.  163 

See  Lease. 

2. Selection  of E.  113 

See  Land  Acts  1862,  1865. 

CEOWN  EEMEDIES,  &c.,  STATUTE— Ci?n<rac^-2br^]— 
An  action  for  money  had  and  received,  is  maintainable 
against  the  Crown  under  the  Act  No.  241,  sees.  20,  27,  in 
a  case,  where,  if  between  subject  and  subject,  tort  might 
also  lie. 

Stevenson  v.  The  Queen L.  176 

2. Contract  within] — 

Semhle  that  the  granting  of  a  certificate  under  the  "  Land 
Acts**  of  1862  and  1865,  and  the  application  of  the 
certificate  holder  to  select,  and  tender  of  his  money,  do  not 
constitute  any  contract  within  the  meaning  of  the  "  Crown 
Remedies  and  Liability  Statute ,  1865." 

SiMSON  V.  The  Queen E.  113 
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8.  CEOWN  EEMEDIES,  Ac,  STATVT^^-Money  had  and 
received — Implied  Contract] — Customs  duties  had  been  de- 
manded by  tne  agents  of  the  Crown,  under  the  authority 
of  a  resolution  of  the  House  of  Assembly  only,  and  had 
been  paid  by  several  importers.  The  importers  sued  the 
Crown  under  the  Act  No.  241  for  a  return  of  the  duties, 
as  money  had  and  received  by  the  Crown  to  their  use.  On 
rule  nisi  for  non-suit — Held,  that  the  action  would  lie  on 
the  implied  contract  to  repay  that  which  it  would  be 
inequitable  to  retain. 

Stevenson  v.  The  Queen L.  176 

CITEATOE— Administration  of  estate  by I.E.M.     53 

See  Intestate's  Estate. 

2. Eule  to  administer  real  estate I.E  M.     49 

See  Intestate's  Eeal  Estate.     1. 

CUSTOMS  DUTIES— Authorising  by  resolution  ....     L.  143 
See  Pbitileqb. 

•  

2.  Action  to  recover L.   176 

See  Cbown  Eemedies  &c.  Statute.     3. 

CUSTOMS  OYFlC^Br- Notice  before  actum]— l^otice  before 
action,  under  the  "  Customs  Act,  1867,"  sec.  227,  must  be 
proved  in  an  action  against  a  customs  officer  for  detinue 
and  trover  of  goods,  which  he  would  not  deliver  up  till 
duties  imposed  only  bv  resolution  of  the  Legislative  Assem- 
bly had  been  paid,  ana  for  refusing  to  sign  a  "  free  entry  " 
of  such  goods  unless  the  duties  were  paid,  where  the  duties 
were  demanded  by  the  Defendant  in. virtue  of  his  office,  and 
he  had  a  bona  fide  belief  that  he  was  doing  his  duty  in  his 
office.  Such  belief  is  a  question  for  the  Court  and  not  for 
the  jury. 

Stevenson  t>.  Ttleb L.  179 

DAMAGES— Measure  of L.  130, 193 

See  Contbact.     1,  3. 

DATE — To  attestation  of  creditors'  deed  not  necessary     .  I.E.M.     28 
See  Creditobb'  Deed.     2. 

DEATH  of  Eespondent  in  suit  for  dissolution  of  marriage — 

Suggestion I.EM.     62 

See  Pbactice,  Ditobce,  &c. 

DELAY— Held  no  bar  to  claim E.     18 

See  Acquiescence. 

DEMISE — Document  held,  not  to  amount  to L.     99 

See  Landlobd  and  Tenant.     1. 

DISSOLUTION— Of  Marriage— Suit  for— Death  of  Eespon- 
dent     I.E.M.     62 

See  Pbactice,  Divobce,  &c. 

DOWEE — Eelease  of,  a  consideration  for  a  settlement     .     .     E.  159 
See  Fbaudulent  Conveyance.    3. 

ECCLESIASTICAL  SUIT— Practice  in I.EM.     63 

Sec  Pbactice,  Ecclsbiabtical.     5. 

62 
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PAfil 

EJECTMENT — No  notice  to  quit  necessary  before  bringing,  in 

case  of  weekly  tenancy L.  W4 

See  Landlobd  aitd  Tenant.     3. 

ELECTION — As  to  mode  of  carrying  out  contract — Exercise  of  L.  126 
See  CoNTBACT.     4. 

ENCEOACHMENT— Appeal  to  Court  of  Mines  from  Warden's 

finding  that  no  encroachment L.  118 

See  Appeal.     8. 

ENGINEEE'S   CEETIFICATE— EewonsYor  not  giving     .    L.  193 
See  Contract.     3. 

EEASUEES— In  affidavits— Effects  of I.RM.    14 

See  Peacticb,  Insolvency.     1. 

'Y&TOWWL—Fartnership— Distinct  Ftrtns]'-lL  deed  of  assign- 
ment in  trust  for  creditors  was  expressed  to  be  made 
"  between  ^.  O.,  R.  G.,  ^  W.,  carrying  on  business  at 
Geelong  as  If.  Sf  B.  Q.  Sf  Co,,  and  the  said  N,  G,  ^  R,  Q. 
carrying  on  in  Melbourne  a  separate  business  as  If,  Sf  R.  G, 
of  the  first  part,"  &c.  The  schedule  to  the  deed  contained 
a  column  headed  "Estate/'  and  opposite  each  creditor's 
name  was  inserted  either  ^^  N,  Sf  R,  G,  Sf  Co,**  or  "  JV.  ^ 
R,  G.'*  In  a  suit  to  administer  the  trusts  of  the  deed,  the 
Master  certified  that  N.  G.,  R,  G.  &  TT,,  carried  on  business 
at  Geelong  as  -AT.  if  R,  G.  Sf  Co.,  and  in  Melbourne  as 
If.  Sf  R.  u.,  and  several  creditors  entered  in  the  schedule 
as  creditors  of  If.  ^  R.  G.  were  reported  by  the  Master  as 
creditors  of  If,  &  R.  G,  Sf  Co.  On  exceptions — Held,  per 
Molesworth,  J.,  tnat  the  schedule  did  not  operate  by  way  of 
estoppel,  but  that  the  deed  afforded  very  strong  evidence 
that  the  two  firms  were  distinct,  that  the  evidence  before 
the  Master  supported  this  view,  and  exception  allowed.  On 
Appeal — Held,  that  the  deed  did  not  amount  to  an  estoppel, 
but  only  to  evidence  of  an  admission,  which  was  more  than 
outweighed  by  the  evidence  before  the  Master ;  that,  as 
regarded  the  creditors,  there  was  only  one  firm,  and  appeal 
allowed. 

Heape  V,  Hawthobn E.    76 

EVIDENCE —iVb^wtf  to  admifj—A.  deed  admitted  by  the 
Defendant's  solicitor  on  the  usual  notice  to  admit,  if  put 
in  and  marked  as  on  exhibit,  is  in  evidence,  although  the 
admission  itself  be  not  put  in. 

Glass  v.  Simson E.    67 

2. Objection  to — How  to  be  taken L.  130 

See  Pbactice  at  Law.     6. 

3.  Of  Stealing L.    22 

See  Stealing.     1. 

4. Privileged  commtmications — Husband  and  wifel — 

A  Plaintiff  in  equity  relied  upon  certain  letters  from  the 
Defendant  to  his  (the  Defendant's)  wife  which  were  set 
out  in  the  bill.  The  Defendant,  by  his  answer,  admitted 
these  letters.  At  the  hearing  the  Defendant's  counsel 
objected  that  such  letters,  being  between  husband  and 
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wife,  were  inyiolable,  and  inadmiBsible  as  evidence.  The 
Primary  Judge  admitted  the  evidence.  Upon  appeal  to 
the  full  Court — Held,  per  Stawell,  C.  J.,  and  Williams,  J., 
(MolestDorth,  J.,  dissentiente)  that  letters  from  husband  to 
wife  are  privileged  communications,  and  cannot  be  read 
against  the  husband.  But  whether  such  letters,  admitted 
by  the  answer  of  the  husband,  could,  after  his  objecting  at 
the  hearing,  be  read  against  him,  queer e. 

Laenach  v.  Alletne E.     39 

6. Voluntary  settlement — Intention  of  settlor'] — In  a 

suit  to  set  aside  a  voluntary  settlement  as  fraudulent,  the 
evidence  of  the  settlor  himself,  of  his  intent  in  executing 
the  settlement,  will  be  received  if  tendered ;  but  not  evi- 
dence of  statements  by  him  as  to  such  intent. 

EiCHMOND  V.  Dick E.  143 

EXCEPTIONS— Appeal  to  Privy  Council  from   order  over- 

ruling E.     76 

See  Appeax.     1. 

EXECUTION — County  Court — Mining  shares'] — Shares  in  a 
mining  company  cannot  be  sold  under  a  County  Court 
execution.  The  owner  of  shares  so  sold  filed  a  bill  against 
the  company,  without  making  the  purchaser  a  party,  pray- 
ing for  recognition  as  a  shareholaer,  and  for  scrip  to  be 
issued  to  him.  The  purchaser  had  previously  given  notice 
to  the  company  not  to  deal  with  the  shares,  and  was  out  of 
the  jurisdiction.  Decree  made  as  prayed  in  the  absence 
of  the  purchaser,  and  with  costs  against  the  company. 

Eddy    r.    The    Wobkiitg    Minebs'    OoLD-MnoNG 

CoifPAmr E.  110 

2.  Of  creditors'  deed  by  creditor E.     76 

See  Cbeditoes'  Deed.     6. 

3.  M.fa.  including  interest,  set  aside     .     .  I.E.M.       2 

See  Seqtjsstbation.     1. 

EXECUTOE — Commission  allowed  to] — ^A  testator  domiciled  in 
New  South  Wales  appointed  an  executor,  resident  in  Vic- 
toria, and  left  large  personal  estate  in  both  colonies.  By 
the  Bules  of  Court  m  New  South  Wales,  executors  are 
allowed  a  commission.  On  an  ea  parte  application  by  the 
executor,  order  made,  allowing  him  the  same  rate  of  com- 
mission on  the  personalty  in  Victoria  as  was  allowed  in 
New  South  Wales ;  but  without  prejudice  to  the  rights  of 
the  persons  interested. 

In  re  Chadwick's  Estate,  Ex  parte  Bennett    .  I.E.M.     60 

EXEMPTION— From  rating— Mine L.     96 

See  Eate.    3. 

2.  Bridge  toll L.     98 

See  Bate.    4. 

3. From  wharfarge  rates  of  goods  for  use  of  Her 

Majesty's  Government L.  184 

See  Whabfage  Bates. 
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FELONY — No  prosecution — Death  of  felon — Civil  remedy] — 
An  agent  embezzled  from  his  employers.  His  offence  was 
discovered  shortly  before  his  death,  and  his  employers 
applied  certain  property  of  the  agent,  placed  in  their  hands 
by  him  for  that  purpose,  in  reduction  of  his  debt.  Semhle, 
that  they  might  prove  on  the  estate  for  the  balance, 
although  they  had  not  prosecuted  him  for  the  offence. 

In  re  Dixie I.E.M.     63 

FIDUCIAET  EELATION— Purchase  by  next  friend     .     .     E.     89 
See  Next  Fbiend. 

FI.  FA. — ^Including  interest,  set  aside I.E.M.       2 

See  Sequestration.    1. 

FORBEAEANCE — To  enforce  demand  does  not  operate  a«  a 

release E.     18 

See  Acquiescence. 

FOEECLOSUEE E.    30, 105 

See  Mortgage.     1,  2. 

FOEEIQN  JUETMAN L.  124 

See  Jury. 

FEAUDULENT  ASSiaNMENT— Eefusal  of  certificate  be- 
cause of I.E.M.      8 

See  Certificate.     6. 

FEAUDULENT  CONVEYANCE— 5t7Z  ofexchanffej—Yohin- 
tary  settlement  of  bills  of  exchange,  executed  in  order  to 
defeat  apprehended  legal  proceedings,  set  aside  under 
13  £liz.,  cap.  V.  Though  bills  of  exchange  were  not  liable 
to  execution  at  the  date  of  the  statute  of  Sliz.,  yet  the 
modern  law  making  them  so  liable,  that  statute  becomes 
operative  upon  them. 

EicHMOND  V.  Dick E*  143 

2.  Eefusal  of  certificate  be- 
cause of I.E.M.       1 

See  Certificate.     7. 

8. Valuahle,hut  inadequate  con- 
sideration— Release  of  dower] — Post-nuptial  settlement  set 
aside  as  fraudulent  under  1^  Eliz,,  cap.  v.,  although  for 
valuable,  but  inadequate,  consideration,  and  the  settlor 
proved  to  have  been  largely  indebted  at  the  time  of  its 
execution,  but  not  in  insolvent  circimistances.  The  wife  of 
the  settlor  ha^ang  given  valuable  consideration  by  releasing 
her  dower,  held  entitled  to  the  value  of  the  dower  released, 
she  being  2^  feme  coverte  and  having  no  professional  adviser. 

Shaw  r.  Salter E.  159 

FEONTAGE   CLAIM L.    62,  103 

See  Claim.     1,  2,  3. 

FUENITUEE— Allowance  of  to  debtor,  in  creditors'  deed  I.E.M.     28 
See  Creditors'  Deed.    6. 

FUETHEE  ASSUEANCE— Specific  performance  of  cove- 
nant for,  decreed E.    67 

See  Specific  Performance.     2. 
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FAGB 

G-ENEEAL    SESSIONS— Should  make  order  before  stating 

special  case L.     96 

See  Special  Case.     1. 

GOODS  STOLEN— Non-production  of,  at  trial  for  stealing .     L.  102 
See  Stealing.     2. 

HTSBAND  AND  WIFE— Privileged  communication  between  E.     39 
See  Evidence.     4. 

2. JProtection  order  —  Itesumption  of 

cohabitation] — On  the  resumption  of  cohabitation,  after  a 
protection  order  under  No.  125,  sec.  7,  based  upon  desertion, 
the  wife's  separate  property,  acquired  during  the  desertion 
becomes  the  propei^ty  of  the  husband ;  and  is  not  within 
the  protection  of  sec.  11 ;  and  the  wife  having  died,  no 
administration  by  the  husband  is  necessary  to  enable  him 
to  obtain  it. 

MUBBAT  V.  AlTKEN I.E.M.      44 

IDENTIFICATION— Of  stolen  goods L.  102 

See  Stealing.     2. 

INCOBPOEATION— Of  Company  under  No.  190,  Notice  of  E.  127 
See  Companies'  Statute  1864.     1. 

INDECENT  FEINTS  —  Importation  of-— Evidence]  —  On  an 
information  for  breach  of  the  Act  No.  13,  sec.  34,  by  being 
"concerned  in  importing"  indecent  prints,  the  evidence  was 
as  follows : — Defendant  applied  to  a  customs  officer  to  clear 
a  case  arrived  from  England  by  the  ship  "  Southern  Oceans 
The  case  was  landed;  Defendant  asked  tne  amount  of  duties; 
the  officer  asked  for  the  invoice,  and  Defendant  produced  it. 
The  invoice  was  *'  merely  and  only  a  list  of  the  goods  with 
their  prices,  without  disclosing  the  names  of  the  vendor, 
vendee,  shipper,  or  consignee."  The  case  reallv  contained, 
as  was  truly  stated  in  the  invoice,  "  upwards  ot  fifty  dozen 
of  pictures."  Some  of  these  were  indecent.  The  case  had 
a  false  bottom,  and  all  the  pictures  were  iu  the  false  bottom. 
The  officer  said,  "  Why,  there's  a  false  bottom ;"  Defendant 
answered,  "  Oh,  no ;  the  case  is  too  large  for  the  goods." 
Held^  on  appeal  after  conviction,  that  there  was  evidence  to 
support  the  conviction. 

Davis  v.  Sprent L.     86 

INJUNCTION — Protection  of  propertt/  pending  litigation] — 
The  Court  will  not  interpose  by  injunction,  there  being  no 
allegation  of  insolvency,  to  prevent  the  removal  of  bricks 
already  made  or  in  course  of  being  made,  by  a  trespasser 
upon  an  infant's  land,  the  clay  for  which  was  severed  before 
service  of  the  notice  of  motion.  But  injunction  granted  to 
restrain  further  digging  upon  the  lani,  on  the  ground  of 
protection  of  property  pending  litigation,  but  not  of  waste 
or  trespass. 

Sutltff  v.  Jones B.     82 

2. To  restrain  registration  of  mining  claim      .     L.  121 

See  Claim.     4. 
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INSOLVENT— Certificate  of  discharge .     .     .      I.E.M.  1,  3,  16,  23. 
See  Ceetifiuate.     4,  6,  6,  7. 

2.  Uncertificated — Voluntary  sequestration  by, 

set  aside I.E.M.     20 

See  Sequestbation.     8. 

INSPECTION-Of  creditors' deed— Time  for     .     .     .     .  I.E.M.     28 
See  Creditobs'  Deed.     7. 

2.  Of  documents  in  hands  of  solicitor      ...     E.     15 

See  SoLiciTOB  and  Client.     2. 

INSUEABLE  INTEREST— >Sf.  chartered  a  ship  for  the  voyage 
from  Melbourne  to  London  for  the  lump  sum  of  £2,700, 
£500  in  cash,  and  the  remainder  to  be  secured  by  bills  of 
lading  to  the  satisfaction  of  the  master ;  in  the  event  of  the 
same  not  amounting  to  the  required  sum,  the  balance  to  be 
paid  by  S.  before  the  ship  left  Melbourne ;  and  should  the 
freight  exceed  £2,200,  the  master  was  to  give  to  iS^.  an  order 
on  the  owners  in  London  for  the  surplus.  The  £500  was 
paid;  the  freight  upon  the  cargo  shipped  amounted  to 
£2,809,  and  the  master  accordingly  gave  to  8,  an  order  on 
the  owners  for  £609.  S.  insured  his  interest  under  this 
agreement  for  £500.  Held  by  the  full  Court,  reversing 
Molesworth,  J.,  that  S.  had  an  insurable  interest. 

Solomon  v.  Miller E.   136 

INTENTION— Evidence  of,  in  larceny  ........     L.     13 

See  Laecent.     2. 

2. Evidence  of  settlor  as  to,  in  executing  volun- 
tary settlement,  admitted E.   143 

See  Evidence.     6. 

INTEREST— Creditors  when  entitled  to,  under  creditors'  deed     E.     76 
See  Ceeditobs'  Deed.     8. 

2. Lost  by  laches E.      18 

See  Acquiescence. 

3. On  money  due  by  contract L.  193 

See  CoNTEACT.     3. 

4.  On  Mortgage E.   105 

See  Mobtgage.     2. 

6. Wrongly  included  in^.^ .  I.E.M.       2 

See  Sequestbation.     1. 

INTESTATE'S  ESTATE —Gurator— Proof  of deht  hy  creditor]— 
The  Court  has  no  jurisdiction  under  No.  230,  sees.  21  and 
22,  to  entertain  the  claim  of  a  creditor  seeking  to  prove 
upon  the  intestate's  estate.  Those  sections  are  intended 
to  provide  for  cases  of  misconduct  by  the  curator ;  but  not 
otherwise  for  the  administration  of  the  estate. 

7^  r^  Dixie I.E.M.     53 

INTESTATE'S  EEAL  ESTATE— Ct^«/or]— A  rule  to  admin- 
ister real  estate  will  not  be  granted  to  the  Curator  under 
the  Act  No.  230,  sec.  12,  where  the  land  is  totally  unim- 
proved and  unfenced ;  and  it  is  no  reason  for  granting  such 
rule,  that  the  land  is  required  for  the  payment  of  debts. 

In  re  Ji.CKSON I.E.M.     49 
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2.  INTESTATE'S  EEAL  ESTATE— lforfyfl^^«]—Eeal  estate 
vested  in  the  deceased  as  a  mortgagee  only,  does  not  come 
within  the  "  Intestate's  Beat  Estate  Act;'  No.  230. 

In  re  HEin3£BS0N I.E.M.     41 

JUDICIAL    SEPARATION  —  Permanent    alimony  granted 

after I.E.M.     60 

See  Alimokt. 

JURY — Foreign  Juryman'] — ^After  the  jury,  in  a  criminal  case, 
at  General  Sessions,  had  retired  to  consider  their  verdict,  it 
appeared  that  there  was  a  foreigner  on  the  jury  who  but 
very  imperfectly  understood  English.  The  Chairman  then 
read  over  the  evidence,  and  it  was  translated  by  an  inter- 
preter. The  jury  found  the  prisoner  guilty.  On  a  case 
stated  by  the  Chairman — Held^  that  if  the  Judge  was 
satisfied  the  juror  could  have  discharged  his  duties  properly, 
the  conviction  should  be  affirmed ;  but  if  from  ignorance  of 
the  English  language,  the  juror  was  unable  to  do  so,  there 
was  no  trial. 

Eeoina  t7.  HocTOB L.  124 

LACHES— Disentitle  to  interest E.     18 

See  ACQUIESCEFCE. 

"  LAND  ACTS  1862,  1866  ''—OeHificate  holder— Selectum]— 
Holders  of  certificates  under  the  '^Land  Act  1862,"  sec.  23, 
were  not  entitled  to  any  preferential  right  of  selection 
under  that  Act,  but  were  to  select  at  the  same  time  and 
place  as  other  selectors,  and  priority  of  selection  was  to  be 
determined  by  lot.  The  ^^Land  Act  1865,"  includes  appli- 
cants  under  that  Act,  and  under  the  Act  of  1862,  in  one 
system  of  selection,  introduced  by  the  Act  of  1865.  The 
words  "  exercise  the  right  of  selection,"  in  section  47  of 
the  Act  of  1865,  mean  no  more  than  to  obtain  recognition 
of  the  right  of  selection;  and  after  recognition  of  such 
right,  selection  by  a  certificate  holder  can  only  be  made 
before  a  land  officer  at  the  same  time  and  place  with  selec- 
tors under  the  Act  of  1865. 

SiMSON  V,  The  Queen R  118 

LANDLOED  AND  TENANT  —  2>(W»w<?  —  IV^^/^aw]— By  a 
written  instrument,  drawn  by  La  Ohapelle,  a  French  vis- 
count, D.  agreed  to  "  rent "  to  the  viscount  "  the  rooms, 
concert  hall,  first  floor,"  of  the  Australia  Felix  Hotel,  "  to 
be  called  the  Alhambra  Assembly  Booms,"  in  consideration 
of  Is.  a  week,  and  payment  for  gas  consumed  during  the 
performances  in  the  assembly  rooms;  "the  use  of"  the 
rooms  to  "belong"  to  the  viscount  "from  noon  to  mid- 
night every  day  for  six  months,  from  the  24th  April,  1862, 
except  for  two  days  in  every  fortnight,  when  they  can  be 
appropriated  to  the  use  of  the  Odd  Fellows'  Association." 
2>.  having  evicted  the  viscount,  the  latter  brought  trespass, 
and  got  a  verdict  for  £634,  being  six  months'  profit  or  the 
assembly  rooms.  On  motion  to  enter  a  nonsuit — Held,  that 
the  instrument  contained  no  demise  for  six  months,  and 
rule  nisi  for  nonsuit  made  absolute. 

De  la  Chapelle  v.  DowiNTiE L.     99 
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2.  LANDLOED    AND  TBliJ ANT— Nuisance']— M.  was  free- 

holder of  premises,  on  the  ground  floor  of  which  he  erected 
a  water-closet,  so  constructed  as  to  require  being  cleansed 
daily.  He  let  the  premises  to  a  tenant.  The  tenant  used 
water  in  large  quantities  to  cleanse  the  closet.  The  water 
so  used  percolated  through  an  imperfect  asphalte  channel 
into  cellars  beneath,  and  thence  into  the  cellar  of  adjoining 
premises,  occupied  by  Mc^.  and  others,  where  it  befouled 
and  injured  goods  there  stored.  MclJ.  and  others  sued 
M.  for  damages.  On  rule  nisi  for  nonsuit — Held,  that  the 
closet  per  se  was  not  a  nuisance ;  that  even  if  used,  the 
application  of  water  by  the  tenant  to  cleanse  it  was  not 
essential — other  modes  of  cleansing  might  have  been 
adopted;  and  that,  as  landlord,  the  Defendant  was  not 
liable  for  his  tenant's  acts 

McEwAN  I'.  Mills L.  118 

3.  Weekly    tenancy  —  Notice  to 

quit'] — In  the  case  of  a  weekly  tenancy,  a  notice  to  quit 
IS  not  necessary  before  bringing  ejectment. 

Calvebt  v.  Tuekee L.  174 

LAPSE— Of  order  «m  for  sequestration I.E.M.  8,28 

See  Peacticb,  Insolyenct.     6,  7. 

LARCENY  —  By  paumbroker  of  goods  paumed] — F,  was  a 
shareholder  and  manager  of  a  company  carrying  on  the 
business  of  pawnbroking  in  Melbourne,  and  acted  under  a 
pawnbroker's  licence  issued  to  himself  in  his  own  name, 
but  "  as  agent "  of  the  company.  H.  pawned  a  watch  with 
Jl  as  such  agent.  F,  absconded  with  the  watch,  was 
arrested,  and  brought  back  to  Melbourne,  tried  for  lar- 
ceny of  the  watch,  and  convicted ;  but  the  Judge  stated  a 
case  on  a  question  reserved  whether  JPl,  as  a  licenced  pawn- 
broker, having  a  lien  on  the  property  for  the  sum  advanced, 
payment  of  which  was  never  tendered,  could  be  convicted 
of  stealing  from  S.  Held  that  he  could,  and  that  the  con- 
viction was  right. 

EeGINA  V,  FlSCHEL L.      11 

2.  Evidence  of  intention] — 0*L.  was  informed 

against  for  stealing  "  a  piece  of  calico "  from  JB.  It  was 
proved  that  B.  was  late  at  night  in  a  public  house  with 
three  persons,  of  whom  O'L.  was  one ;  that  B.  shewed  his 
purse,  and  returned  it  to  his  right-hand  pocket ;  that  after- 
wards, fearing  that  the  others  intended  to  rob  him,  he,  un- 
perceived,  passed  his  purse  to  his  left-hand  pocket ;  that  he 
and  the  others  were  put  out  of  the  house ;  that  in  a  passage 
the  others  set  upon  him,  "one  held  his  neck,  another  (O'L.) 
his  legs,  and  the  third  dragged  out  his  right-hand  pocket." 
This  pocket  was  empty ;  it  was  the  "  piece  of  calico " 
charged  in  the  information  to  have  been  stolen.  The 
Judge  left  it  to  the  jury  as  against  O'i.,  "  as  if  there  was 
evidence  of  robbery  of  the  pocket,  if  its  material  were 
calico."  The  jury  convicted.  His  Honor  reserved  a  case, 
stating  that  "  there  was  no  evidence  how  long  the  pocket 
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was  held,  or  what  became  of  it.  It  appeared  to  have  been 
torn  out  in  order  to  get  at  the  purse  of  money  which  the 
assailants  supposed  it  contained,  but  there  was  no  reason  for 
supposing  that  they  wanted  it  or  retained  it.'*  Held,  that 
the  tearing  out  of  the  whole  pocket  was  itself  evidence  to 
go  to  the  jury  as  to  the  intention ;   and  conviction  upheld. 

Eegina  v.  O'Leaet •  .     .     .    L.     13 

LEASE — Of  auriferous  Grown  land'] — By  a  Crown  lease  of 
auriferous  land  under  the  Act  No.  liS,  everything  passes 
to  the  lessee ;  and  a  holder  of  a  miner's  right  has  no  right 
to  search  on  the  leased  ground  for  auriferous  quartz. 

Haewood  v.  Coster L.  163 

LEGISLATIVE  ASSEMBLY— Privilege— Customs'  duties     L.  143 
See  Pbitilege. 

LIBEL — W.  and  another  published  of  and  concerning  U.y  in 
his  business  of  a  sheep-farmer,  the  following  among  other 
printed  words: — "It  is  upwards  of  twelve  months  since 
Mr.  U,  was  fined  £1,430  by  the  local  magistrates  of 
Co  wanna  in  requittal  of  his  efforts  to  acclimatise  the 
acarus  in  the  districts  of  the  Lower  Murray."  .  .  "  By 
the  grace  of  our  Attorney-General  he  is  enabled  to  snap 
his  fingers  at  the  administrators  of  the  law.  He  is  a  stand- 
ing example  to  all  scabby  flockmasters  of  how  easily  a  man 
may  escape  the  penalties  of  the  Act  in  their  case  made  and 
provided.  In  spite  of  law,  of  magistrates,  and  scab-inspec- 
tors, M  r.  U.  comes  triumphantly  out  of  his  great  scabbing 
experiment.  He  has  achieved  the  object  of  his  march  from 
the  DeviPs  River,  and  may  boast  of  the  cheap  way  in  which 
he  has  succeeded  in  stocking  his  run  on  the  Lower  Murray." 
In  an  action  of  libel  by  U.  for  this  publication,  W,  and 
another  justified  the  facts  stated  in  these  passages,  but  did 
not  justify  the  wilfulness  apparently  implied  by  some  of 
their  expressions.  The  verdict  was  for  the  Defendants,  on 
the  pleas  so  justifying  the  passages  charged  as  libellous.  A 
rule  nisi  having  been  obtained  to  enter  judgment  for  the 
Plaintiff,  non  obstante  veredicto,  on  the  issues  raised  by  these 
pleas — Held  that,  after  verdict,  the  pleas  were  sufficient, 
and  rule  nisi  discharged.     Setnhh,  that  on  demurrer  the 

Sleas  would  not  have  been  deemed  a  full  justification  of  the 
bel. 

Urqijhaet  v.  Wilson L.     28 

LIEN— Of  unpaid  vendor L.  227 

See  Bonded  Certiticates.    2. 

LOAN— Of  capital  under  No.  ITO' LE.M.       8 

See  Pabtnehship.     2,  3. 
Sequesteation.    3. 

LUNATIC — Committee,  appointment  of] — The  Court  will  not 
appoint  a  committee  ot  a  lunatic  not  found  so  by  inquisition, 
nor  make  any  order  affecting  the  lunatic's  property,  how- 
ever small  it  may  be. 

In  re  Abkott,  In  re  Champignt E.     11 
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MEASTJEE— Of  damages L.  180,  193 

See  CoNTBACT.     1,  3. 

MINE — Exemption  firom  rating L.     96 

See  Eate.     3. 

MINEB'S  BlGtKT— Partner]— M.  purcbased  in  1857  a  "one 
twenty-fourtli  part  or  share  "  in  a  certain  mining  claim  on 
Windmill-hill,  known  as  "Niemann's  claim."  In  Septem- 
ber, being  in  arrears  for  calls,  he  left  the  colony.  In  July, 
1863,  he  received  notice  that  his  share  was  forfeited  on  the 
8th  December,  1862.  He  held  no  miner's  right  till 
December,  1864.  In  February,  1865,  he  sued  the  other 
shareholders  by  plaint  in  the  Court  of  Mines,  praying  not 
merely  as  a  holder  of  scrip  for  an  account,  but  for  a 
declaration  that  he  was  a  partner,  and  entitled  to  one 
twenty-fourth  part  or  share  of  the  mining  claim  and  the 
profits  thereof ;  and  for  a  decree  that  the  partnership  be 
dissolved  and  the  property  sold,  and  a  just  distribution 
made.  The  Judge  of  the  Court  of  Mines  held  that  the 
Plaintiff's  title  to  relief  first  accrued  on  the  8th  December, 
1862,  and  that  he  was  not  entitled  to  any  relief  as  a 
co-partner,  because  he  had  no  miner's  right  at  that  time  ; 
and  the  judge  refused  leave  to  amend  by  leaving  out  the 
word  "  claim,"  and  by  limiting  the  prayer  to  relief  from 
December,  1864,  the  date  of  the  Plaintiff's  miner's  right. 
On  appeal  in  the  form  of  a  case  settled  by  the  Judge — 
Held,  that  the  Judge  of  the  Court  of  Mines  was  right. 

Mackefrai^o  v.  Watson L.  106 

2.  Injunction  to  restrain  mining     .     .     .     L.  121 

See  Claih.     4. 

3. Trustee  a/nd  cestui  que  trttstl — Separate 

miners'  rights,  both  for  a  trustee  and  for  his  cestui  que  trusty 
are  not  required  by  the  Act  No.  32,  sec.  90. 

McDoTJGALL  AND  Websteb L.  164 

MINING  CLAIM.     See  Claim. 

MINING  LEASE.    See  Lease. 

MINING   SHAEES— Cannot  be  sold  under  County   Court 

execution E.  110 

See  ElBCTTTIGN.      1. 

MISNOMEBr— In  Insolvency  proceedings       ....    I.E.M.  20,  23 
See  Ceetificate.    5. 
Seqttestbation.     8. 

MOETGAGE— JFbrtf(?Zo*wrc— ^(?(?0M»^]— The  Plaintiff  in  a  fore- 
closure suit,  being  mortgagee  in  possession,  received  rents, 
and  incurred  expenses,  in  the  interval  between  the  ascer- 
tainment by  the  Master  of  the  sum  due,  and  the  time  fixed 
for  payment ;  and  his  claim  became  thereby  somewhat 
reduced — Held,  that  the  proper  course  in  such  a  case  was 
to  refer  it  back  to  the  Master  to  ascertain  the  amount  due, 
and  fix  a  new  day  for  payment,  three  months  from  the 
Master  finding  the  amount  due. 

Payne  v.  Keogh E.     30 
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2.  'hS.OUTG AQ^Ibreeh8ure^Intere8t--0(mJlrmation  of  R^ 
— In  a  foreclosure  suit,  the  Master  allowed  the  Mortgagee 
interest  to  the  time  fixed  for  payment,  charged  him  with 
the  rents  which  he  would  prooably  receive  in  the  mean  * 

time,  and  struck  a  balance  prospectively.  Default  was 
made  in  payment.  On  motion  for  foreclosure  absolute — 
Heldf  that  although  the  course  pursued  was  probably 
incorrect,  yet  the  error,  if  any,  was  committed  when  the 
Master's  report  was  confirmed;  and  the  mortgagor  not 
appearing  to  object,  Order  for  foreclosure  made  s^solute. 
The  Austbaltak  Teust  CoMPAirr  v.  The  CoLOiriAL 

Bavk  of  Atjstbalasia E.  105 

8.  Repugnancy   "between  proviso  and  covenant] — 

A  mortgage  deed  contained  the  Tollowing  covenant  and 
proviso :  —  "  And  the  said  mortgagors  do  hereby  for 
themselves  jointly  and  each  of  them  doth  hereby  for  him- 
self separately,  their  and  his  heirs,  executors  and  assigns 
covenant  with  the  said  corporation  that  the  said  mortgagors 
their  executors,  administrators,  and  assigns,  shall  and  will 
on  such  demand  as  aforesaid  well  and  truly  pay  unto  the 
aaid  corporation  the  said  principal  sum  with  interest  for 
the  same  as  aforesaid.  Provided  always  that  the  covenant 
last  aforesaid  shall  not  be  construed  to  affect  or  extend  the 
personal  liability  of  the  said  mortgagors  beyond  the  amount 
unpaid  by  them  respectively  as  members  of  the  said  com- 
pany on  their  respective  snares  in  the  same."  Held,  on 
demurrer  to  a  plea  setting  up  the  proviso  as  a  restriction 
of  the  covenant,  that  the  proviso  was  repugnant  to  the 
covenant  and  therefore  void. 

Oriental  Bank  v,  Qoujon L.     10 

4.  Specific  performance  of  agreement,  to  execute  E.  151 

See  Specific  Pebfobmance.     1. 

MOETGAGEE — In  possession— Account E.     30 

See  MOBTGAGE.      1. 

2.  Seal  estate  vested  in,  not  within  "  Intestate* s 

Real  EstcOe  Actr I.E.M.     41 

See  Intestate's  Seal  Estate.    2. 

NEGLIGENCE — Contributory]  —  Evidence  which,  on  a  rule 
nm  for  nonsuit,  a  majority  of  the  Court  held  to  be  sufficient 
to  go  to  the  jury  to  prove  negligence  iA  the  owners  of 
machinery,  and  rebut  contributory  negligence  in  a  labourer 
employed  by  the  owners  to  tend  that  machinery,  when  an 
accident  occurred  by  which  the  labourer  lost  his  arm. 

"Withell  V,  Lowe L.     67 

NEXT  EEIEND — Purchase  ^]— Trust  property  sold  under  a 
decree  of  a  foreign  Court  was,  without  the  sanction  of  that 
Court,  purchased  by  the  next  friend  of  the  infant  Plaintiffs. 
On  a  bill  in  this  Court  by  the  same  infants  against  the 
purchaser,  the  sale  was,  by  the  primary  Judge,  declared 
fraudulent  and  void,  and  the  Defendant  ordered  to  account 
with  wilful  default  for  all  moneys  received  for  a  subsequent 
sale  of  the  property.     On  appeal  to  the  full  Court — Heldy 
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per  Stawell,  C.  J.,  and  Williams,  J.,  that  though  the 
Defendant  had  not,  in  their  opinion,  been  guilty  of  any 
moral  fraud,  he-  had  acted  in  violation  of  the  principle  of 
equity,  that  no  person  charged  with  the  conduct  of  a  suit 
ought,  without  the  permission  of  the  Court,  to  place  him- 
self in  a  posidon  which  might  be  antagonistic  to  the  interest 
of  those  for  whom  the  suit  was  instituted ;  that,  it  appearing 
that  a  fair  value  was  given  for  the  trust  property,  no  benefit 
would  accrue  to  the  infants  from  setting  the  sale  aside ; 
that  they  were  entitled  to  an  account  of  profits  actually 
received,  but  that  the  purchaser  could  not  be  treated  as  a 
trespasser  and  made  to  account  with  wilful  default.  But, 
per  Molesworthf  J.,  that  the  sale  was  a  violation  of  the 
principle  that  the  same  person  cannot  be  buyer  and  seller 
as  trustee,  and  was  properly  set  aside  ;  but  that  the  decree 
ought  to  be  varied  so  far  as  it  directed  the  purchaser  to 
account  with  wilful  default. 

Laenach  v.  Alletite E.    39 

NON  OBSTANTE  VEEEDICTO— Motion  for  judgment   .    L.    28 
See  Pkactioe  at  Law.     4. 

NOTICE— Before  action ."    .     .    L.  179 

See  Customs  Ofpiceb. 

2.  Of  incorporation  of  company E.  127 

See  Companies'  Statute  1864.     1. 

3.  To  admit E.     67 

See  Evidence.    1. 

4.  To  quit,  not  necessary  in  weekly  tenancy,  before  bring. 

ing  ejectment L.  174 

See  LANDLoai)  and  Tenant.     3. 

NnSANCE— Landlord  not  liable  for  tenant's  acts      .     .     .     L.  118 
See  Landlobi)  and  Tenant.    2. 

OFFICIAL  A.BSIG^'EE— Successor  to  prior  Assignee— Order 
vesting  particular  estate  necessary^ — ^The  general  appoint* 
ment,  under  7  F«7.,  No.  19,  sec.  12,  of  an  official  assignee, 
as  successor  to  a  prior  official  assignee,  is  inoperative  under 
6  Vic.,  No.  17,  sec.  68,  and  a  further  order,  vesting  the 
estate  of  such  insolvent,  is  necessary. 
In  re  Bbtan,  Hx  parte  Moobe I.E.M.     23 

OMISSION— From  schedule  to  creditor's  deed   ....  I.E.M.     28 
See  Cbbditob's  Deed.     11. 

OPTION— Under  contract— Exercise  of L.  126 

See  CoNTBAOT.     4. 

OEDEB — For  sequestration  conclusive  until  discharged    .     .    E.  169 
See  Sequestbation.     2. 

OUSTER— From  office  under  No.  176— Costs L.    76 

See  Costs.    7. 

PAETIES — 2b  a  complaint  he/ore  a  Warden'] — On  a  complaint 
before  a  gold-fields  Warden  by  A.  against  j8.,  C7.  has  no 
right  to  appear  in  the  Warden's  Coart,  nor  any  right  to 
appeal,  nor  bsiyJocus  standi  in  the  Appellate  Court. 

Band  oy  Hops  Cohpant  v,  Cbitchlst     ....    L.    4 
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PABTNEES— Miner's  right  in  case  of L.  106 

8ee  Mm£B*s  Bight.     1. 

PAETNBESHIP— Distinct  forms— Estoppel E.     76 

See  Estoppel. 

2. Loan  of  capital  under  No.   179  held  no 

partnership I.E.M.       8 

See  Sbquestbation.    3. 

8.  Loan  of  capital  under  No.  179] — There  is 

nothing  to  prevent  a  person,  lending  money  to  be  used  in 
trade,  making  stipulations  as  to  not  giving  credit,  and  keep- 
ing accounts,  and  not  carrying  on  anv  other  business.  All 
such  stipulations  are  consistent  with  the  mere  relation  of 
borrower  and  lender,  and  do  not  evidence  a  partnership,  or 
take  the  case  out  of  the  protection  of  the  Act,  No.  179. 

J»  re  Jones,  JE^a?  j?ar^«  BuTCHART LE.M.       8 

PASSINa  OF  ACT  OF  PAELIAMENT—Date  of  ...    E.  104 
See  Act  op  Paeliament. 

PAWNBEOKEB^Larceny  by L.     11 

See  Labceny.     1. 

PENALTIES— PrdUffn^um]— In  reduction  of  the  Petitioner's 
demand,  under  a  contract  for  the  construction  of  a  line  of 
railway,  the  Government  claimed  large  sums  for  penalties 
for  non-completion  within  the  contract  time.  In  answer  to 
this,  the  Petitioners  tendered  evidence  that  the  completion 
was  delayed  by  the  action  of  the  Government  or  its  ser- 
vants.    Ileld,  that  such  evidence  was  admissible. 

Beuce  v.  The  Queen L.  193 

PETITIONING   CEEDITOE— Must  prove  his  debt  before 

voting  at  meetings I.E.M.     26 

See  Practice — Insolvency.    8. 

PETTY  SESSIONS— Appeal  from L.  20,  87 

See  Appeal.    6,  6. 

2. Appeal  to L.  171 

See  Appeal.     10. 

PLEADING  IN  BQJJITY— -Admission  hy  answer]— WhevQ  an 
answer  erroneously  admits  a  particular  sum  of  money 
mentioned  in  the  bill,  although  such  error  appears  by 
evidence  in  the  suit,  the  answering  Defendani;  cannot,  as 
to  his  liability  to  account  vrith  wilful  default,  contradict 
his  own  answer. 

Allan  t?.  Lane E.      1 

POINTING  OUT— InvaHd^./fl,— Act  of  insolvency  .    .I.E.M.      2 
See  Sequestbation.     1. 

PBACTICE  AT  LAW— Abandonment  of  appeal  from  Petty 

Sessions — Costs L.     87 

See  Atj^^aIj,    5. 

2.  ■ Change  of  venue] — The   Court  will 

not  grant  a  change  of  venue  in  a  trial  of  a  criminal 
information  for  libel,  on  the  ground  that  general  political 
interests  are  involved. 

Begina  V,  Syhe L.  167 
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8.  PEACTICE  AT  LAW— Costa  of  appeal  from  Petty  Sessions  L.     20 
See  Affeax.     6. 

4. Motion  for  judgment  "  non  obstante 

veredicto"] — Semhle,  that  on  a  motion  in  an  action  for  libel 
to  enter  judgment  for  the  Plaintiff  non  obstante  veredicto^ 
the  Court  cannot  look  at  any  other  part  of  the  record  than 
that  covered  by  the  plea  itself,  or  refer  to  any  other  part  of 
the  libel  justified,  for  the  sense  in  which  the  portion  so  jus- 
tified is  to  be  interpreted. 

Ubquhabt  v.  Wilsok L.    28 

6. Objection  to  evidence'] — Certain  evi- 
dence tendered  was  objected  to  at  the  trial,  but  the  Judge 
was  not  asked  to  take  any  note  of  the  objection,  and  the 
evidence  was  admitted.  Heldy  that  the  strict  rule  that  a 
Judge  should  be  asked  to  take  a  note  of  the  objection  must 
be  followed ;  and  as  the  party  offering  the  evidence  did  not 
receive  full  notice  of  the  £Ebct  and  character  of  the  objection, 
to  which  he  had  a  right,  the  evidence  must  be  taken  as 
received  by  the  Judge,  with  the  consent  of  the  opposite 
party. 

"Williams  v.  The  Boabd  op  Lakd  aitd  Woekb   .    L.  130 

6.  Private  prosecutor]  —  Where    the 

Crown  had  permitted  a  private  individual  to  carry  on  a 
prosecution  at  his  own  expense,  and  afterwards  gave  a 
consent  to  a  motion  by  the  Defendant  for  a  change  of  ventte 
— Meldf  nevertheless,  that  the  private  prosecutor  was 
entitled  to  be  heard  in  opposition  to  such  motion. 

Eeoina  V,  Syhe L.  167 

7. Trial  at  bar] — In  a  petition  against 

the  Crown  under  the  Act  No.  49,  for  damages  for  breach 
of  contract  with  the  local  Qovemment,  which  damages  if 
recovered  would  be  payable  out  of  the  Colonial  revenue, 
the  Crown  is  not  so  directly  interested  as  to  be  entitled  as 
of  right  to  a  trial  at  bar.  Such  a  trial  will,  however,  be 
granted  upon  affidavits  as  to  the  nature  and  merits  of  the 
case. 

Bbtjce  v.  The  Queek L.  193 

PEACnCE— COUNTY  COTJET—Supreme  Court  will  not 

determine  on L.     16 

See  CouKTT  CouBT.     8. 

PEACTICE— DIVOECE  AND  MATEIMONIAL—5'ift^ /or 
dissolution — Damages — Death  of  Respondent — Suggestion] — 
Afber  the  trial  of  issues  in  a  suit  for  dissolution  of  marriage, 
and  a  verdict  for  the  Petitioner  with  £25  damages  against 
the  Co-respondent,  the  Eespondent  died.  Held^  that  on 
entering  a  suggestion  of  the  death,  the  Petitioner  would  be 
entitled  to  an  order  against  the  Co-respondent  for  payment 
of  the  damages  and  costs ;  and  the  damages  being  small, 
directed  to  be  paid  to  the  Petitioner  in  liquidation  of  his 
expenses  in  excess  of  his  taxed  costs. 

ElOHABDBOK  t^.  ElCHABDSOK I.E.M.      62 


INDEX.  XXXIU. 

PAQB 

PBACTIC^-^I^CCLESIASTICAL— Administration  ''cum  tes^ 
tamenio  annexe"  to  creditor — Costs]  —  Executx)rs  having 
failed  to  take  out  probate,  a  creditor  proved  his  debt  and 
obtained  a  summons  for  administration  c.  t.  a.,  which  was 
duly  advertised.  Subsequent! j,  one  executor  advertised 
notice  of  application  for  pro  Date,  and  by  reason  of  the 
vacation  intervening  was  ready  to  move  as  soon  as  the 
creditor.  Held,  that  although  not  expressly  provided  for 
by  the  rules,  a  creditor  might  apply  for  administration 
c.  t.  a.  where  the  executor  did  not  apply  for  probate,  and 
that  citation  by  advertisement  was  sufficient ;  but  that  the 
executor  now  intervening  was  entitled  to  probate,  and 
under  the  circumstances  without  paying  the  creditor's 
costs.  Semble,  that  the  Court  has  power  in  such  a  case  to 
grant  probate  to  the  executor  conditionally  upon  payment 
of  the  creditor's  costs. 

In  re  Hetfeenan  .     .     .    *. l.E.M.     38 

2. Administration  "de  bonis 

non  " — Surety] — Administration  de  bonis  non  granted  to  a 
surety  of  the  original  administratrix,  who  had  died. 

/nr^McVEA l.E.M.     44 

3. Administration    of  real 

and  personal  estate — Separate  rules'] — In  all  cases  there 
should  be  separate  proceedings  for  obtaining  administration 
of  personal  estate,  and  of  real  estate  under  the  Act  No.  230, 
and  separate  rules  obtained;  and  the  real  and  personal 
proper^  should  be  administered  under  separate  bonds. 

In  re  Hendeeson l.E.M.     41 

4.  • Administration    of  real 

estate  under  old  and  new  law — Separate  rules] — Property 
held  partly  under  the  "J^al  Property  Act,'^  and  partly 
under  the  old  law,  ought  not  to  be  coupled  in  one  order  for 
administration. 

In  re  Suthebland I.E.M.     43 

6. Ecclesiastical  suit  —  De- 
cree— Motion  for  grant  of  letters] — Where  a  Plaintiff  in  an 
Ecclesiastical  suit  has  obtained  a  decree  for  administration, 
the  decree  should  be  taken  out,  and  the  Plaintiff  move  upon 
it,  for  the  grant  of  the  letters.  Such  a  motion  before  the 
decree  is  drawn  up  is  irregular. 

In  re  Hickson I.E.M.     53 

PRACTICE  IN  W^^iJlTY^  Answer  without  oath  or  signature]— 
Before  making  an  order,  for  leave  to  put  in  a  Defendant's 
answer  without  oath  or  signature,  the  Court  requires  to  be 
satisfied,  that  the  application  is  made  with  the  knowledge 
and  concurrence  of  such  Defendant. 

QbEEN  V,   SUTHEBLAKD E.    134 

2. Exceptions — Appeal  to  Privy  Coun- 
cil from  order  overruling • E.     76 

See  Appeal.    1. 
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3.  PEACTICE  IN  EQUITY— Foredosure  suit— Account- 
Amount  due  varied  between  ascertainment  and  payment.     E.     30 

See  MOBTGAOE.      1. 

4. Foreclosure  suit — ^Account — Prospec- 
tive balance E.  106 

See  MoETGAGE.     2. 

5. . Notice  to  admit — Exhibit    ...     E.     67 

See  Evidence.     1. 

6. Staying  proceedings  for  costs  pending 

judgment  on  appeal  to  full  Court E.     39 

See  Appeax.    4. 

7. Staying  proceedings  pending  appeal 

to  Privy  Council B.      76 

See  Appeal.     1. 

8. Winding-up  company — Filing  affi- 
davit verifying  petition E.    132 

See  CfoMPANiEs'  Statute  1864.     2. 

9. Winding-up    company — Service  of 

petition E.    132 

See  CoMPAjriEs'  Statute  1864.    4,  5. 

PEACTICE— INSOLVENCY  '-Affidavits — IJrasuree^  —Two 
of  the  affidavits  on  which  an  order  nisi  for  sequestra- 
tion was  obtained,  each  deposing  to  the  act  of  insolvency. 


and  neither  being  the  petitioning  creditor's  affidavit  of 
debt,  contained  erasures  which  had  not  been  initialled  by 
the  Commissioner  before  whom  they  were  sworn.  Seld, 
that  this  was  no  ground  for  discharging  the  order  nisi.  In 
re  Stephenson  distinguished. 

In  re  Gheesgk       I.E.M.      14 

2. Affidamts — Place  of  abode 

of  deponent"] — Section  379  of  the  "  Common  Law  Procedure 
Statute  "  has  no  reference  to  affidavits  filed  in  insolvency. 
The  language  of  that  section  is  directory  only. 

In  re  Hatdon I.E.M.     34 

3. Application   de    novo    for 

certificate I.E.M.     23 

See  Cebtificate.     5. 

4. Certificate — Grant — Con^ 

frfnatum] — An  insolvent's  certificate  was  granted  by  the 
Commissioner  in  November,  1859,  but  the  certificate  itself 
was  never  signed,  nor  presented  to  the  Court  for  confirma- 
tion. Application  in  May,  1865,  for  confirmation  as  of 
that  date  refused. 

In  re  Betan I.E.M.    16 

6. Insolvent  reported  for  punish' 

ment — Warrant'] — ^Where  an  estate  had  been  sequestrated 
under  6  Vic.,  No.  17,  before  the  passing  of  the  Act  No.  273, 
and  the  Commissioner,  after  the  passing  of  that  Act, 
committed  the  .insolvent  to  custody,  and  reported  him  for 
punishment,  but  the  warrant  was  drawn  up  under  the  Act 
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No.  273 — Held,  that  the  warrant  was  bad,  and  msolvent 
discharged. 

In  re  Kilbt I.E.M.     27 

6.  PEACTICE— INSOLVENCY— 0(f«r  nisi  for  sequestration 
— Superseding] — If,  by  the  default  of  the  parties  to  an 
order  nisi  for  sequestration,  no  order  is  made  upon  it,  the 
order  nisi  is  "  superseded"  within  the  meaning  of  5  Vic., 
No.  17,  sec.  28,  and  no  order  dismissing  or  superseding 
it  is  necessary. 

In  re  VoN  deb  Heydb,  Ux  parte  Leti  ....  I.E.M.     28 

7. Order  nisi  for  sequestration 

— Lapse'] — An  order  nisi  for  sequestration  ceases  to  have 
any  operation,  when  it  lapses  in  consequence  of  there  being 
no  appearance  on  either  «ide  when  called  on;  and  no 
express  order  superseding  it,  is  necessary  to  enable  another 
creditor  to  revive  it  under  5  Vic.,  No.  17,  sec.  28. 

In  re  JoKEB,  JSa  parte  1^VTCILAS,T I.E.M.       8 

8. Petitioning  creditor — Voting 

at  meetings] — A  petitioning  creditor  has  no  right  to  vote 
at  any  meeting  in  the  estate,  unless  he  has  proved  his  debt 
in  the  Insolvent  Court. 

JwraMoTATiSH .I.E.M.     26 

PEEVENTION L.  193 

See  Penalties. 

PEINCIPAL  AND  AGtB^T  —  Authority  of  agent]  ^  An 
authority  given  to  an  agent  in  the  Maldon  Islands  to  do  all 
things  that  the  principsu  could  do  in  "  gathering,  collecting, 
and  exporting  guano,"  does  not  authorise  the  agent  to 
charter  a  ship  to  Melbourne  merely  to  bear  thither  ^*  samples 
of  ffuano  and  despatches : "  samples  not  being  commonly 
sold  as  merchandise,  and  the  despatches  not  being  averred 
to  have  borne  iipon  the  "  collecting  and  exporting  of  guano." 

HoBT  V.  Nicholson L.  183 

2. Contract — Liaibility  of  agent] 

— A  contract,  thus  worded,  "  As  agents  for  Mr.  A.  Boyd, 
we  have  this  day  sold  to  Mr.  W.  H.  Aitken"  3,000  sheep, 
at  the  rate,  &c.,  was  thus  signed,  ^^  Powers,  Rutherford 
if  Oo.j  per  TV.  A,  Torrance. ^^  After  breach,  the  purchaser 
sued  "Powers,  Buthetford  Sf  Go^^  as  principals.  On 
demurrer  to  a  plea  setting  out  the  contract  in  lull — H.eld, 
that  Defendants  were  not  personally  liable. 

AlTKEN   V.   POWEBS L.    172 

PEINTS— Indecent— Importation  of— Evidence      ....    L.     86 
^ee  Indecent  Pbints. 

PEIVATE  PROSBCTJTOE L.  167 

See  Pbacticb  at  Law.    6. 

PBIVILEGE— CyZ^ia^wd  Assembly— Customs  Duties]—The 
Legislative  ABsembly  does  not  possess  the  privilege  to 
autiiorise,  by  resolutions  imposmg  customs  duties,  the 
officers  of  customs  to  collect  such  duties  until  the  end  of 
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the  session  of  Parliament  in  which  such  resolutions  have 
heen  passed.  The  existence  of  such  a  privilege  is  not  a 
question  of  fact,  but  one  of  law,  and  the  privilege  is  not 
admitted  by  a  demurrer  to  a  plea  averring  it. 

Stephenson  v.  The  Queen *     .     L.  143 

PEIVILEGED  COMMUNICATION— Husband  and  Wife    E.    39 
See  Evidence.    4. 

PEIVT  COUNCIL— Appeal  to '   .     .    E.    76    L.     17 

See  Appeal.     1,  2. 

PEOCLAMATION— Under  No.  160,  sec.  1,  held  prospective 

only L.    60 

See  Civil  Service. 

PEODUCTION— Of  goods   stolen  on  trial  for  stealing,  not 

indispensable L.  102 

See  Stealing.     2. 

PEOOP  OP  jyEWJl— By  drawer  and  endorser  of  Ullqf  exchange 
ixfter  payment  by  him  to  holder] — Prior  to  the  sequestration 
of  P.**  estate,  an  acceptance  of  his  for  £3,000,  drawn  and 
endorsed  by  S.  and  M.,  had  been  dishonored.  After  the 
sequestration,  S.  paid  to  the  holders,  £2,145  in  discharge  of 
the  bill.  Held,  that  S.  was  entitled  to  prove  on  P.'«  estate 
for  the  amount  paid  by  him. 

Ji»rff  Pascoe,  ^or^arto  Saunders I.E.M.     17 

PEOSECUTION— Civil  remedy  allowed,  though  no  prosecu- 
tion instituted  in  case  of  felony I.E.M.     53 

See  Felony. 

PEOTECTION  OF  PEOPEETY  PENDING  LITIGA- 
TION—Injunction  for B.     32 

See  Injunction.     1. 

PEOTECTION      OEDEE  —  Eesumption    of     co-habitation 

after LE.M.    44 

See  Husband  and  Wife.     2. 

PUBLIC  PLACE— JFtMin  16  Vic.,  No.  22,  sfc.  5]— JfcX.  was 
convicted  in.  petty  sessions  under  the  "  Vagrant  Act^"*  for 
that  he  on  a  day  named,  "  in  a  certain  public  place — to  wit, 
a  room  in  the  Shamrock  Hotel,  Barkly-street,  Ararat,  in 
the  colony  of  Victoria,  where  the  public  then  were  assembled 
and  there  had  the  right  of  free  access,  ingress,  regress,  and 
departure — did  make  use  of  abusive  words  towards  one  S., 
whereby  a  breach  of  the  peace  might  have  been  occasioned 
— to  wit,  Ac."  On  appeal  to  the  Court  of  General  Sessions 
the  Chairman  stated  a  case  for  the  Supreme  Court  as 
follows  : — "  And  I,  being  of  opinion  that  the  said  conviction 
did  not  shew  upon  the  face  of  it  that  the  place  at  which 
the  words  were  therein  alleged  to  have  been  used,  was  or 
might  have  been,  a  public  place  within  the  said  section  of 
the  Vagrant  Act^  quashed  tne  said  conviction,"  Ac.  H.eld^ 
by  the  Supreme  Court  ifcat  the  Court  of  General  Sessions 
was  wrong  in  holding  that  the  room  might  not  have  been 
a  "  public  place"  within  the  "  Vagrant  Act,^'  and  order  of 
General  Sessions  quashed,  with  costs  fixed  at  £10. 

SwAK  V.  MoLellan L.      6 


INDEX.  XXXVll. 

PAOB 

QUALIFICATION  ~  Eor  Member  of  Eoad  Board  ...    L.     76 

See   BOAD    BOABB. 

QUARTZ  BLOCK  CLAIM— No  such  thing,  as  distinguished 

from  block  claim L.   103 

See  Claim.     3. 

EAILWAY  CONTRACT— Accounts  and  certificate  under.    L.  193 
See  CoNTEACT.     3. 

BATE— Appeal  to  Petty  Sessions L.  171 

See  Appeal.     10. 

2.  Enforcement  of,  bj  warrant  not  a  "  conviction"    .     .     L.       8 

See  Conviction. 

3.  Mine — Exemptwn] — The  Clunes  United  Quartz  Mining 

Company  were  assessed  by  the  Borough  Council  of  Clunes 
for  property  described  in  the  assessment  thus : — "  Engine 
and  battery  of  twelve  heads,  blacksmith's  shop,  office,  and 
store ;  situation  Clunes."  The  Company  appealed  to 
General  Sessions,  claiming  under  the  Act  No.  184,  sec.  200, 
that  the  property  was  exempt  as  a  "  mine."  The  General 
Sessions  stated  a  case  under  the  Act  No.  267,  sec.  135. 
On  the  face  of  the  case  it  appeared  that  the  engine  and 
battery,  shop,  and  office,  were  all  on  the  company's  "claim;" 
that  the  engine  and  battery  were  used  exclusively  to  crush 
quartz  of  the  company  taken  out  of  its  own  claim  ;  that  the 
shop  was  used  exclusively  to  keep  in  order  the  tools  and 
implements  used  upon  the  claim,  and  in  connection  with 
working  the  mine ;  and  that  the  office  was  the  registered 
office  of  the  company,  and  used  by  it  exclusively  for  its 
business  in  connection  with  the  mine ;  but  that  the  quartz 
was  raised  by  a  separate  engine  close  to  the  shaft ;  that 
the  quartz  wnen  raised  was  put  into  trucks  at  the  shaft's 
mouth,  and  run  upon  a  tramwav  on  the  claim  to  the 
battery.  Held,  that  the  engine  and  battery  were  necessary 
adjuncts  to  the  "  mine,"  and  therefore  exempt ;  and  that 
the  blacksmith's  shop  and  office  were  not  necessary  adjuncts, 
and  therefore  not  exempt. 

Clunes  United  Quabtz  Mikistg  Company  «?.  The 

BoROUOH  Council  op  Clunes L.     96 

4.  — ~  Toll — Bridge — Exemption'] — JGT.  built  a  bridge  for  Her 

Majesty  on  contract,  that  JGT.  should  pay  himself  by  levying 
a  toll  for  seven  years  on  the  public  using  the  bridge.  A 
Bead  Board  rated  JGT.  as  the  occupant  of  the  bridge.  He 
appealed  to  General  Sessions,  on  tne  ground  inter  alia  that 
the  bridge  was  Her  Majesty's  property,  and  used  for  "  public 
purposes."  The  rate  was  confirmed.  On  appeal  to  the 
Supreme  Court — Held,  that  the  bridge  to  be  exempt  must 
be  used  purely  and  solely  for  public  purposes  ;  and  that  as 
the  bridge  subserved  also  a  private  purpose,  the  payment 
of  a  toll  to  M,  it  was  not  exempt.  Appeal  dismissed 
without  costs. 

Hanna  v.  Setmoue  Boad  Boabd L.     98 

HEAL    PEOPEBTY    ACT— A  Judge  in  Chambers  has  no 
jurisdiction  to  entertain  a  summons  by  a  person  seeking  to 
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bring  property  under  the  "  Real  Property  Aety^  callmg 
upon  a  caveator  to  shew  cause  why  his  caveat  forbidding 
the  bringing  of  such  property  under  the  Act,  should  not  be 
removed.  Section  81  of  the  Act  (No.  140),  authorises 
such  a  summons  only  in  the  case  of  caveats  against  dealing 
with  property  already  under  the  Act. 

Jti  re  Williamson L.  110 

2.  REAL    PROPERTY    ACT—Specific  performance  decreed 

of  agreement  to  execute  mortgage  of  land  under    .     .     .     E.  151 
See  Specific  Peepobmance.     1. 

REASONS— For  not  certifying L.  193 

See  Contract.     3. 

RECOVERY  OF  STOLEN   GOODS— Reward  for  .     .     .     L.    65 
See  Rewaei). 

REFERENCE— "  Matter  in  difference  " L.  188 

See  CoNTEACT.     2. 

REOISTRATION— Of  claim— Injunction  to  restrain  .     .     .     L.  121 
See  Claim.     4. 

RELEASE— In  creditors'  deed I.E.M.    28 

See  Ceeditoes'  Deed.     10. 

2. Of  estate  from  sequestration LE.M.  33, 85 

See  Sequesteation.     4,  5. 

REPEAL— By  implication L.      1 

See  Consteuction.     3. 

REPUGNANCY — Between  covenant  and  proviso  in  mortgage 

deed L.     10 

See  Moetgage.     3. 

RESPONDENT— To  suit  for  dissolution  of  marriage— Death 

of— Suggestion I.RM.     92 

See  Peactice,  Ditoece,  &c. 

RETROSPECTIVE  operation  of  Gazette  notice E.  127 

See  Companies*  Statute  1864.     1. 

REVIVAL— Of  sequestration I.E.M.  8,  28 

See  Peactice,  Insolvency.    6,  7. 
Sequesteation.     6. 

REWARD — For  recovery  of  stolen  goods'] — McE,  had  goods 
stolen  on  23rd  February,  1864.  B.,  a  constable,  arrested 
three  persons  on  1st  March,  and  recovered  firom  them  some 
of  the  goods.  On  4th  March  McE.  published  a  notice 
announcing  that  a  large  quantity  of  goods  were  stolen  on 
23rd  February,  and  offering  a  reward  of  £100  for  such  in- 
formation as  would  lead  to  the  recovery  of  such  goods,  and 
the  conviction  of  the  thief  or  thieves.  Subsequently  McE, 
was  told  by  B.  to  go  to  the  police  at  Inglewood,  where  he 
would  get  the  remainder  of  his  goods.  He  did  so,  and  the 
police  there,  on  information  obtained  independently  of 
B.,  recovered  the  remainder  of  the  goods.  The  three 
persons  arrested  by  B.  were  tried  for  larcency  and  receiving, 
and   found  guilty  of  receiving.      U.  sued  McE.  for  the 
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reward.  At  the  trial  the  conyiction  of  the  three  pereong 
arrested  by  M.  was  proved  by  the  record,  and  evidence  was 
given  of  the  identity  of  the  goods  in  their  possession  with 
some  of  those  stolen.  B.  obtained  a  verdict  for  the  reward. 
On  rule  nisi  to  enter  a  nonsuit  because  (1)  the  whole  of 
the  goods  were  not  recovered  on  JR.^s  information ;  (2)  the 
goods  recovered  by  him  were  recovered  before  the  offer  of 
the  reward ;  (3)  the  persons  convicted  of  receiving  were 
not  identified  with  the  thieves;  and  (4)  all  the  thieves 
were  not  convicted.  JBCeld,  that  a  prima  facie  case  was 
made  on  all  points,  and  rule  nisi  discharged. 

EoBiNsoN  V,  McEwAN L.     66 

ROAD  BOAED — Qualification  for  member  of] — To  be  quali- 
fied under  the  Act  No.  176,  sec.  33,  for  a  member  of  a  road 
board,  a  person  need  only  be  entitled  to  be  (he  need  not 
actually  be)  placed  on  the  voters*  roll ;  and  he  is  so  quali- 
fied if  he  has  the  property  qualification  required,  although 
his  name  does  not  appear  either  in  the  rate  book,  or  the 
voters'  list,  or  the  voters'  roll. 

Jn  re  Cope, -Kr|?flr^6  EoAN.     ...-.-...     L.     76 

EOYAL  ASSENT— To  Act  of  Parliament  reserved— Date  of 

"passing" E.  104 

See  Act  of  PAELiAMEifT. 

SCHEDULE— To  creditors'  deed— Omission  from  .     .     .  I.E.M.     28 
See  Cbeditors'  Deed.     11. 

SELECTION— Under  "  Land  Acts  1862  and  1865  "    .     .     .     E.   113 
See  Laot)  Acts  1862,  1865. 

\  SEQUESTEATION— ^(?^  of  insohency—J^ot  pointing  ow/]— A 

r  writ  oi  fi.fa.  was  issued  with  a  blank  left  for  interest  from 

[  the  date  of  the  writ.     The  sheriff's  officer  required  the 

i  execution  debtor  to  point  out  property  to  satisfy  the  writ, 

including  interest.     The  writ  was  subsequently  set  aside 
I  on  the  ground  that  the  interest  was  improperly  included. 

[  On  order  nisi  for  sequestration — Held^  that  as  the  officer  of 

j  the  sheriff  demanded  more  than  he  was  entitled  to,  the 

request  to  point  out  goods  to  satisfy  the  judgment  was  in- 
valid, and  order  nisi  discharged,  without  costs. 

/wraMoEGAK LE.M.       2 

2.  Order  for — Conclusive  until  discharged  ] 

— ^An  order  absolute  for  sequestration  is,  until  discharged, 
conclusive  as  between  the  insolvent  and  his  official  assignee, 
in  vesting  the  estate  in  the  official  assignee,  constituting 
him  a  complete  representative  under  the  "  Insolvent  Act;'^ 

^  although  it  may  be  open  to  third  persons  to  dispute  the 

validity  of  the  order  as  affecting  them. 

SHA.W  V.  Salteb E.  159 

3,  *. Petitioning  creditor'] — B,  and  J.  entered 

into  an  agreement  under  the  Act  No.  179,  for  the  loan  by 
•7".  to  B.  of  £500.  The  deed  contained  many  of  the  ordinary 
clauses  of  a  partnership  deed,  and  gave  J.  many  of  the 
powers  of  a  partner,  and  J,  took  stipulations  from  B, 
ordinarily  made  between  partners  ;  but  J.  avoided  holding 
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himself  out  as  an  apparent  partner,  e/".,  aflter  advancing 
the  £500,  made  further  adrances,  exceeding  £60,  but  with- 
out any  provision  that  he  was  to  get  any  increased  share  of 
profits  in  reference  to  those  further  advances.  On  petition 
by  J.  for  the  compulsory  sequestration  of  B.^s  estate — 
lleld^  that  the  transaction  was  one  in  which  the  original 
£500  and  the  subsequent  advances  were  completely  severed; 
that  as  to  the  subsequent  advances,  J.  stood  in  the  position 
of  any  other  creditor ;  and  order  for  sequestration  made 
absolute. 

Ex  parte  Jones,  In  re  Butchart I.E.M.       g 

4.  SEQUESTEATION— K/-Z^a«fi  /rom]— Where   an  insolvent 
had  obtained  his  certificate,  and  all  his  creditors  had  been 

Said  20«.  in  the  £,  the  Court,  upon  proof  of  this,  and  of  the 
ue  insertion  of  advertisements,  ordered  the  estate  to  be 
released  from  sequestration. 

In  re  King I.E.M.     33 

6.  — Eelease  from] — The    ** Insolvent  Act'* 

contemplates  no  other  mode  of  releasing  an  estate  from 
sequestration  than  that  provided  by  sec.  42  of  the  ^^  InaoU 
vency  Statute  18G5." 

In  re  Baewick l.E.^f.     35 

6. Revival  of] — Ka  person,  under  5  Ftc, 

No.  17,  sec.  28,  takes  up  an  order  nisi  based  upon  sufficient 
materials  in  fact,  he  ought  not  to  be  defeated  from  a  defect 
in  the  original  petition. 

Ex  parte  Jones,  In  re  Butchart I.E.M.       8 

7. Superseding,    under  5    Vic.,   No.    17, 

sec.  28 1.E.M.8,28 

See  Practice,  Insolvency.     6,  7. 

8, By  Uncertificated  Insolvent — Set  aside 

— Misnomer] — In  May,  1858,  the  estate  of  John  B,  was 
sequestrated,  but  in  the  order  of  sequestration  and  proceed- 
ings the  insolvent  was  described  as  James  B.  instead  of 
John  B.  The  insolvent  never  objected  to  this  misnomer. 
He  applied  for  his  certificate,  which  was  verbally  granted, 
But  never  actually  issued  or  confirmed.  In  April,  1865,  a 
second  order  of  sequestration  of  the  estate  of  the  same 
John  H.  was  made  by  Bai^y,  J.  On  motion  before  Moles- 
worthy  J.,  to  set  aside  the  second  order,  he  declined  to 
entertain  it,  leaving  the  parties  to  remjt  the  case  to  Barry, 
J.  On  application  to  Barry,  J.,  he  set  aside  the  second 
order,  on  the  ground  that  B.  was  an  uncertificated  insolvent 
at  the  time  of  its  being  made. 

Jn  re  Bryan I.E.M.     20 

SEEVICE — Defect  in,  not  waived  by  appearance     ....     E.  132 
See  Companies'  Statute  1864.     5. 

2. Of  appeal  summons  in  Court  of  Mines      ...     L.     84 

See  Appeal.     9. 

3.  . Defective  prooof  of E.  132 

See  Companies'  Statutb  186*.     4. 
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SETTLEMENT— Volimtaiy E.  143,  169 

See  VOLUNTABT   SSTTLEMEKT.      1,  2,  8. 

SHARES— MINING— Cannot  be  sold  under  County   Court 

execution , E.  110 

See  Execution.     1. 

SOLICITOK  AND  CLIENT— Dismissal  of  Bill— Costs]— 
Where  bj  an  agreement  entered  into  between  the  parties 
to  a  suit,  without  the  intervention  of  their  solicitors,  the 
bill  was  to  be  dismissed  without  costs — Held,  that  the 
solicitor  of  the  Defendant,  whose  costs  had  not  been  paid, 
had  not,  in  the  absence  of  fraud,  any  right  to  object  to 
the  dismissal  of  the  bilL 

TOUNGHTJSBAND   V.   De   LaCT E.    107 

2. Inspection  of  documents — 

Summary  jurisdiction'] — B,  ^  T.,  as  solicitors  of  G,  ^  W., 
prepared  and  retained  possession  of  certain  deeds  relative 
to  a  contract,  in  which  G.  ^  W,  were  interested.  Subse- 
quently, all  the  beneficial  interest  in  the  contract  was 
assigned  by  G,  Sf  W,  and  others  to  jBT.,  W,  Sf  (7.  On  a 
summary  application,  by  H.,  W.  Sf  C.  for  inspection  of  the 
documents — Held,  that  B.  ^  T,  were  subject  to  the  num- 
mary jurisdiction  of  the  Court,  at  the  instance  of  the 
assignees  of  their  clients  ;  but  that  such  assignees  were  not 
entitled  to  move  for  inspection  of  the  documents,  unless 
either  in  privity  Tvith,  or  upon  notice  to,  or  consent  of, 
their  assignors. 

In  re  Bennett  and  Tatloe E.     16 

SPECIAL  CASE— jPV-om  General  Sessions]— Semhle  that  under 
the  Act,  No.  267,  sees.  135  and  159,  the  proper  course  for 
taking  the  opinion  of  the  Supreme  Court,  is  for  the  Court 
of  G-eneral  Sessions  first  to  make  an  order,  and  then  state 
a  case. 

Cluneb  United  Quaetz  Mining  Company  v.  The 

BoBOUGH  Council  or  Clunes L.     96 

2.  Stated  hy  Judge  of  Court  of  Mines] — The 

Judge  of  a  Court  of  Mines  is  wrong  altogether  in  first 
deciding  a  case,  and  then  stating  a  special  case  as  to  it. 

£iBK  V,  Baeb L.     44 

SPECIFIC   PEEFOEMANCE— Of  agreement  to  execuU  mort- 
gage] — By    a    memorandum    in    writing    G.    agreed    to 
aclvance  />.  money  to  select  land  under  the  *'  Land  Act 
1862,"  and  D,  agreed  to  select  land  therewith,  to  repay 
G,  at  the  end  of  five  years,  with  twenty  per  cent,  interest 
in  the  mean-time,  and  to  secure  such  payments  by  a  legal 
mortgage  of  the  land  selected.       D.  selected  land,  and 
paid  for  it  with  money  advanced  by  G,  for  that  purpose; 
but  subsequently,  having  obtained  the  Crown  grant,  and 
got  himself  registered  as  proprietor  under  the  ^*  Beal  Fro- 
perty    Act^"*    refused    to    execute    any    mortgage   to    G,, 
alleging  that  he  had  sold  the  land  to  B,     Upon  bill  by 
G,   against  2>.    and  B,,—Meld,   that    the    ''Real    Pro- 
perty Act,^'  whilst  it  protected  persons  taking  conveyances 
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from  registered  proprietors,  did  not  protect  registered 
proprietors  from  oeing  compelled  in  equity  to  ftilfil  their 
contracts,  and  it  appearing  that  B.,  before  his  purchase, 
had  notice  of  the  rlaintin's  claim,  decree  made  for  a 
mortgage  pursuant  to  the  agreement. 

MlnnisoK  v,  McCaetht B.  151 

2.  SPECIPIC  T^^FOBM.ANCB--Of  covenant  for  fitrther  as- 
surance]— The  bill  alleged  an  agreement  hj  the  Defendant 
for  sale  to  the  Plaintiffs  of  two  allotments  selected  under 
the  '*  Land  Act  1862 ; "  and  an  assignment  by  deed 
to  the  Plaintiffs  of  all  the  Defendant's  interest  in  the  land 
with  covenants  for  further  assurance ;  that  the  assignment 
could  not  be  registered  under  the  "  Real  Property  Aet^^ 
and  that  the  Defendant  revised  to  execute  the  necessary 
documents  for  a  transfer  under  that  Act;  and  prayed 
specific  performance  of  the  covenant.  The  Defendant's 
solicitor  admitted  the  execution  by  the  Defendant  of  the 
deed  of  assignment,  which  was  put  in  evidence.  The 
Defendant  had,  in  fact,  agreed  with  G.,  not  a  party  to 
the  suit,  for  the  sale  to  l^im  of  his  right  of  selection ;  and 
according  to  his  own  evidence,  had  executed  the  deed  of 
assignment  in  blank.  Q.  subseouently  sold  to  the 
Plaintiffs,  whose  names  now  appeared  as  assignees  in  the 
deed  of  assignment.  At  the  nearing,  the  primary  Judge 
referred  it  to  the  Master  to  inquire  and  report  the 
circumstances  connected  with  the  execution  of  the  deed  of 
assignment,  and  reserved  j^rther  directions  and  costs.  On 
Appeal,  Held,  that  the  reference  was  unnecessary ;  that  the 
fiifl  Court  should  not  abstain  from  affording  the  Plaintiff 
relief,  solely  because  a  decree  adverse  in  express  terms  had 
not  been  pronounced,  and  decree  made  as  prayed. 

Glass  v,  Simsoi«' E.     67 

STATUTE— 13  Eliz,,  cap.  v E.  143 

See  Ebaudulent  Coitvetancb.     1,  3. 

STATING    PEOCEEDINGS  —  Pending   Appeal   to    Privy 

Council B.     76 

See  Appeal.    1. 

2. For  costs,  pending  judgment 

on  appeal  to  full  Court E.     89 

See  Appeal.    4. 

STEALING— J?wi«M?«  of  ]— JF!  was  tried  at  General  Sessions 
for  stealing£24  of  the  moneys  of  H,  The  evidence  was  as 
follows:— They  met  at  the  railway  station  at  Echuca.  JS"., 
a  waggon  owner,  had  three  £5  notes  "of  the  Colonial 
Bank,"  one  £5  note  of  a  bank  unknown,  and  seven  £1 
notes  '*  received  from  "  the  Colonial  Bank.  W.  complained 
of  poverty,  saying  he  had  only  eaten  one  bit  of  bread  for 
two  days,  and  asked  JS*.  to  take  him  to  some  station.  H, 
shewed  his  money,  and  treated  W.  to  drink.  They  were 
together  at  B,^s  hotel  from  6.30  p.m.  to  10  p.m.,  and  thence 
together  at  another  hotel  till  midnight.  At  midnight  H, 
went  sober  to  his  waggon  to  sleep.     He  then  *'  felt  '*  his 
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notes  and  money  in  hiB  pocket ;  but  he  had  not  "counted" 
it  since  about  6  p.m.  During  the  night  W,  was  twice  seen 
near  the  waggon.  In  the  morning  H.  found  that  while  he 
was  asleep  his  pocket  had  been  turned  inside  out,  and  his 
money  taken.  At  noon  of  that  day  W,  was  arrested.  He 
had  purchased  stores  worth  £7,  paying  for  them  with  one 
£5  note  and  two  £1  notes  of  the  Colonial  Bank.  He  at 
first  denied  knowledge  of  J7.  On  search  one  £5  note  of 
the  Bank  of  New  South  Wales  and  two  £1  notes  of  the 
Bank  of  Yictoria  were  found  on  him.  After  the  search 
he  gave  another  £5  note  of  the  Colonial  Bank  to  a  consta- 
ble to  bring  him  spirits  into  the  watch-house.  None  of  the 
notes  lost  or  found  could  be  specifically  identified  by  S, 
The  iury  convicted  JF.,  and  a  special  case  was  stated  for  the 
opimon  of  the  Supreme  Court.  Held^  by  the  majority  of 
the  Court,  that  the  conviction  was  not  supported  by  the 
evidence. 

Eegina  t?.  Wilson L.    22 

2.  STEIALIN  Q--J(:fen<%  of  goods  stolen — Non^oducHon  at  trial] 
— X.  was  tried  for  burglary  and  receiving.  J.,  the  owner 
of  the  chattels  stolen,  proved  that  his  house  was  burglari- 
ously entered  on  24th  May,  and  chattels  stolen  which  he 
specified;  that  at  a  police  enquiry  the  specified  chattels 
were  produced  by  three  pawnbrokers,  identified  by  J.,  and 
handed  to  the  police.  The  three  pawnbrokers  proved  that 
L.  pledged  goods  with  them  on  the  24th  May,  that  I.  iden- 
tified them  at  the  police  enquiry,  and  that  they  were 
handed  to  the  police,  but  none  of  the  articles  were  forth- 
coming at  the  trial.  Held^  after  conviction,  on  a  case  stated 
by  the  Judge,  that  the  production  of  the  goods  at  the  trial 
was  not  indispensable,  and  was  a  matter  for  the  jury,  who 
might  be  satisfied  by  other  evidence  as  to  their  identity. 

Eegoa  V,  Lynch •    .    .    .    L.  102 

STOLEN   GOODS— Eeward  for  discovery  of L.     66 

See  Rewabd. 

STOPPAGE— In  transitu L.  223,  230 

See  Boin)ED  Cebtificates.    3,  4. 

SUGGESTION— Entering LE.M.     62 

See  Pbactice,  Divokce,  Ac. 

SUIT— Libei^  to  trustee  to  defend E.     13 

See  Tbustee.     2. 

SUMMAET  CONVICTION— Enforcing  a  rate  by  warrant  not  L.     3 
See  CoirviCTiON. 

SUPEESEDING — Order  nisi  for  sequestration — What  amounts 

to I.E.M.  8,  28 

See  Pbactice,  lysoLVEWCT.    6,  7. 

SURETY — Administration  de  bonis  non  granted  to  .     .     .  I.E.M.     44 
See  Pbactice,  Ecclesiastical.    2. 

TOLL— Bridge— Exemption L.     93 


See 


ige — Ji^xem 
Rate.    4. 
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TBAVELLER— D.,  a  bullock-driver,  lived  eight  miles  from 
Malmsbury  borough  common.  On  the  11th  November, 
1864,  he  drove  his  bullocks  and  dray  from  Malmsbury  to 
Spring  Hill,  distant  eight  more  miles,  and  in  the  evening  of 
that  day  returned  as  far  as  Malmsbury  common  homewards, 
that  is  to  say,  eight  of  the  sixteen  miles  from  his  home.  He 
put  his  bullocks  for  the  night  of  the  11th  on  the  Malms- 
bury common,  which  is  within  a  quarter  of  a  mile  of  the 
road.  He  was  summoned  for  so  doing,  and  was  convicted 
by  justices  in  Petty  Sessions,  his  claim  of  a  right  to  pasture 
for  one  night  as  "a  traveller,"  within  the  ''Land  Act^'' 
No.  145,  sec.  78,  being  rejected.  On  appeal — Held,  that  • 
he  was  "  a  traveller  "  within  the  Act ;  and  appeal  allowed 
with  costs. 

Toe  v.  Day L.     21 

TRESPASS — Certificate  for  costs] — U,  claimed  and  occupied 
pastoral  country,  also  claimed  and  occupied  by  Q, ;  but 
before  G.  issued  a  writ,  J?,  gave  up  the  country  mutually 
claimed.  O.  nevertheless  brought  his  action  of  trespass. 
S.  then  defended  the  action,  and  among  other  pleas  he 
pleaded  a  plea  of  "  Not  possessed,"  on  which  he  went  to 
trial.  The  verdict  was  for  the  Plaintiff,  damages  40*. 
Held  by  the  Judge  who  tried  the  cause,  that  the  action 
was  brought  to  try  a  right;  and  certificate  for  costs 
granted. 

Gill  v.  Ellebmak L.     88 

TBIAL  AT  BAR L.  193 

See  Peactice  at  Law.    7. 

TRUST— Devise  upon— Beneficial  interest E.     26 

See  Will. 

TRUSTEE— Commission  to I.E.M.  28,  E.  76 

See  Cbeditobb'  Deed.    3, 4. 

2,  Liberty  to  defend  suit] — Pending  the  taking  an 

account  under  a  decree  in  a  creditor's  suit  a  fresh  suit  was 
instituted  against  the  trustees,  relative  to  a  portion  of  the 
trust  estate.  On  motion  in  the  first  suit,  by  the  trustees, 
for  leave  to  defend  the  second  suit.  Held,  that  the  applica- 
tion was  properly  made,  and  Ordered  that  the  trustees  be 
at  liberty  to  act  as  they  may  be  advised  as  to  defending  the 
new  suit. 

Heape  v.  Hawthobn E.     13 

8.  Miner's  Right  in  case  of  trustee  and  c,q,t.      .    L.  164 

See  Mno:B's  Riqht.    3. 

4.  -ZVw  Trustee — Relative  of  c.q.tJ] — Although  it 

has  in  some  cases  been  considered  undesirable  to  appoint 
as  trustees,  near  relatives  of  the  persons  interested  under 
the  trust,  yet  such  appointments  are  often  necessarily 
made.  Exceptions  to  such  an  appointment  by  the  Master, 
overruled. 

Waddell  V,  Patteeson E.    86 
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6.  TnVBTEE—WtlJul  defauWj—A.  teBtatrix  appointed  W.  i., 
T,  L.f  M,y  and  O'F.  (her  solicitor)  her  truBteee  and 
executors.  At  her  death  T.  X.  owed  her  £400,  Jtf.  owed 
her  £442,  and  0*F.  had  in  his  hands  £250  of  her  money 
waiting  investment.  Two  years  after  her  death,  T.  L,  was 
permitted  by  his  co-trustees  to  leave  the  colony  for  England 
without  having  paid  any  of  the  £400,  and  this  sum  was  lost 
to  the  estate.  Subsequently  O.F,  absconded  without 
having  accounted  for  moneys  m  his  hands,  which  were  also 
lost  to  the  estate.  A  bill  by  the  beneficiaries  for  an  account 
with  wilM  default  against  W.  L.  and  M,  erroneously 
alleged  the  amount  in  0*F,^s  hands  at  the  time  of  the 
dea^  as  £500,  and  this  was  admitted  by  W.  L.  The 
Defendant  M.,  in  his  answer,  alleged  that  0*F.  had  in  his 
hands  at  the  time  of  the  death  £250  only ;  and  it  appeared 
that  this  sum  had  been  invested,  but  that  moneys  received 
by  0*F.  after  the  death  had  been  misappropriated.  As  to 
them,  M,  had  requested  O'F.  to  invest  the  balance  in  his 
hands,  but  had  taken  no  steps  to  enforce  such  request. 
Held:  (1)  That  as  upon  the  evidence  it  appeared  that 
T,  L.  was  never  able  to  pay  his  indebtedness,  the  Defen- 
dants had  not  been  guilty  of  wil^l  default  in  respect  to  it. 
(2)  That  W,  L,  was  estopped  by  his  answer  from  saying 
that  O'J^.  had  not  £500  in  hand  at  the  time  of  the  death, 
and  was  liable  for  the  loss  by  O'^.,  and  to  a  general  decree 
with  wilful  default ;  but  that  Jf.  was  only  liable  for 
neglecting  to  enforce  the  investment  by  O^F.  of  moneys 
received  by  him  after  the  death,  which  neglect  did  not 
warrant  a  general  decree  with  wilful  de&ult. 

Allan  v,  Lanx E.      1 

TRUSTEE  ACT  1856 -- Fc*^wy  Or<fer]  — The  '' Tnutee 
Act  1856 "  was  not  intended  to  obviate  conveyancing 
difficulties,  which  may  easily  be  got  over  by  a  little  trouble, 
delay,  and  expense.  The  mere  absence  of  conveyancing 
evidence  of  heirship,  will  not  justify  the  Court  in  granting  a 
vesting  order,  where  there  is  no  reasonable  doubt  of  the  £ftct 
of  heirship. 

In  re  Oeb E.  100 

UNCEETIPICATED    INSOLVEISTT— Sequestration  by,   set 

aside I.E.M.     20 

See  Sequestbation.     8. 

"  VAGBANT  ACT  "— PubUc  place  within L.     26 

See  Public  Plage. 

VENDOE  AND  PUECHASEEr— Lien  of  unpaid  vendor    .    L.  227 
See  Bonded  Cebtifioate.     2. 

VENUE— ChaDge  of L.  167 

See  Pbactioe  at  Law.    2. 

VESTING  OEDEB^Under  "  TruHee  Act  1866"    ....    E.  100 
See  Tbttstse  Aot  1856. 

VOLUNTAEY  SETTLEMENT— Evidence  of  Settlor  as  to  his 

intent,  admitted £,  I43 

See  Evidence.    5. 
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WAlViat-<^-it6^aL«TTi«lj«pMai^^  .    .    t  132 

WAKlfES — AJUem/»/r9m  fr^smmd  n  dUpmt^' — ScmibC.  t£ju  on  a 

V>  n^jr^iT  m  ^aiBk  9m  t^ax^xxA  by  B.  tse  ac«eiice  of  the 
Wsr^kn  ircai  tbe  iprMz&d  wmA  be  £nu  to  tzie  TmHdirr  of 

Bajtd  r/F  HoFS  CoKPA^nr  r.  Cmitcelkt  ....    L.    47 

2,  -^^^— ^—  Partief  to  complaint  before L.    47 

&«  Famtism. 

WABKAXT — Comniittiiig  inaolreiit  for  pmuahment    .    .  LSuM.     27 

&ie  PbaCTICE,  l9iK>LTE5CT.      5. 

WEEKLY  TEXAKCT— No  notice  to  quit  neoeamj  before 

bringing  ejectment Xi.  174 

^^  Lajtdlokd  ▲»>  TksasTs    3. 

WHARFAGE  BATES-'Ejs0Mp<fMi]— PenonB  contracting  to 
**  mjpplj  and  delirer  goods  for  the  uae  of  H.M.  GoTem- 
merit,  are,  bj  18  Vte.f  No.  9,  sec.  4,  exonpt  from  whar&ge 
fatew  under  No,  209,  sec.  2. 

Aeohta  e.  Bbioht L.  184 

WILFUL  DEFAULT— LiabiKty  of  co-trustee E.       1 

See  Tbitst£E.    5. 

VflLL^ConHfUctian  qf—D&viee — Trueiee — Beneficial  Intereei] 
'—K  testator  gave  all  his  estate  and  effects  to  his  wife  if 
she  should  survive  him,  but  if  not  then  to  J,  M.  and  J.  B.; 
and  directed  that  ''the  said  trustee  or  trustees"  should 
stand  posneiised  of  his  said  estate  and  effects  in  trust  for 
the  equal  benefit  of  all  his  children  who  should  be  living  at 
the  time  of  his  decease,  and  their  respective  issue.  Held, 
that  the  widow  took  no  beneficiaL  interest,  but  was  a 
trustee  for  the  testator's  children. 

MoBjOB  v.  Buthbbfobd E.     25 

WINDING-UP    COMPANY  —  Under   "  Oompantee'    Statute 

1804  " E.  127, 132, 172 

See  CoMPAiriBs'  Statute  1864.    1,  2,  3,  4,  5. 
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